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Introduction: 


In the Name of God, Most Merciful and Compassionate 


AL-MARGHINANI: THE JURIST 


The Author of al-Hidayah, Shaykh al-Islam, the Imam, Burhan al-Din 
Abii al-Hasan “Ali ibn Abi Bakr ibn ‘Abd al-Jalil ibn al-Khalil ibn Abt Bakr 
al-Farghani al-Rushdan?* al-Marghinani was born on Monday the 8th of 
Rajab in the year 511 A.H, after the asr prayer. Abii al-Hasan was his kun- 
yah, his first name was ‘Ali and his father’s name was Abu Bakr. The 
province to which he belonged was called Farghanah, and Marghinan 
was a city in this province. He is, therefore, generally referred to as al- 
Marghinani. He is said to be a descendant of Abi Bakr al-Siddiq (God 


*This introduction has borrowed substantially from the Introduction to al-Hidayah 
written by the learned Shaykh, ‘Allamah Imam ‘Abt aj-Hasanat Muhammad ‘Abd al- 
Hayy al-Lakhnawi (God bless him) one of the greatest scholars of the Islamic ‘ulim in 
the Indo-Pak Sub-Continent. The introduction also relies upon our own unpublished 
essay on the Islamic Legal Tradition. It is a work that focuses more on the work of the 
jurists and its legal content and nature, rather than on biographies. Mawlana ‘Abd al- 
Hayy al-Lakhnawi divided his introduction into six heads, beginning with the biography 
of the Author and a description of his works. The remaining five heads deal with the 
method of the Author, some errors, typographical and others, the meaning of Zahir al- 
Riwayah, biographical details of the personalities mentioned in al-Hidayah, and finally 
the chains of transmission leading up to the Author of al-Hidayah. This is followed by 
a supplement to the introduction that records similar details, including the names of 
tribes and places mentioned in al-Hidayah. The introduction and the supplement are 
spread over seventy-five pages and provide a wealth of information. Part of the descrip- 
tion, as indicated, is based upon our own essay on the Islamic Legal Tradition. This essay 
deals with the organic structure and nature of the books in the Hanafi school as well as 
in the other Sunni schools. Where the description is our own, some of the facts stated 
in the introduction have been transmitted on the authority of Imam al-Lakhnawi and 
earlier scholars. 

*Apparently, his birthplace was the village of Rushtan in Uzbekistan. 

‘That is, he was alluded to by this name. 
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ibn ‘Umar al-'Attabi as well as others. It can be seen that in an environ- 
ment where one is taught by giants in the field, and surrounded by great 
men, the standards are very high and one has to excel to be noticed. Al- 
Marghinani did much more than that. 


‘Allamah ‘Abd al-Hayy al-Lakhnawi refers to him as the leading Imam 
of his times, having complete mastery over most of the disciplines and 
sciences of his day. There was no one like him in his times, he says, and he 
was past master in the discipline of khilaf that deals with the reasoning of 
different Imams and schools of law, ‘Abd al-Hayy al-Lakhnawi adds that 
there are six grades of jurists in the Hanafi school, The first grade is that of 
the mujtahid ft al-madhhab (full mujtahid within the school) and includes 
jurists like Imam Abt Yusuf, Imam Muhammad al-Shaybani and other 
disciples of Imam Aba Hanifah (God bless him). The second grade is that 
of the mujtaltid fi al-masa'il who is able to settle issues on which there is 
no narration from the jurists of the first grade, however, such a jurist stays 
within the asi and qawa‘id of the school and employs them to settle new 
issues. The jurists in this grade were al-Khassaf, al-Tahawi, al-Karkhi, al- 
Sarakhsi and al-Halwani. The third grade is that of the ashab al-takhrij or 
those who are capable of elaborating issues, highlighting the underlying 
reasoning and identifying the proper rule. The fourth grade is that of the 
ashab al-tarth, like al-Qudani and the author of al-Hidayah, These jurists 
are able to prefer, through legal reasoning, one opinion over another from 
among the opinions prevailing within the school.’ The fifth grade is that 
of mugallids, who are able to distinguish between the stronger and weaker 
opinions, like the authors of the four acknowledged texts. The sixth is that 
of the grade below the previous grade, who have no ability to distinguish 
between the strong and the weak opinion or, as he says, to distinguish the 
north from the south. This places the author of al-Hidayah in the fourth 
grade, however, there are those who would grant him a higher status. The 
detailed classification of the jurists into six or seven grades is very helpful. 
There is a parallel classification of the issues as well. Taken together they 
help us identify the various tasks that are undertaken within a school of 
law as well as to appreciate the abilities of the jurists who undertake these 


‘Perhaps, this status is assigned to them by giving promuncnce to the major function 
they performed in their Mukhtasars or other works, This should not mean that thev did 
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these summaries shows the essential task of a madhhab or schoo] of] 
the bringing of uniformity into the law by identifying those eels aw: 
zahir al-riwayah, out of a host of rulings, that were to be followed in » the 
tice by the school. These early summaries were not very comprehen 2 é 
because these were also the early days of the school; it had not z ee 
sufficient maturity. quired 
The term mukhtasar appears to have been used for a rule book § 
by al-Muzani (God bless him). He died in 264 A.H., and it is Ait fe 
that such books were written before his time. His Mukhtasar is stati 
published with Imam al-Shafi'l’s Kitab al-Umm. In the Hanaf} s shiek 
therefore, it was natural that al-Muzani’s nephew, al-Tahawi, shou ld Gi 
the term first.” After this, the writing of mukhtasars became 4 regu. 
lar feature, whether or not this title was used. Some of the well known 
mukhtasars of the Hanafi school are the following: 


(1) Al-Jami‘ al-Saghir and al-Siyar al-Saghir by Imam Muhammad al- 
Shaybani (d. 189 A.H.). These have been described above. 

(2) Mukhtasar al-Tahawi by al-Tahawi (d. 321 A.H.). He begins with the 
statement that the book contains rules that cannot be ignored or 
whose knowledge must be acquired. 


Al-Kafi by Hakim al-Shahid (d. 334 A.H.). In these mukhtasars, the 
chain of transmission of figh coming down from the earlier Imams 
was maintained. This was the text chosen by Imam al-Sarakhsi (God 
bless him) for his 30 volume commentary al-Mabsiit, Al-Marawazi 
created this book by summarising Kitab al-Asl and the two Jami's 
through the elimination of lengthy narrations and some repetitions. 
(4) Mukhtasar al-Karkhi by Imam al-Karkhi (d. 340 A.H.), the famous 
Hanafi jurist, who is also the author of Usiil al-Karkhi. We have not 
had the opportunity to examine this book, but jurists often quote it 
in their works. 
(5) Mukhtasar al-Jassas by al-Jassas (d. 370 A.H.). He was al-Karkhi's stu- 
dent, 
(6) Mukhtasar al-Qudiri by al-Qudiri. This was the text chosen by al- 
Marghinani for his own Mukhtasar. Al-Qudari (d. 430 A.H.) ordered 
the chapters in his book according to al-Tahawi’s book and not 


— 
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“His book is called Mukhtasar al- Tahawi. 
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according to [mam Muhammad’s al-Jami‘ al-Saghir. Al-Qudari is 
said to have written a commentary on al-Karkhi’s Mukhtasar. 


(7) Tubhfat al-Fugaha’ by al-Samarqandi (d, 538 A.H.). He was al-Kasani’s 


teacher and his father-in-law. The book is highly organised and a 
strict application of the term mukhtasar will exclude this book from 
this category,” 

(8) Bidayat al-Mubtadi’ by al-Marghinani (d. 593 A.H.). This is the matn 
of which al-Hidayah is the commentary, 

(9) Al-Hawt by Najm al-Din al-Turki (d. 652 A.H.). 


(10) Al-Figh al-Nafi* by Nasir al-Din al-Samargandi. 


After this there was an abundance of such texts and what we mention 
below are just a few of the well known texts. 


(11) Al-Mukhtar hl-Fatwa by al-Mawsili (d. 683 A.H,), The commen- 


tary on this matn is written by al-Mawsili himself and is called al- 
[kkhtiyar. This text is used in al-Azhar. 


(12) Majma‘ al-Bahrayn by al-Sa‘ati (d. 694 A.H.) 


(13) Kanz al-Daga’iq by al-Nasafi (d. 710 A.H.), 

(14) Wigayat al-Riwayah fi Masa’il al-Hidayah by Burhan al-Shari'ah 
Mahmid ibn Sadr al-Shari‘ah (d. 747 A.H.). As the title shows, It was 
a summary prepared from al-Hidayah itself, not only its matn. Sadr 
al-Shari‘ah al-Thani (d. 747 A.H.), the grandson and student of this 
author, summarised the summary further, calling it al-Niqayah, and 
wrote a commentary on it as well. 


Some of the texts that are used by the madaris for teaching, referred to 
as the acknowledged texts (mutin mu‘tabarah), are those mentioned at 
(6), (11), (13) and (14). Some add (12) to this list. In the grades mentioned 
above, these jurists, the authors of the mutin mu 'tabarah, are referred to 
as mugallids. They cannot prefer opinions, but have the ability to oe 
the strong opinions that are to be followed, that is, opinions preferre 
by those in the higher grades, In our yiew, preference should be given to 
al issues that were not 


countered in 
nts in 


; in addition 

'The Author, however, says that he has brought in ad 

included by al-Qudari, and that he has tried to remove the difficulties _ abd 
studying al-Qudari. Further, he has provided the adillah (evidences) and arg 


brief. 
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Mubtadi’ as the matn for teaching purposes and thereafter i 


Bidayat al- 
das a commentary to understand the rule 


Hidayah should be use 
elaborate below. Further, 


al-Mubtadt’, 
The mukhtasars listed above and even those that are not listed hin 
™m 


a linked chain. Each mukhtasar borrows from the one that precedes : 
In this chain, preference is usually given to those opinions that came 5 - 
The attempt being to commence the statement of the rules with the o - 
ions of the earlier Imams. This conforms with the system of tegsien 
in Islamic law. In Islamic law, the precedents assigned priority are those th ; 
were laid down first and not those that came later. The reverse Order < 
followed in the common law, with the latest decision being given prec : 
dence.’4 The presumption in Islamic law is that the decisions arrived 2 
earlier are closer to the wsiil,'" while those that came later are to be ah 
dled with caution. Those who are interested in this topic may examine the 
writings of Ibn ‘Abidin on the subject. This system of precedents attaches 
significance to chains coming down from the earlier imams, so as to dis- 
tinguish the authentic from the spurious and the strong from the weak 
How does Bidayat al-Mubtad?’ compare with the other texts that favs 
also recorded the preferred rulings? We will first, briefly, describe the cre- 
ation of Bidayat al-Mubtadi’, and then deal with those vital factors that 
_ make the matn what it is, 
Al-Marghinani in his introduction to Bidayat al-Mubtadi’ states that 
in the early stages he resolved to write a figh text that would be concise 
yet comprehensive. After going through the texts, he found Mukhtasar 
anes : Tae pe and amazingly comprehensive book. Nev- 
oe aah Eee e a ing Shaykhs encouraging one and all to mem- 
Saghir."” He, therefore, decided to merge the two without 


marie? s 
Mukhtasar al-Qudiri is included within Bida we 
Yat 


es ee —— 
me is 4 wonderful topic for research, 
es set poor derived by those who had greater knowledge of the evidences, as 
ae a, x Pee of the Prophet (God bless him and grant him peace) and 
oie wa in the use of ysii! that they had laid down themselves. 
septa ae : a oe reported by Imam Muhammad entirely on the authority of 
oe haart = i. adds to its strength, Imam Muhammad based the work on forty 
Tenants ee een bibs or chapters within these kitabs, This work was 
paren ee zn Pahir al-Dabbas, As to why this book was recommended for 
some of the core euiies eo the nature of the cases mentioned. These represented 
eee <A ¢ by the school, According to some jurists, the issues of this 
ery high esteem and it was deemed necessary that no one be allowed 
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adding to the length, unless it became 
that he decided to call it Bidayat df Suir aeons he te ads 
a commentary on it, he would call it Kifayat al-Muntahi. were to write 
ae ee HES ae Bidayat al-Mubtadi’ incorporates within 
it most the entire text o Mukhtasar al-Qudiri, On rare occasions he 
improves the text and refines it. We can safely say that almost three- 
fourths (if not more) of Bidayat al-Mubtadi’ is Mukhtasar al-Qudiri. The 
rest of the text comes from al-Jami‘ al-Saghir and on some occasions even 
from Kitab al-Asl, The order followed in Bidayat al-Mubtadi’ is not that 
followed by al-Qudirt, rather it is the order laid down by al-Jami‘ al- 
Saghir. It is almost the same order that is followed by al-Sarakhsi in his 
al-Mabsut. 

Two things are to be noticed here. First, he combined two of the most 
powerful and highly respected statements of the preferred rules, The mer- 
its of both have been described above. Second, he did not reduce the size 
of the book. In fact, he expanded, refined and combined the staternent 
of the rules to create a perfectly balanced book of rules. In his matn, the 
statement of the rules is complete and can be understood with relative 
ease as compared to later summaries. The later books either squeezed the 
texts to facilitate memorisation or started adding codes for identifying 
opinions. The later books have their merits, but the vital features that 
distinguish Bidayat al-Mubtad?’ are missing to some extent. 

There is yet another feature that we consider most important, and to 
explain that we have to go back to the great Imam (Aba Hanifah) and 
his disciples, Roscoe Pound, in his five volume work on jurisprudence, 
quotes from Hamilton's translation of the Hidayah and says that this is 
the beginning of the case method of studying law.” In our view, this was 
not the beginning of the case method, rather the beginning was made 
by Imim Muhammad in his well known books, which in turn reflects 
the tremendous effort made by the learned Imam and his teachers. It is 
because of this contribution alone that he is rightly called the greatest 

(A‘zam) Imam. Imam al-Sarakhsi after praising the Imam says the fol- 


lowing: 


sue a fatwa, unless he had understood the issues of 


listed about forty jurists who wrote commentaries 
hose works we study today. 
law schools is attributed 


to become a qadi or permitted to is 
this book, ‘Allamah al-Lakhnawi has 
on this book, and these are all the well known jurists w 

7The introduction of the case method of study in American 
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urrendered in him. The femeining™ 1s shared by him 
WIR 26 other juraca”~ The person repented on what he had said. 
Whatever the source of this story, its implication is true. The words *ques- 
tons and responses” means the formuilation of cases, either actual or 
irypothetical. for explaining the rules. It is this that the Imam did along 
with his disciples.~ Without these cases, figh would not have been under- 
stood, neither by the Hanafi jurists nor even by those of the Maliki and 
Shani schools. but that is another story. It is because of these cases 
and the associated rules that all jurists are dependants of Aba Hanifah, 
Nu’man ibn Thabit ibn Zotah (God be pleased with him). It is not with- 
out reason then that ‘Allamah al-Lakhnawi says: wa ma adraka ma Aba 
Hanifah? 

The way the rules are elaborated in these works through chains of 
related cases is simply outstanding and highly sophisticated. This method 
was developed into an art that reached its perfection in the works of 
jurists like al-Sarakhsi, who added a tremendous amount of supporting 
detail to these cases. Till this time, Islamic law was a practical law solv- 
ing problems; it needed all this detail. Today, very few people appr eciate 





“That is, settled the cases. 
_ One-half for framing the initial cases and another one-fourth for the right deci- 
sions. 
*°One-fourth. é 
i “Due to the possibility that he may have issued the correct rulings even in some © 
ese. 


“Those who design cases today, for case studies, know that this is not an easy task. 
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ree _— Benent trom this unique method of elie 
caine the law. Credit for fiirther ore anisins the cox . ne 


' pe 45 ; im the hehe of ti 
rules must be given to Halo 21-Shahid oe 


a 2s weil Nevertheless, creat ag- 
aiGcance he of the detailed cases by the cartier 
jurists. The idea is captured in another story. Aba al-Fad) Muhammad 
thn Muhammad) ibn Abmiad, 2l-Hakim al-Shzhid. who was 2. gist wrote 
wo books: a] furtaaga and al-Kan The latter & the précis prepared fom 
Imzm Muhammad al-Shavbani's al-Mabsiiz and the two Jarn's. Iv is said 
that he died im the year 334 AH. He was executed brutully by the Turks 
snd is, therefore, referred to 2s Shahid. As the story goes, he us reporte 
o have said prior to his execution that this is the fate of a person who 
refers this world over the mext As to why he said this. some add thar 
when he prepared al-Kaft by removing repetitions and details from Imam 
fuhammad’s books, the Imam appeared to him in 2 dream. In this 
dream, Imam Muhammad asked him, “Why have you done this to my 
books?” He replied, “The fugaha® have become lazy so | deleted the rep- 
etitions and stated what is essential.” At this Imam Muhammad became 
very angry and said, “May God cut you up like the way you have cut up 
my books.” It is said thar the Turks tied him between two tree-tops | by 
pulling them down) and he was split into two. In our view, this is not 
a very pleasing story for we feel that al-Hakim al-Shahid, may God bless 
him, made a powerful contribution ta the case method that we have men- 
tioned above, It does, however, tell us that true figh can be acquired only 
by working through the detailed cases. There is no method more pawer- 
ful than this for the teaching of figh. It is also the method that dominated 
the scene for a long time, until the appearance of the literalists. 
Al-Marghinani’s Bidayat al-Mubtads* captures this vital feature to the 
extent of the statement of rules and related cases.* We have pointed this 
out within the translation ina few places. In the later summaries, this vital 
feature was lost to a great extent. In fact, ‘Allamah al-Lakhnawi warns 
us that we haye to be careful about some of the summarised versions; 


however, this does not pertain to the recognised texts. 


a eg 


CopiFICATION: THE GOAL oF Istamic Lecat TEXTS 


When we use the word “code” with reference to Islamic legal texts, WE 
obviously do not mean a statute enforced with the authority of the state. 


*%Though in a very concise form. 


pA $$ titronvig 
Codification with reference to Islamic schools means the attempt to brin 

uniformity into the law out of 4 mass of available rulings. Such a code, lik 
all statutes, enables the subjects to follow the law with ease, and Support 
the experts in providing detailed rulings to the subjects (called fatwas) : 
The effort to bring uniformity into the law began with the mukhtasar 
and culminated in what are called the fatawa compilations. The fe a 
fatawa should nat lead us to believe that these works are an entire| 

different class of texts, One of the earliest, and also one of the best 
Fatawa Qadi’khan. The Author was a contemporary of al-Marghinani, lis 
fact, he died one year before al-Marghinani in the year 592 A.H. As al- 
Marghinani died at the age of eighty-two, and one of his contemporaries 
was Qadikhan’s teacher, it is possible that the latter was influenced 

al-Hidayah itself. In any case, his book is highly organised and follows 
almost the same arrangement as al-Hidayah as far as the arrangement of 


books (chapters) is concerned. Qadi’khan explains the nature of his book 
as follows:*4 


I have mentioned in this book the issues that occur frequently, for 
Which there is a need, around which the problems of the unimah 
revolve, and on which is focused the attention of the fugaha’ and 
the imams. These issues are of various kinds and types. Among 
these are those that have been transmitted from our earlier com- 
panions.% There are those that are transmitted from the later 
Masha'ikh (jurists), may Allah be pleased with them all.?° I have 
arranged these issues in the format of the well known books. .., 
and where the views of the later jurists were many, 1 have men- 


tioned one or two, and have given prominence to those views that 
are more reliable.” 





*4In the first section, devoted to the mufti, that serves as an introduction to his book. 
*SAbt Hanifah and his disciples (God bless them), 


**Like the jurists in the third grade mentioned above: al-Karkhi, al-Jassas, al-Dabbiisi, 
and al-Sarakhsi, may God bless them all. ie 

”The learned jurist then gives some advice to the person issuing fatwas, the mufti, as 
to how he is to conduct himself in searching for and issuing of the ruling. We have trans- 
lated the passage for the benefit of the readers, who would like to understand the way 
fatwas are issued, He says: “The mufti in our times, from among our (contemporary) 
companions, when he is asked for a fatwa on an issue, and is asked about an incident, 
should: (1) If the issue is related from our early companions through the zahir trans- 
missions, without a disagreement among them, is to incline towards them and issue the 
tuling according to their opinion. He is not to oppose them with his own opinion, even 


YDUCTION Al-Hiday. : 
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This shows that the only difference between the mukhtasar, like al-Qudiiri 

and Bidayat al-Mubtadi’, on the one hand, and a fatawa compilation, on 

the other hand, is that the latter incorporates the rulings of the jurists 

of the third grade as well. On rare occasions, it may include the rulings 
of jurists in the fourth grade, however, the essential condition would be 
that of the ability to undertake ijtihad, Thus, the mukhtasar can be used 
just like the fatawa compilation, however the fatawa compilations pro- 
vide additional rulings, though of a lesser status. We may look at both as 
attempts to provide “codes” for stating the legal position for the benefit of 
the public, The message in both documents has been the same: the fatwa 
today is this. 


if he isa full mmujtahid. The presumption is that the truth sides with our companions, 

and they are not to be opposed. His ijrihad cannot reach the level of their ijtihad. He 

is not to incline towards the opinion of a jurist who has opposed them. Nor is he to 

accept such a person's hujjah (proof), because they knew the adillah (evidences) and 

could distinguish between an evidence that was authentic and established and one that 

was the opposite of this. (2) If the issue is disputed by our companions, and one of his 

disciples is siding with Aba Hanifah (God bless him), he is to adopt their view, due to 

the combining of the conditions (of ijtihad) and the gathering of sound adillah in their 

view. If both disciples oppose Aba: Hanifah (through a common opinion), and if the 

difference is based upon a change in conditions due to the passage of time, like render 

ing a verdict on the basis of prima facie moral probity, he is to adopt the ruling of the 
two disciples, as the condition of the people has changed. Thus, in the case of muzar‘ah, 
mu‘amalah and similar issues, he is to adopt the view of the two disciples. The basis is 
the unanimous agreement of the later jurists on these issues. In issues other than these, 
some have maintained that the muffi is to be given an option of choosing (between 
them) according to what his opinion guides him to. ‘Abd Allah ibn al-Mubarak has said 
that he is to adopt the opinion of Imam Aba Hanifah (God bless him) in such a case. 
They discussed the question as to who is a mujtahid. Some said that if a person is asked 
about ten issues and he gives a sound ruling in eight of these and errs in the rest, he is 
a mujtahid. There are others who maintain that the mujtahid is one who has necessarily 
absorbed (memorised) al-Mabsiit, identified the abrogating and abrogated texts, knows 
the muhkam and mwawwal, and is aware of the practices and customs of the people. (3) 
If the issue is found in books other than the Zahir al-Riwayah, then if it is compatible 
with the usil (system of interpretation and qawa'id) of our companions, he is to act 
upon it. (4) If there is no narration about the issue from our companions, but the later 
jurists have agreed about it to some extent, he is to act upon it. If they have disagreed, he 
is to undertake ijtihad and issue the ruling that appears sound to him. If the mufti is a 
mugallid and not a mujtahid, he is to follow the view of the person who has the greatest 
expertise in fiqh in his view, but he is to attribute the response to such 2 (knowledge- 
able) person. If the most learned person in figh, in his view, lives in a city other than 
his, he is to have recourse to him in writing, and is not to work on conjecture for fear of 
fabrication.” 
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-enction stated above is, therefore, based on two things. 
ao a Ae lind incorporated and the number of rulings tek = 
rated. Accordingly, 4 farawa compilation may be ten times the size of 
3 mukhgasar. What then ts the crucial cifferenie Detween a mukhtasa 
lke Bidavat al-Mubsadi', and a fatawa compilation, such as the Farg 
‘lamgiriyah or Fatwa Hindiyyahas it is called. The difference has 
explained by al-Marghinani himself, and we would like to quote hiss 
here. He say's: 
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these rules along with their underlying reasoning and methods and you 
will be able to provide new rulings when needed. The futawe literature, 
on the other hand, is directed at the vendor with the message- keep these 
an the shelf and serve your customers, but if the shoe does not fit get 
in touch with the cobbler in your own city or write to one in a different 


city.” 


AL-HIDAYAH! THE COMMENTARY 


Al-Hidayah placed its stamp on most books that catne after it Al- 
Mukhtar is in reality Bidayat al-Mubtadr in a different syritex. Its com- 
mentary al-[khnyar borrows huge chunks from al-Hidayah to explain the 
issues. Al-Wigayah is a summary of the entire al-Hudayah, as 215 full ttle 
conveys. Commentanes on Kanz al-Daga wy, such as, Kashf al-Haga'tg 
by al-Afghani, are based entirely on al-Hidayah, The Fatawa ‘Alamgir 
openly states that it is following the structare of al-Hidayah, which means 
taking the basic relings from it, besedes following its general eructure 
Many of the rulings that have been taken from other authoritative bowhs 
sould easily hiwe beens taken from al-Hidavan. The sdditional matter os 
of course, from other authoritative books and fargwa brerature There 
2s however, figh in al-Hidayah. but in the fatows there ere ory rulings 
in short, al-Hidawah became lke 2 primary suurce bouk for oe work 
that was done later. It was therefore. saad al-Hidayas like the Ohir'en tas 
abroested the bouks that preceded mt. This may met be eptureiy true bet 
st ows the infloence al-Hadayah bas had on later dewrbopments 

ALHidapah & 2 ver difhcalt book to read ad equal coficult 
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are left wondering how he did it. You have to retrace your ste 
ate every move. Each thump of the mighty paw is packed with imm 
power, and you are not done with one when you can see the ere 
coming, Like the tiger his moves are all calculated, desired to ede 
maximum effect. We have never seen a book that had so . 
go into it, It appears that he must have spent days writi 
paragraphs. 


much Plannin 
ng down Single 


Nevertheless, the Author was creating an extremely powerful teach n 
device designed to draw in both the student and the teacher. The bos 
contains a huge amount of “coded” information. We use the term coded 
here to mean what people in the computer world would mean, Within 
this information are “macros”—short statements that pack within them 
pages of information, The macro needs to be preprocessed before the 
code can reveal its entire meaning. These macros are to be preprocessed 
with the help of the teacher or detailed commentaries. A person who js 
able to study al-Hidayah after elaborating these macros is likely to reach 
the machine-level of the instructions of fiqh. The design enables teach- 
ers to use the book as an instructional device in short or long courses 
depending on the level of the audience. It is the teacher who decodes 
these texts for students in the classroom after the student is given the 
opportunity to do so himself. The reason for the popularity of the book 
is, therefore, obvious: it gives immense power to the teacher over his audi- 
ence, and a unique opportunity to the student to interact with the teacher 
as well as with the rest of the class. In our view, and this has been the 
experience of many teachers, anyone who works through the statements 
in al-Hidayah through discussions with a teacher will soon find that the 
body of rules called figh is taking hold of his mind. He will soon start 
seeing patterns in these rules and will be able to trace the links between 
them. This effort will grant him an ability to answer highly complex ques- 
tions of figh without the aid of any source. In short, he will be on his way 
to becoming a faqih. It is for this reason that al-Hidayah is used as a pri- 
mary manual in almost every madrassah and institution in the world, 
whatever the school affiliation. 


* Perhaps, without realising its immense power. 
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Where the teacher lacks the necessar ; . 
with knowledge that is required to dente Uciieite 
Hidayah will become a very difficult book, After all, the Author teak thie 
teen years to complete the book, We must benefit from his gift to us. In 
the eight hundred years that followed the completion of the book, a nuim- 
ber of SOP GUAT besides innumerable glosses, have been written on 
al-Hidayah. Some say that the number of commentaries and glosses writ- 
ten on the book run into hundreds and may even be close to a thousand. 
Consequently, the number of commentaries written on al-Hidayah out- 
number any book in the Islamic legal system and, perhaps, in any other 
system. This in itself is sufficient proof of the power of the book. It is 
said that no book has received so much attention from jurists. In the 
introduction to Badr al-Din al-‘Ayni’s commentary, a list of forty-six full 
commentaries is provided° Many consider the best known commentary 
to be Fath al-Qadir. This commentary was written by Ibn al-Humam, 
but he could not complete it. Ayni’s own commentary, al-Binayah Sharh 
al-Hidayah, is considered to be very good. We have found the comments 
of the Author of al-‘Inayah and those of ‘Allamah al-Lakhnawi and al- 
‘Ayni to be extremely powerful and helpful. It is said that some Shafi'l 
jurists criticised the author for including traditions that were not very 
reliable. This led to the writing of several books on the documentation 
(takhrij) of the traditions in al-Hidayah. One of the best known is that 
by al-Zayla‘, which was also summarised by Ibn Hajar al-‘Asqalani. Here 
our own bias creeps in, but we would like to pass it on to the reader. It 
is our considered opinion that Al-Marghinani was relying on Imam al- 
Sarakhsi’s al-Mabsit as a source book for constructing his arguments. 
Accordingly, when a problem cannot be fully solved through the com- 
mentaries a recourse to al-Mabsit will help. On some occasions, however, 
the issue discussed will not be found even in al-Mabsiit. We also feel that 
the matn, Bidayat al-Mubtadi’, may have been influenced by al-Kafi as 
incorporated by al-Sarakhsi. 

On examining an Urdu translation published in Deoband, we found 
that the Urdu text did not distinguish between the statements of Bidayat 
al-Mubtadi’ and its commentary, al-Hidayah. The same problem exists 
in al-‘Ayni’s thirteen volume commentary of al-Hidayah published from 
Beirut; one cannot distinguish the matn from the sharh. This led us to 


We are not reproducing this list due to shortage of space. 
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pie npn this, ie have tried to translate the text of Bidayat al 
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ad independently with 

ee a es y without readin 
ens This text is displayed in bold and can be distinguished 
Cas eeoIupentarys We have not succeeded all the time in doing so, 
= se eae sentences in the matn are broken down at odd places 

y the Author for comments, and it is difficult to maintain the required 


links. Nevertheless, th 
S. , the reader should have very little problem if he wis 
aca y problem if he wishes 


PR Snags is difficult to understand without the help of notes or 
i put the constant attention of the teacher. As mentioned earlier, the 
process of adding notes to the book has been going on for the last eight 


rT’ . ‘ > ie ] t 
ese ea: obviously lies with the publishers and not with the authors of these cam 
a may be argued that an expert will be able to recagnize the matn even if 
. inguished. Yes, but that is not the point under discussion, Further, such an 
argument can be given only by the arrogant, 
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Sanne ee have added some notes to the text by 
mentators, but sometimes on the basis 

of our own research. There is no end to the number of notes that can be 
added to the text of al-Hida yah, however, we have resisted this temptation 
oul of respect for the wise judgement of the Author. He wanted the book 
to stay small and precise, the way he wrote it. He wrote a lengthy book 
himself, but said this: “When I was close to completion, it appeared to 
Ibe somewhat lengthy, and | feared that recourse to it would be lessened 
due to its length,” If the book is burdened with lengthy commentaries 
and extensive notes the purpose is lost. It is very difficult to access huge 
commentaries spread over a dozen or so volumes, They are avoided even 
by the teachers themselves, The translation itself, we feel, has eliminated 
the need for many of the notes given in various editions of the book. 
In translating this book, our hope is that it will be used by the younger 
generation to understand Islamic law and the legal reasoning underly- 
ing the law. For this purpose, the best course of action for the student is 
to add his own notes after discussion with the teacher. The exercise will 
be extremely beneficial, Accordingly, in the first few books our notes are 
somewhat lengthy, This is intentional. The aim was to keep in view the 
interest of the general reader, who does not have access to a teacher and 
to show by example what kind of notes may be added by the student him- 
self. On some pages, we felt, that there was no need for adding notes; in 
fact, notes on some pages would become a hindrance rather than a help. 
We hope that the notes, where provided, will be of use to all, 

We find that many schools and madaris teach the law from al-Qudiri. 
It is a wonderful book and needs to be read, however, Bidayat al-Mubtadt’ 
includes al-Qudiri within it and much more. It is a better organised, 
more refined and somewhat expanded version of al-Quduri. An effort 
will be made to provide the Arabic version of Bidayat al-Mubtadi’ along 
with the English meanings extracted from this translation. An ideal 
approach would be, at least for the classroom, to read the smaller text 
and then turn to al-Hidayah for elaboration. 

It is customary with the commentators of al-Hidayah to say some- 
thing about al-Marghinani's method and the way he uses certain terms. 


ee ; 

Unfortunately, some of the glossators and hence some teachers convert the teaching 
of al-Hidayah into a game of sernantics. The result is that very little attention ts paid to 
the figh inside and a major goal of the book is lost. 
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himself as “This feeble servant,” but some of his 
inserted in its place “He (God be pleased with him)” 
the personal pronoun out of modesty, 
leading jurists and traditionists;4 


Students later 


; he rare} 
a practice followed hike 


the scholars from Ma Ward’ al-Nahr (Transoxiana), that j 
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ukhara 
aykh 3” 
cholars 


the cities of Ma Wara’ a 
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- toa verse of the Qur'an previously cited by saying, “what we 


Sa toa rational argument and legal reasoning that has pre- 
ceded by saying, “what we have stated” or “what we elaborated”: to 


a tradition that he has previ : 
VIOUSIV r fz « 
related”: P Sly stated by saying, “what we have 
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opinion of a Companion as athar and at times he does not 


distinguish between khaba - : 
“what we have related”; rand athar, referring to both by saying, 


1 i ing, “ 
egal reasoning by saying, “the figh in this issue is”: 


di Pas 
2 cisagreement among jurists by using the word “gali (they said)”; 
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n interpretation preferred by the scholars of traditions by say- 


ing, “This tradition is i | 
B is tradition is interpreted as” or “construed to mean”; 
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interpretation of a tradition by saying, “we interpret it as’ 
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*ppears when he is correcting an error at the statement “this feeble servant 


in al-Qudiiri’s text. 
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We are reproducing some of these comments, courtes 
Lakhnawi, but we have also added a few that we have obs 
while translating the book, A few of these may be irrelevant f, 

lation, ee 
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yo, toan issue and its precedent by using “this” for the issue and “that” 
for the precedent; 


1. toan implied question directly without the preceding, “If itis said," 
except on two or three occasions in the entire book; 


12, his own legal reasoning by saying, “the takhrij is,” but where it is 
someone else’s takhrij, he refers to the person’s name; 


13. e¥\ (al-Asl) meaning thereby al-Mabsut by Imam Muhammad 
ibn al-Hasan al-Shaybani; 


14. al-Mukhtasar and he intends thereby the précis written by al- 
Qudin; 


=< astatement in al-Jami‘ al-Saghir or in al-Muktasar by saying Js (he 
said), but he does so even when he refers to his own statement in 
Bidayat-al-Mubtadi’, perhaps, it is the scribe who does this: 


16. a difference between al-Jami‘ al-Saghir and al-CQuduri by specifi- 
cally naming al-Jami‘ al-Saghir; 


17. al-kitab when he means thereby al-Jami al-Saghir, but sometimes 
he is referring to al-Muktasar when he uses this word. 


The list provided above is an excerpt from ‘Allamah al-Lakhnawis 
text. We list below a few points that we consider important. 


(1) The Author states the rule, which is part of the matn af Bidayat 
al-Mubtadi’, first. If the rule appears as a single opinion, it is the 
unanimous view of the school, that is, the view of the Imam and the 


two disciples. 


On occasions, where total unanimity js not found, he states the Zahir 
al-Riwayah first and this is followed by the view of one or more 
jurists. As far as the matn is concerned, he is stating the stronger 
opinion first, In such a case, the position is reversed in the commen- 
tary; he will provide arguments and support for the stronger opinion 
at the end of the discussion. 
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(3) Where two jurists are on one side, the rule 
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with one of his companions. In such a case, the $s him along 
disciple, where it is a reasonably strong opine VieW of the : 
matn, Atother times, a variant narration from 
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Statements of khilaf in the commentary—Conflicti 
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quoted not for adoption of alternate rules, but to teach eeuons 
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(a) If the conflicting or varying opinion is that of o 
jurists of the school, it is stated first in the co 
given preference over other varyi ini 
given ying, opinio 
mentioned. aoa 


ne of the three 
mmentary or jg 
that will not be 


(b) Where a variant view of the three jurists is not available, the di 
agreement with Zufar (God bless him), if any, is stated 


(c) If the above two are not found icti 
the; tw , the conflicting opinions, if 
ot Imams Malik and al-Shafi't (God bless them) are stated. ae 


It goes without saying that the number of agreements with al-Shafi' 
ce bless him) are the maximum. This is followed by Zufar (God 

ess him) and then Malik (God bless him). In discussing the dis- 
agreements, the texts relied upon by the disagreeing Imam are stated, 
followed by rational arguments on his behalf. The response of the 


school is then provided through the texts adopted as well as through 
rational arguments and responses, 


Parallel and Distinguished Cases.—Perhaps, the most difficult sec- 
tions of the book are where the Author mentions parallel and distin- 
guished cases. The situation becomes extremely complex when in a 
single sentence two or three cases are distinguished from each other. 
This is Where the figh is, however. Most of the time, the figh of @ 
totally different category of law has to be recalled along with the gov" 
erning rules to understand the comparisons and distinctions. 


oe SS 
“That is, the rule depends upon the magn. 


INTRODUCTION Al-Hidayah i 
: KXXi 
(6) He uses the word shar‘ in two different ways: to mean the law, that is 

the shari‘ah or to mean the texts of the shari‘ah, that is, the texts of 


the Qur’an and the Sunnah. 


Al-Qudurt's statements—When he reproduces al-Qudiri's text, he is 
always verifying the statements through Imam Muhammad’s books. 
When an error is found, and this is rare, he supports the correc- 
tion through the statements of the earlier jurists. As stated already, 
the order of the books in Biddyat al-Mubtadi’ follows the order in 
al-Jami‘ al-Saghir. This affects al-Quduni’s text. In addition to this, 
the sequence of his statements is also altered sometimes. This usu- 
ally happens when al-Marghinani brings in additional material from 
other sources, whole sections a few times. At other times he may 
move the statements to another location for the sake of better organ- 


isation. 
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(8) He uses qila (it is said) to refer to weaker opinions. 


— 


Additional Issues—On certain occasions he deals with additional 
issues that are directly or indirectly related to the issue in the rratr. 
This is what the fatawa compilations do as a major function. 
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(10) Structure—Sometimes groups of cases have been arranged it) a par- 
ticular sequence to highlight the links between them and to indicate 
the total application of a rule. 


We have given brief references for the traditions found in al-Hidayah 
to al-Zayla‘i’s outstanding work, which should be consulted for the 
details. A little less than three of the four volumes of this work pertain 
to the first volume of al-Hidayah. The work needs to be translated into 
English or at least published in a summarised form in English. One thing 
we may add here, and that concerns the method of the Hanafis for the 
adoption of traditions. It isa method that was developed and refined one 
hundred and fifty years before Imam al-Bukhan (d. 260 A.H.,) worked on 
his Sahih compilation, and is tied closely to their methods in usil, Suffi- 
cient attention has not been paid to this method from the perspective of 
a legal system, and it has been dealt with in fragmented form, 

After giving the transliteration of an Arabic term and stating ifs mean- 
ing in English once or twice, we have retained the transliteration alone in 
the following text. This has been done intentionally so that those who 
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This shows that the only difference between the mukhtasar, like al-Quditri 
and Bidayat al-Mubtadi’, on the one hand, and a fatawa compilation, on 
the other hand, is that the latter incorporates the rulings of the jasisth 
of the third grade as well, On rare occasions, it may include the rulings 
of jurists in the fourth grade, however, the essential condition would be 
that of the ability to undertake ijtihad. Thus, the mukhtasar can be used 
just like the fatawa compilation, however the fatawa compilations pro- 
vide additional rulings, though of a lesser status. We may look at bath as 
attempts to provide “codes” for stating the legal position for the benefit of 
the public. ‘The message in both documents has been the same: the fatwa 


today is this. 





ithe is a full mtujtahid. The presumption is that the truth sides with our companions, 
and they are not to be opposed. His ijtihad cannot reach the level of their ijtihad. He 
is not to incline towards the opinion of a jurist who has opposed them. Nor is he to 
accept such a person's hiyjah ( proof), because they knew the adillah (evidences) and 
could distinguish between an evidence that was authentic and established and one that 
was the opposite of this. (2) If the issue is disputed by our companions, and one of his 
disciples is siding with Abd Hanifah (God bless hin), he is to adopt their view, due to 
the combining of the conditions (of ijtihad) and the gathering of sound adillah in their 
view, If both disciples oppose Aba Hanifah (through a common opinion), and if the 
difference is based upon a change in conditions due to the passage of time, like render- 
rdict on the basis of prima facie moral probity, he is to adopt the ruling of the 
as the condition of the people has changed. Thus, in the case of muzar'ah, 
is to adopt the view of the two disciples. The basis is 
er jurists on these issues, In issues other than these, 
be given an option of choosing (between 
him to. ‘Abd Allah ibn al-Mubarak has said 
anifah (God bless him) in such a case. 
Some said that if a person is asked 


ing a ve 
two disciples, 
mivamalah and similar issues, he 
the unanimous agreement of the lat 
some have maintained that the mrufii is to 
them) according to what his opinion guides 
that he is to adopt the opinion of lmam Aba H 
They discussed the question as to who isa ntujtalid. 
about ten issues and he gives a sound ruling in eight of these and errs in the rest, he is 
a mujtahid. There are others who maintain that the mujtaltid is one who has.necessarily 
absorbed (memorised) al-Mabsttt, identified the abrogating and abrogated texts, knows 
the muhkam and muawwal, and is aware of the practices and customs of the people. ( 4) 
If the issue is found in books other than the Zahir al-Riwayah, then if it is compatible 
with the usit! (system of interpretation and qawé'id) of our companions, he is fo act 
upon it, (4) If there is no narration about the issue from our companions, but the later 
jurists have agreed about it to some extent, he is to act upon it, If they have disagreed, ns 
is to undertake ijtihad and issue the ruling that appears sound to him. If the mufti is a 
muigallid and not a mujtahid, he is to follow the view of the person who has the greatest 
expertise in figh in his view, but he is to attribute the response to such a (knowledge- 
able) person. If the most learned person in fiqh, in his view, lives In city other than 
his, he is to have recourse to him in writing, and is not to work on conjecture for fear of 


fabrication.” 
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24 nant a fatawa compilation may be ten times the ies ge 
C5 uliuasar, What then is the crucial difference between a mukHtasar 
Sie Biddy ai-Mubtadi’, and a fatawa compilation, stich as the Fataspe 
‘Alam iriyyah or Fatawa Hindiyyah as itis called. The difference hiss base 
vahinel by al-Marghinani himself, and we would like to quote him 
here, He sev 


The distinction sta 


He favoured the earlier jurists with success so that they were able to 
frame the issues for each thing obvious and concealed. The inci- 
dents, however, recur repeatedly and new cases attempt to burst 
out of all topical systematisation. Yet, it is the endeavour of stal- 
warts | muitahids) to trap runaway issues by referring them to their 
origins and by settling them through precedents. ‘In this endeav- 
our) retiance on the governing principles [of these issues) will 
grant a firm gnp over them. 


The message he is conveying is that it is not possible to record in a book 
all the cases thal human beings face. The method is to study and under- 
stand those issues and cases that highlight the vital rules and to conneq 
them with their origins from where they have been derived. Once these 
governing rules are understood, any new case can be settled and all new 
aituations can be faced. He lets us know, however, that this is something 
that can be done by stalwarts and not weaklings. The stalwarts are those 
who have mastered the governing rules and have acquired the ability to 
derive new rules. It is not someting that can be done by people with lesser 
competence. The fatawa compilations, in our view, are at variance with 
the sound advice given by al-Marghinani. Why then did competent schol- 
ars, who compiled the fatawas, undertake this work? The only reason we 
can think of is deteriorating standards and the inability to acquire the 
requisite skills. These authors came to the conclusion that the detailed 
rulings must be compiled to help those who lacked the ability to do soon 
their own. We are reminded of the excellent example given by Ibn Rushd. 
He compared a cobbler who had the skills to make shoes for any new cus- 
tomer with the shoe-vendor wha must sell the shoes he has in stock and 
e the case of an absolutely new customer for whom he does not possess 
hike es al he should get in touch with the true cobbler. A mukhtasar 

yat al-Mubtadi’ is directed at the cobbler with the message: learn 
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these rules along with their underlying reasoning and methods and you 
will be able to provide new rulings when needed. The farawa literature, 
on the other hand, is directed at the vendor with the message: keep these 
on the shelf and serve your customers, but if the shoe does not fit get 
in touch with the cobbler in your own city or write to one in a different 
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AL-HIDAYAH: THE COMMENTARY 


Al-Hidayah placed its stamp on most books that came after it. Al- 
Mukhtar is in reality Bidayat al-Mubtad’ in a different syntax, Its com- 
mentary al-Ikhtiyar borrows huge chunks from al-Hidayah to explain the 
issues. Al-Wigayah is a summary of the entire al-Hidayah, as its full title 
conveys. Commentaries on Kanz al-Daga’iq, such as, Kashf al-Haqa'tq 
by al-Afghani, are based entirely on al-Hidayah. The Fatawa “Alamgini 
openly states that it is following the structure of al-Hidayah, which means 
taking the basic rulings from it, besides following its general structure. 
Many of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hidayah. The additional matter is, 
of course, from other authoritative books and farawa literature. There 
is, however, figh in al-Hidayah, but in the fatawa there are only rulings. 
In short, al-Hidayah became like a primary source book for the work 
that was done later, It was, therefore, said: al-Hidayah like the Qur'an has 
abrogated the books that preceded it. This may not be entirely true, but 
it shows the influence al-Hidayah has had on later developments. 

Al-Hidayah is a very difficult book to read, and equally difficult to 
translate. The advice some friends gave, prior to the commencement of 
the translation, was that it is impossible to translate. Perhaps they were 
right. A translation simplifies many things, by reducing the number of 
options with respect to meaning, but it will still require the complete and 
concentrated attention of the reader. The real complexity is not in the 
syntax, but in the legal concepts and reasoning. 

God Almighty had given al-Marghinani extraordinary skills. He is like 
a tiger hunting down its prey. Reading his arguments is like running with 
this tiger. Suddenly you find that he has knocked down his prey and you 
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are left wondering how he did it. You have to retrace your steps and recre- 
ate every move. Each thump of the mighty paw is packed with immense 
power, and you are not done with one when you can see the next One 
coming. Like the tiger his moves are all calculated, desired to have the 
maximum effect. We have never seen a book that had so much planning 
go into it. It appears that he must have spent days writing down single 
paragraphs. 


Nevertheless, the Author was creating an extremely powerful teaching 
device designed to draw in both the student and the teacher. The book 
contains a huge amount of “coded” information. We use the term coded 
here to mean what people in the computer world would mean. Within 
this information are “macros”—short statements that pack within them 
pages of information. The macro needs to be preprocessed before the 
code can reveal its entire meaning. These macros are to be preprocessed 
with the help of the teacher or detailed commentaries. A person who is 
able to study al-Hidayah after elaborating these macros is likely to reach 
the machine-level of the instructions of figh. The design enables teach- 
ers to use the book as an instructional device in short or long courses 
depending on the level of the audience. It is the teacher who decodes 
these texts for students in the classroom after the student is given the 
opportunity to do so himself. The reason for the popularity of the book 
is, therefore, obvious: it gives immense power to the teacher over his audi- 
ence, and a unique opportunity to the student to interact with the teacher 
as well as with the rest of the class. In our view, and this has been the 
experience of many teachers, anyone who works through the statements 
in al-Hidayah through discussions with a teacher will soon find that the 
body of rules called figh is taking hold of his mind. He will soon start 
seeing patterns in these rules and will be able to trace the links between 
them. This effort will grant him an ability to answer highly complex ques- 
tions of fiqh without the aid of any source. In short, he will be on his way 
to becoming a faqih. It is for this reason that al-Hidayah is used as a pti- 
mary manual in almost every madrassah and institution®® in the world, 
whatever the school affiliation. 
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Where the teacher lacks the necessary competence and is not equipped 
with knowledge that is required to decode the semi-coded statements, al- 
Hidayah will become a very difficult book. After all, the Author took thir- 
teen years to complete the book. We must benefit from his gift to us, In 
the eight hundred years that followed the completion of the book, a num- 
ber of commentaries, besides innumerable glosses, have been written on 
al-Hidayah. Some say that the number of commentaries and glosses writ- 
ten on the book run into hundreds and may even be close to a thousand. 
Consequently, the number of commentaries written on al-Hidayah out- 
number any book in the Islamic legal system and, perhaps, in any other 
system. This in itself is sufficient proof of the power of the book. It is 
said that no book has received so much attention from jurists. In the 
introduction to Badr al-Din al-‘Ayni’s commentary, a list of forty-six full 
commentaries is provided.3° Many consider the best known commentary 
to be Fath al-Qadir. This commentary was written by Ibn al-Humam, 
but he could not complete it. Ayni’s own commentary, al-Binayah Sharh 
al-Hidayah, is considered to be very good. We have found the comments 
of the Author of al-‘Inayah and those of ‘Allamah al-Lakhnawi and al- 
‘Ayni to be extremely powerful and helpful. It is said that some Shaft 
jurists criticised the author for including traditions that were not very 
reliable. This led to the writing of several books on the documentation 
(takhrij) of the traditions in al-Hidayah. One of the best known is that 
by al-Zayla‘i, which was also summarised by Ibn Hajar al-'Asqalani. Here 
our own bias creeps in, but we would like to pass it on to the reader. It 
is our considered opinion that Al-Marghinani was relying on Imam al- 
Sarakhsi’s al-Mabsit as a source book for constructing his arguments. 
Accordingly, when a problem cannot be fully solved through the com- 
mentaries a recourse to al-Mabsit will help. On some occasions, however, 
the issue discussed will not be found even in al-Mabsiit. We also feel that 
the matn, Bidayat al-Mubtadi’, may have been influenced by al-Kafi as 
incorporated by al-Sarakhsi. 

On examining an Urdu translation published in Deoband, we found 
that the Urdu text did not distinguish between the statements of Bidayat 
al-Mubtadi’ and its commentary, al-Hidayah. The same problem exists 
in al-‘Ayni’s thirteen volume commentary of al-Hidayah published from 
Beirut; one cannot distinguish the matn from the sharh. This led us to 


og 
*°We are not reproducing this list due to shortage of space. 
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The distinction stated above ts, therefore, based on two things: fhe 
etatus of the rulings incorporated and the number of rulings inco 


rated. Accordingly, a fatawd compilation may be ten times the size of 


a mukiasar. What then is the crucial difference between a mrukhtasay 
like Bidavar al-Mubtadi’, and a farawa compuation, such as the Fatawe 
~{lamgiriyvah or Fatawa Hendiyyah as it ts called. The difference has been 
explained by al-Marghinani himself, and we would like to quote him 
here. He says: 


He favoured the earlier jurists with success so that they were able to 
frame the issues for each thing obvious and concealed, The incj- 
dents, however, recur repeatedly and new cases attempt to burst 
out of all topical systematisation. Yet, it is the endeavour of stal- 
warts (mtujtahids) to trap runaway issues by reterring them to their 
origins and by settling them through precedents. (In this endeay- 
our) reliance on the governing principles (of these issues) will 
grant a firm grip over them. 


The message he is conveying is that it is not possible to record in a book 
all the cases that human beings face. The method is to study and under- 
stand those issues and cases that highlight the vital rules and to connect 
them with their origins from where they have been derived, Once these 
governing rules are understood, any new case can be settled and all new 
situations can be faced. He lets us know, however, that this is something 
that can be done by stalwarts and not weaklings. The stalwarts are those 
who have mastered the governing rules and have acquired the ability to 
derive new rules, It is not someting that can be done by people with lesser 
competence. The fatdwa compilations, in our view, are at variance with 
the sound advice given by al-Marghinani. Why then did competent schol- 
ars, who compiled the fatawas, undertake this work? The only reason we 
can think of is deteriorating standards and the inability to acquire the 
requisite skills. These authors came to the conclusion that the detailed 
rulings must be compiled to help those who lacked the ability to do soon 
their own. We are reminded of the excellent example given by Ibn Rushd. 
He compared a cobbler who had the skills to make shoes for any new cus- 
tomer with the shoe-vendor who must sell the shoes he has in stock and 
in the case of an absolutely new customer for whom he does not possess 
a right size he should get in touch with the true cobbler, A mukhtasar 
ke Bidyat al-Mubtadi’ is directed at the cobbler with the message: learn 


these rules along with their underlying reasoning and methods and you 
will be able to provide new rulings when needed. The fatawa literature, 
on the other hand, is directed at the vendor with the message- keep these 
on the shelf and serve your customers, but if the shoe does not fit get 
in touch with the cobbler in your own city or write to one in a different 
city." 


Ac-HIDAYAH: THE COMMENTARY 


Al-Hidayah placed its stamp on most books that came after it. Al- 
Mukhtar is in reality Bidayat al-Mubtadi’ in a different syntax. Its com- 
mentary al-Ikhtiyar borrows huge chunks from al-Hidayah to explain the 
issues. Al-Wiqayah is a summary of the entire al-Hidayah, as its full title 
conveys. Commentaries on Kanz al-Daqa’tg, such as, Kashf al-Haqa'ig 
by al-Afghani, are based entirely on al-Hidayah. The Fatawa ‘Alamgiri 
openly states that it is following the structure of al-Hidayah, which means 
taking the basic rulings from it, besides following its general structure. 
Many of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hidayah. The additional matter is, 
of course, from other authoritative books and fatawa literature. There 
is, however, figh in al-Hidayah, but in the fatawa there are only rulings. 
In short, al-Hidayah became like a primary source book for the work 
that was done later. It was, therefore, said: al-Hidayah like the Qur'an has 
abrogated the books that preceded it. This may not be entirely true, but 
it shows the influence al-Hidayah has had on later developments. 

Al-Hidayah is a very difficult book to read, and equally difficult to 
translate, The advice some friends gave, prior to the commencement of 
the translation, was that it is impossible to translate, Perhaps they were 
right. A translation simplifies many things, by reducing the number of 
options with respect to meaning, but it will still require the complete and 
concentrated attention of the reader. The real complexity is not in the 
syntax, but in the legal concepts and reasoning. 

God Almighty had given al-Marghinani extraordinary skills. He is like 
a tiger hunting down its prey. Reading his arguments is like running with 
this tiger. Suddenly you find that he has knocked down his prey and you 


"See in footnote above, the advice given by Qadi’khan to the person who does not 
have the requisite skills. 


Al-Hidayah 
nV 
es shows the essential task of a madhhab or scho 
the bringing of uniformity into the law by identifying those 
aahir al-riwayah, out of a host of rulings, that were to be followe 
tice by the school. These early summaries were not very comp 
because these were also the early days of the school; it had no 
sufficient maturity. 

The term mukhtasar appears to have been used for a rule book : 
by al-Muzani (God bless him), He died in 264 A.H., and it is possible 
that such books were written before his time. His Mukhtasar is usnzlly 
published with Imam al-Shafi'’s Kitab al-Umm, In the Hanafi school, 
therefore, it was natural that al-Muzant’s nephew, al-Tahawi, should - 
the term first.” After this, the writing of mukhtasars became a regu: 
lar feature, whether or not this title was used. Some of the wel] known 
mukhtasars of the Hanafi school are the following: 


these summiarl Ol of lay: 
ules, the 
din prae. 
rehensive, 


U acquired 


(1) Al-Jami‘ al-Saghir and al-Siyar al-Saghir by Imam Muhammad al- 
Shaybani (d. 189 A.H.). These have been described above, 

(2) Mukhtasar al-Tahawi by al-Tahawi (d. 321 A.H.). He begins with the 
statement that the book contains rules that cannot be ignored or 
whose knowledge must be acquired. 


(3) Al-Kafi by Hakim al-Shahid (d. 334 A.H.). In these mukhtasars, the 
chain of transmission of figh coming down from the earlier Imams 
— maintained, This was the text chosen by Imam al-Sarakhsi (God 
= ie a his 30 volume commentary al-Mabsit. Al-Marawazi 
ie Ae ree by summarising Kitab al-As! and the two Jami's 

sl © elimination of lengthy narrations and some repetitions. 

ia al-Karkhi by Imam al-Karkhi (d. 340 A.H.), the famous 
: Jurist, who is also the author of Usual al-Karkhi. We have not 


had the o : 
in their ae fo examine this book, but jurists often quote it 


(5) Mukhtasar al-taces 
ier al-Jassas by al-Jassas (d. 370 A.H.). He was al-Karkhi’s stu- 


(6) Mukhtasar al-Qudiri by al- 


arghinani for his own My 
© chapters in his book 


Qudiri. This was the text chosen by al- 
khtasar. Al-Qudiiri (d. 430 A.H.) ordered 
ay according to al-Tahawi’s book and not 
~ b i + _ 

*§ DO0k is called Mukhtasar al. Tahawi. 
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according to Imam Muhammad’s al-Jami’ al-Saghir. Al-Qudari is 
said to have written a commentary on al-Karkhi’s Mukhtasar. 

(7) Tuhfat al-Fugaha’ by al-Samarqandi (d. 538 A.H.). He was al-Kasani’s 
teacher and his father-in-law. The book is highly organised and a 
strict application of the term mukhtasar will exclude this book from 
this category. 

(8) Bidayat al-Mubtadi’ by al-Marghinani (d. 593 A.H.), This is the matn 
of which al-Hidayah is the commentary. 

(9) Al-Hawi by Najm al-Din al-Turki (d. 652 A.H.). 

(10) Al-Figh al-Nafi‘ by Nasir al-Din al-Samargandi. 


After this there was an abundance of such texts and what we mention 
below are just a few of the well known texts. 


(43) Al-Mukhtar lil-Fatwa by al-Mawsili (d. 683 A.H.). The commen- 
tary on this matn is written by al-Mawsili himself and is called al- 
Ikkhtiyar. This text is used in al-Azhar. 

(12) Majma‘ al-Bahrayn by al-Sa‘ati (d. 694 A.H.) 

(13) Kanz al-Daga’ iq by al-Nasafi (d, 710 A.H.). 

(14) Wigayat al-Riwayah ft Masa’il al-Hidayah by Burhan al-Shari‘ah 
Mahmiid ibn Sadr al-Shari‘ah (d. 747 A.H.), As the title shows, it was 
a summary prepared from al-Hidayah itself, not only its matn. Sadr 
al-Shari‘ah al-Thani (d. 747 A.H.), the grandson and student of this 
author, summarised the summary further, calling it al-Nigayah, and 
wrote a commentary on it as well. 


Some of the texts that are used by the madaris for teaching, referred to 
as the acknowledged texts (mutin mu'‘tabarah), are those mentioned at 
(6), (41), (13) and (14). Some add (12) to this list. In the grades mentioned 
above, these jurists, the authors of the mutin mu‘tabarah, are referred to 
as mugallids, They cannot prefer opinions, but have the ability to identify 
the strong opinions that are to be followed, that is, opinions preferred 
by those in the higher grades. In our view, preference should be given to 


“The Author, however, says that he has brought in additional issues that were not 
included by al-Qudiri, and that he has tried to remove the difficulties encountered in 
studying al-Qudiri, Further, he has provided the adillah (evidences) and arguments in 
brief. 
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think about the manner in which this book is studied today. We Consider 
the merger of the matn with the sharh, without distinguishing Marks of 
some kind, to be shocking, an act of gross negligence and callousness. 


In our view, it is not possible to understand the book without sepa- 
rating the marr from the commentary. Further, the Madr states the rule. 
I is like reading the text of a statute and then turning to the commentary 
for further explanations. Al-Hidayal is not only a teaching manual, it is 
the most authentic and reliable book for knowing the law. It is used for 
this purpose all over the world, even by other schools. This fact is also rel. 
evant for those who are interested in the ruling for ordering their actions, 
Our advice to them is: read just the rule, that is, the text of Ridayat 
al-Mubtadi’, This is the law. The other opinions mentioned in the com. 
mentary are not to be followed. They have been provided to teach you 
figh, that is, legal reasoning. To the student we say: Do not listen to those 
who teach the law in terms of qila wa gala without emphasising the opin- 
ion to be followed." To those issuing fatwas we would say; It is Bidayat 
al-Mubtadi’ that you need. Yes, there are additional issues addressed by 
the Author in the commentary, but the pat is the governing and pri- 
mary text, 

To facilitate this, we have tried to translate the text of Bidayat al- 
Mubtadi’ in a manner that it can be read independently without reading 
the commentary. This text is displayed in bold and can be distinguished 
from the commentary. We have not succeeded all the time in doing so, 
because complete sentences in the matn are broken down at odd places 
by the Author for comments, and it is difficult to maintain the required 
links, Nevertheless, the reader should have very little problem if he wishes 
to read the mati. 


Al-Hidiyah is difficult to understand without the help of notes or 
without the constant attention of the teacher. As mentioned earlier, the 
process of adding notes to the book has been going on for the last eight 


ee ce 
“The fault obviously lies with the publishers and nat with the authors of these com: 
mentaries. It may be argued that am expert will be able to recognize the matn even if 
it is not distinguished. Yes, but that is not the point under discussion. Further, such an 
argument can be given only by the arrogant. 
"On some occasions this is difficult to determine in the boak, and we have addressed 
this below, 
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hundred years.” Accordingly, we have added some notes to the text by 
relying mostly on well known commentators, but sometimes on the basis 
pfour own rescarch. There is no end to the number of notes that can be 
added to the text of al-Hidayah, however, we have resisted this temptation 
out of respect for the wise judgement of the Author. He wanted the book 
to stay small and precise, the way he wrote it. He wrote a lengthy book 
himself, but said this: “When I was close to completion, it appeared to 
be somewhat lengthy, and I feared that recourse to it would be lessened 
due to its length.” If the book is burdened with lengthy commentaries 
and extensive notes the purpose is lost. [tis very difficult to access huge 
commentaries spread over a dozen or so volumes. They are avoided even 
by the teachers themselves. The translation itself, we feel, has eliminated 
the need for many of the notes given in various editions of the book. 
In translating this book, our hope is that it will be used by the younger 
generation to understand Islamic law and the legal reasoning underly- 
ing the law. For this purpose, the best course of action for the student is 
to add his own notes after discussion with the teacher. The exercise will 
be extremely beneficial. Accordingly, in the first few books our notes are 
somewhat lengthy. This is intentional. The aim was to keep in view the 
interest of the general reader, who does not have access to a teacher and 
to show by example what kind of notes may be added by the student him- 
self, On some pages, we felt, that there was no need for adding notes; in 
fact, notes On some pages would become a hindrance rather than a help. 
We hope that the notes, where provided, will be of use to all. 

We find that many schools and madaris teach the law from al-Qudiari. 
It isa wonderful book and needs to be read, however, Bidayat al-Mubtadr’ 
includes al-Qudiiri within it and much more. It is a better organised, 
more refined and somewhat expanded version of al-Qudari. An effort 
will be made to provide the Arabic version of Bidayat al-Mubtadi’ along 
with the English meanings extracted from this translation. An ideal 
approach would be, at least for the classroom, to read the smaller text 
and then turn to al-Hidayah for elaboration. 

It is customary with the commentators of al-Hidayah to say some- 
thing about al-Marghinani’s method and the way he uses certain terms. 





“Unfortunately, some of the glossators and hence some teachers convert the teaching 
of al-Hiddyah into a game of semantics. The result is that very little attention is paid to 
the figh inside and a major goal of the book is lost. 
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We are reproducing some of these comments, courtesy ‘Allimah qj 

Lakhnawi, but we have also added a few that we have observed ourselye: 

while translating the book. A few of these may be irrelevant for the rene 

lation, = 
In the text, the Author of al-Hidayah usually refers to; 


1. himself as “This feeble servant,” but some of his students later 
inserted in its place “He (God be pleased with him)”; he rarely uses 


the personal pronoun out of modesty, a practice followed by most 
leading jurists and traditionists;>* : 


i 


the scholars from Ma Wara’ al-Nahr (‘Transoxiana), that is, Bukhara 
and Samargand, according to al-‘Indyah, by saying “our Shaykhs" 
(ts\2.), but according to some he means by this all those scholars 
who did not meet the Imam (Abi Hanifah); 


a 


. the cities of Ma Wara’ al-Nahr by using the words & us (in our 
region); oe 


4. toa verse of the Qur'an previously cited by saying, “what we 
ot stoa rational argument and legal reasoning that has pre- 
ceded by saying, “what we have stated” or “what we elaborated”; to 


traditi . j 
ders that he has previously stated by saying, “what we have 


wv 


. th ini . 
€ opinion of a Companion as athar and at times he does not 


distinguish between khabar : 
“ and athar, 
what we have related”; ar, referring to both by saying 


- legal reasoning by saying, “the figh in this issue is”; 


N 


a disa in 
Breement among jurists by using the word “gala (they said)”; 


- tO an interpretati 
ing, “This tradition preferred by the scholars of traditions by say- 


1S j 
interpreted as” or “construed to mean”; 


9. his own int i 
€tpretation of a tradition by saying, “we interpret it as"; 


*ly has been Doti “ 
= iced text 
dsually appear, when he sete however, that the statement “this feeble servant” 


is Correcting 5 
an error in al-Qudari’s text. 
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10. 


12, 


to an issue and its precedent by using “this” for the issue and “that” 
for the precedent; 


. toan implied question directly without the preceding, “IF it is said,” 
except on two or three occasions in the entire book; 


his own legal reasoning by saying, “the taklrij is,” but where it is 
someone else’s takiirij, he refers to the person’s name; 


13. beM! (al-Asl) meaning thereby ql-Mabsit by Imam Muhammad 


ibn al-Hasan al-Shaybani; 


14. al-Mukhtasar and he intends thereby the précis written by al- 


Qudar; 


15. a statement in al-Jami' al-Saghir or in al-Muktasar by saying Ju (he 


said), but he does so even when he refers to his. own statement in 
Bidayat-al-Mubtadi’, perhaps, it is the scribe who does this; 


16, a difference between al-Jami‘ al-Saghir and al-Qudiiri by specifi- 


cally naming al-Jami' al-Saghir; 


17. al-kitab when he means thereby al-Jami' al-Saghir, but sometimes 


he is referring to al-Muktasar when he uses this word, 


The list provided above is an excerpt from ‘Allamah al-Lakhnawi's 


text. We list below a few points that we consider important. 


(1) 


(2) 


The Author states the rule, which is part of the mat of Bidayat 
al-Mubtadi’, first. If the rule appears as a single opinion, it is the 
unanimous view of the school, that is, the view of the Imam and the 
two disciples. 


On occasions, where total unanimity is not found, he states the Zahir 
al-Riwayah first and this is followed by the view of one or more 
jurists. As far as the matn is concerned, he is stating the stronger 
opinion first. In such a case, the position is reversed in the commen- 
tary; he will provide arguments and support for the stronger opinion 
at the end of the discussion. 


XXX 
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Where two jurists are on one side, the rule according to the two jUrists 
will be stated first. This is usually Aba Hanifah (God bless him ) along 
with one of his companions, In such a case, the view of the other 
disciple, where it is a reasonably strong Opinion; appears within the 
matn. At other times, a Variant narration from a disciple or even from 
the Imam himself are mentioned in the commentary merely for the 
purpose of elaboration.* 


Statements of khilaf in the cormmentary—Conflicting opinions are 
quoted nat for adoption of alternate rules, but to teach figh. 


(a) If the conflicting or varying opinion is that of one of the three 
jurists of the school, it is stated first in the commentary or is 
given preference over other varying opinions that will not be 
mentioned, 


(b) Where a variant view of the three jurists is not available, the dis- 
agreement with Zufar (God bless him), if any, is stated. 


(c) If the above two are not found, the conflicting opinions, if any, 
of Imams Malik and al-Shafit (God bless them) are stated, 


It goes without saying that the number of agreements with al-Shahi 
(God bless him) are the maximum. This is followed by Zufar (God 
bless him) and then Malik (God bless him). In discussing the dis- 
agreements, the texts relied upon by the disagreeing Imam are stated, 
followed by rational arguments on his behalf. The response of the 
school is then provided through the texts adopted as well as through 
rational arguments and responses. 


Parallel and Distinguished Cases—Perhaps, the most difficult sec- 
tions of the book are where the Author mentions parallel and distin- 
guished cases. The situation becomes extremely complex when in a 
single sentence two or three cases are distinguished from each other. 
This is where the figh is, however. Most of the time, the figh of a 
totally different category of law has to be recalled along with the gov- 
erning rules to understand the comparisons and distinctions. 


———— 
"That 1, the rule depends upon the marr, 
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(6) He uses the word shar’ in two different ways: to mean the law, that is, 
the shariah or to mean the texts of the shari‘ah, that is, the texts of 
the Qur'an and the Sunnah, 


Al-Qudiairi’s statements.—When he reproduces al-Qudir’’s text, he is 
always verifying the statements through Imam Muhammad's books, 
When an error is found, and this is rare, he supports the correc- 
tion through the statements of the earlier jurists. As stated already, 
the order of the books in Bidayat al-Mubtadi’ follows the order in 
al-Jami‘ al-Saghir. This affects al-Quduri’s text. In addition to this, 
the sequence of his statements is also altered sometimes. This usu- 
ally happens when al-Marghinani brings in additional material from 
other sources, whole sections a few times. Al other times he may 
move the statements to another location for the sake of better organ- 


isation. 


— 
MI 
— 


(8) He uses qila (it is said) to refer to weaker opinions. 


— 


Additional Issues —On certain occasions he deals with additional 
issues that are directly or indirectly related to the issue in the matin. 
This is what the fatawa compilations do as a major function. 


— 


(9 


(10) Structure—Sometimes groups of cases have been arranged in a par- 
ticular sequence to highlight the links between them and to indicate 
the total application of a rule. 


We have given brief references for the traditions found in al-Hidayah 
to al-Zayla‘i’s outstanding work, which should be consulted for the 
details. A little less than three of the four volumes of this work pertain 
to the first volume of al-Hidayah, The work needs to be translated into 
English or at least published in a summarised form in English, One thing 
we may add here, and that concerns the method of the Hanafis for the 
adoption of traditions. It isa method that was developed and refined ane 
hundred and fifty years before Imam al-Bukhari (d. 260 A.H.) worked on 
his Sahih compilation, and is tied closely to their methods in uswl, Suffi- 
cient attention has not been paid to this method from the perspective of 
a legal system, and it has been dealt with in fragmented form. 

After giving the transliteration of an Arabic term and stating its mean- 
ing in English once or twice, we have retained the transliteration alone in 
the following text, This has been done intentionally so that those wha 
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study this law learn to use the Arabic terms, as many of these terms rep- 
resent concepts that are difficult to explain in English. 

It would not be right if we end this introduction without saying 
something about the contribution of Charles Hamilton, who translated 
al-Hidayah more than two centuries ago. The translation was published 
in 1791, There are some critics of the translation; there always are of every 
translation. Criticism does not lessen in any way the tremendous coy. 
tribution made by Hamilton in those early days. A translation is always 
the understanding of one person, and it has to be different from that 
of another person’s translation of the same text. Hamilton translated 
al-Hidayah with sincerity and diligence. Asa result, in our view, his (rans- 
lation has had more influence than many writings of the last two hundred 
years. We would, therefore, like to say that our translation is not bet. 
ter than Hamilton’s, but it is naturally different. Hamilton's contribution 
should never be taken lightly. 

The Author of al-Hidayah did not divide his book into volumes, Al] 
four valumes constitute a single book. The division into volumes is the 
work of publishers. The text used in the madaris ends the first volume 
after the Book of Hajj. We have followed the Beirut edition as that is used 
by almost everyone today. The first volume, therefore, ends in the middle 
of the Book of Talaq. 

I thank Mr. Aftab Malik of the Amal Press, Bristol without whose 
determination and energetic management this translation would not 
have been possible. I must thank my wife, who diligently typed out the 
entire manuscript, and then read it several times making valuable sug- 
gestions. Her contribution is gratefully acknowledged. My son Saifullah, 
my daughter Aamirah, my son Ibrahim, my nephew Sa‘d A‘zam and my 
niece Aena read the manuscript and made suggestions for which I would 


like to thank them profusely. 


Imran Ahsan Khan Nyazee 
Center for Islamic Law & 
Legal Heritage 


Chapter 1 


Author’s Preface 


cello GME Sy agp 
He for whom God wills His blessings is 
granted the figh of Din 


eB PDD po 


In the Name of God, Most Merciful and Compassionate 


Praise be to God, who elevated the paths' and guideposts* to knowledge, 
who manifested) the rites and injunctions of the shar‘ (law), who sent 
Messengers and Prophets‘'—Gad’s blessings be on them all—guiding’ to 
the cause of truth, and who made the scholars their successors® inviting 


'‘Ma‘alin.—The locations of knowledge. Some maintain that he is referring to the 
sources of the shariah, while others say that he is referring to the jurists as it is they who 
become the means for the transmission of knowledge. 

*Refers to a‘lam or the mountains, a comparison with the jurists who stand up like 
lofty mountains. It can also mean the definitive and probable evidences in the texts. The 


latter appears more likely. 
‘Either through His khitab (communication) or through the legal effects of the 


ahkam. 
‘The idea is to highlight the distinction between Messengers and Prophets where a 
Messenger is one who brings a book with him. 


5An attribute of the Messengers. 
"To highlight the meaning of the tradition that scholars are the heirs of the Prophets. 


Al Hidayah Auinon’s ane 
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10) the paths (leading) to their’ established practices, adopting in ins ee 
hot transmitted from them the methodology of iflihad" seckinng dosing 
tion uv this from Him, for He is the Guardian of all instruction, 

He favoured” the earlier jurists" with success so that they were iby 
10 frame the issues for cach thing Obvious and conecaled,” The incidents 


“That is, the practices of Messengers and Prophets, 

"Metlinlohigy of Uthad.—'The learned Author bins stated that (he Ulta! adopted 
Had tor Things about which nothiop was transmitted from the prophets, I may be 
Conveluded (rome this statement af the Author that gata ts used as a Methodology in 
aises (hat ire net mentioned in the texts or in reports fron the Prophet (God lileys 
hint and rant hint peace) and tis Companions, This nevils to be clarified, Many Peo. 
ple believe (hit yfdiad takes plice whee there is no text that covers the issue, however 
as is avell known, hdd dy based on the extensioa of the meanings to be faurd in 
revel tian and feports, Such extension is throtigh literal interpretation of the VOXLy ity 
well as Chrotigh tadional extensions on the basis of java iid other fons of loyal reg 
soning. The correct way to cnderstind this statement is that where the text is piving 
stich a clear meaning that there can be no disagreement over such meaning, there is 
ho teed foe jihad, but where the text atters several possibilities itihad is required, ting 
example, where the text says (hata person guilty of unlawlal sexual intercourse is to 
he awarded too stripes, the meaning of too is the same for all readers, ‘The meaning of 
jalchilr (stripes), however, isa matter of disagreement and requires iitthad, This is also 
the meaning ofthe qa'dah. “la ythada ma‘ al-nays, which means that there ix no possi 
hility of jiitad where the text conveys ai explicit style meaning, (yess), The word juss 
here does not mean text in the absolute sense, but a grade of meaning according to usiil 
w fag Wiss herefore, not proper to assume that afd lies outside the texts ors inde 
pendent ot the tests. br biel, the jurists are the leading authorities on the legal meanings 
inthe Quran and the Srna. 

“Indicating the spiritial blessings and special hivours granted to those early jurists 
who derived the laws from) the texts, 

“AbU Lhinttih, bis companions and disciples in partiouber, and other Levares in pet 
eral (God bless then all), 

"Wer able tr frame the issues for eal thing The statement, “were able to tran the 
isstes for oil thing,” may appear trivial to sonte, but itis note for the Lhinath jurists. 
What the Author means is the identification and formulation of rules as well as cases that 
elaborate the rules, This was done by the earlier jurists of the Llanall school, Instruction 
through the case method is unique to the Hanafi school and [man Mubarnmad al 
Shaybint’s books are based on thin method, was due to this reason that imam ab Shafi 
(Cod Dless hina) is said to have credited Abu Hunitah (Gad bless him) with three-fourths 
of knowledge of the law. Limam al-Sarakhst iarrates the story as follows: “tbe Suray) 
(ond bless hin), Who wis a leader amon, the companions of ab Shaft (Gad bless him), 
has reported that mah criticised Abu Llanitah, so al-Shiati't called hinr and saiel to hii 
1) sadn 54, you criticise a person to whom the entire wal: concedes three-fourths 
al knowledge when he does not concede to them even one-fourth, The man said, ‘And 
how is that?’ He replied, ‘Fiqh is questions and responses (in he form of cases) and he ts 
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however, recur repeatedly and new cases attempt to burst out of all topical 
systematisation.” Yet, it is the endeavour of stalwarts’ to trap runaway 
issues by referring them to their origins! and by settling them through 
precedents. (In (his endeavour) reliance on the governing principles (of 
these issues) Will granta firm grip over them,” 

| resolved, while writing the introduction to Bidayat al-Mubtadi’," 
that | would, with help from God, the Exalted, write its commentary, 
which | would call Kifayat al-Muntahi. | commenced work on it, with my 
resolve being weakened somewhat (by other occupations). When | was 
close to completion, itappeared to be somewhat lengthy, and [ feared that 
recourse to It would be lessened due to its length.” 1, therefore, diverted 


the one who alone formulited the questions, thus, half the knowledge is surrendered to 
him, Thereatier, he answered all the questions and even his opponents do not say that be 
erred fall his answers, When that ia which they ageeed with hint is compared with what 
they disputed with him, three fourths is surrendered to him (one-halt for formulating 
the governing cases and one fourth for his decisions with which other jurinty are in 
ugecement). The remaining is shared by hin with all other jurists. (On hearing, this) 
the person repented on what be had said,” When such stories are read, they are usually 
discarded as school propaganda, In our view, irrespective of the impact of the story, 
the contribution of the lanai school is tremendous in the creation of cases and the 
cliboration of cules through such cases, One hiss to read Tmany Mubaninad’s text io 
al-Ka/ioe within al-Sarakhst’s ab Mabsut to understand what we are saying, See Islan 
begal Tindition, 

The Author uses the word nag or the belt cireling the waist. 

“Dy this he means those carly stalwarts who tormulated the fiest issues apd cases, 
hecatise deriving (he law fram the texts is ne easy task; it requires the ability to dadertike 
ytd. 

"The sources, 

“As if clenched with the teeth so that they do not run away anymore, 

“So this introduction be mentions that when in the early stages, he decided to write a 
precise yet comprehensive book, be found Makiitasar al-Quduri to be the most concise 
ui inpressive, At the same time, he adds, that he found people encouraging others to 
memorise al Jani’ al Saghir, so he decided to combine the two and not go beyond the 
two unless it became asbsolutely necessary. He says that he called it Bidayat al-Mubtadt’, 
Hie also decided that if he were to write its commentary he would call it Kifayat al- 
Mintahi. 

"Size of the commentary, ~The learned Iman has indicated that he decided to write 
the commentary called al Hidayah for fear that his mare lengthy work may never be 
consulted, His assessment proved to be true: al Lidayalr became the most popular man 
Hal in figh and very little: is known about the Author's other work. Before him, Lindi 
al Sarakhist had expressed such a fear on writing al Mabsit, although he was referring 
More ty the discussion of lengthy issues that have very litte fight in them. His a Iragedy 
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my attention and concern from it towards another commentary that | 
would call al-Hidayah. In this | would reconcile, with God's help, the 
selected narrations with sound legal reasoning, letting go of the a 
details on each topic so as to avoid copiousness."” Yet, it will contain ig 
governing topics from which ordered sections emerge. 

| beseech God to grant me success in the completion of (both) the 
works and to bless me, in the hereafter, on their completion, so thay 
he who has a loftier determination may approach the larger and more 
lengthy work, while he who is pressed for time may restrict himself 
to the shorter and more concise volume. Human beings have different 
approaches in seeking what they like, but knowledge in all forms is 4 
blessing. 

Some of my brothers'’ asked me thereafter that I dictate to them the 
second work. | commenced doing so, seeking support from God, the 
Exalted, to guide my speech and imploring Him to facilitate my task. He 
makes all difficult things easy for He has power over all things, He it is 
who provides a suitable response—God is sufficient for us, and the best 
Guardian. 


Te 
creeloes ppt a al-Sarakhsi's al-Mabsiit and al-Kasani's Bada’i* al-Sana’i’ are 
occasional citations Kenia sued large works are used only rarely by researchers for 
thatthe entire eaitse a like al-Hidayah, on the other hand, is sometimes so brief 
The result hate g is difficult to understand except by referring to the larger works. 

at glosses and comments are then written on such concise works, which 


increases their size an . . 
purposes. yway, Perhaps, concise works are more useful for instructional 
u . + 
This extra detail was later 


‘In faith, brought back by the fatawa literature. 
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BOOK ONE 


Taharah 
(Purification) 


Ch. 2: The Obligatory Acts of Ablution 
Sec. 1: The Required Practices (Sunan) of Ablution 
Sec. 2: Factors Annulling Minor Ablution (Wudi’) 
Sec. 3: Bathing (Ghusl—Major Ablution) 


Ch. 3: Water With Which Minor Ablution is Permissible 
Sec. 1: On Wells 
Sec, 2: Leftover (Water) and Other Fluids 


Ch. 4: Tayarmmum (Substitute Ablution With Clean Earth) 
Ch. 5: Mash (Rubbing) on Boots 


Ch, 6: Menstruation and Extended/Irregular Bleeding 
Sec. 1: Extended Bleeding 
Sec. 2: Postnatal Bleeding 


Ch. 7: Impurities and Their Cleansing 


Sec. 1: Istinja’ 





Chapter 2 


The Obligatory Acts of Wudi’ (Minor Ablution) 


In the Name of God, Most Merciful and Compassionate, and (with) 
prayers and blessings on Muhammad and his family, 





God, the Exalted, has said :“O you who believe! when you rise up for 
prayer, wash your faces, and your hands (and arms) up to the elbows; 
rub your heads (with water); and (wash) your feet up to the ankles. If 
you are in a state of ceremonial impurity, bathe your whole body. But if 
you are ill, or on a journey, or one of you has come from the privy, or 
you have been in contact with women, and you find no water, then take 
for yourselves clean earth, and rub therewith your faces and hands.” 





'Qur’an 5 : 6. The verse of purification.—This verse is the primary evidence for ablu- 
tion of all types. As it is a matter of ritual obedience, the jurists try to stay as close as is 
possible to the literal meaning so as to give effect to the intention of the Lawgiver. It is for 
this reason that we find them arguing over things that may appear trivial to some. Not 
so according to the jurists; the intention of the Lawgiver must reign supreme and this is 
verified even for small details, unless such devotion to literal meanings leads to absurd 
results. In other words, there is a difference between the discovery of the true inten- 
tion and becoming absolutely literal. For example, a literal reading of the words rise up 
for pr ayer,” or prepare for prayer, would imply that minor ablution (wudit’) is required 
before each prayer, and you cannot offer more than one prayer with one ablution (read- 
ng the word “when” as “whenever” in English). This, in fact, is the rule followed by the 
Zahiris, The Hanafis read implied words into the verse to mean “when you rise up for 
Prayer, and you are in a state of ritual impurity...” Carried to its extreme, they argue, 
the literal meaning would imply that one cannot sit down after having per formed ablu- 
Non, and must proceed directly to prayer. 
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The definitive obligation® for purification,’ according to this text, is 
the washing’ of the three limbs’ and the rubbing of the head.° Washing 
is the running of water, while rubbing is not the running of water. The 
limits of the face extend from the hairline (on the forehead) up to the 
lower jaw,’ and from earlobe to earlobe,* because the meaning of being 
“face to face” is realised in this,? and the term wajh (face) is derived from 
it. 

The elbows and the ankles are included in the washing in our view, 
but this is opposed by Zufar (God bless him). He says that the object 
of the words “up to” is not included in its meaning, just like night is 
not included in the duration of the fast. In our view, the limit (in the 


*By definitive obligation in this translation we mean fard, which is proved through 
definitve (qat‘t) evidences, It is to be distinguished from the wajib, translated here as 
abligation, which is not proved through gat? evidences. 

SThe word purification here means “minor ablution’, that is, wudia’. The Author 
uses the word taharat (purifications) in the titlek—Book of Purifications—to indicate 
that purification in the legal sense is of two main types: the removal of actual impu- 
rity (najas) and the removal of ritual impurity (hadath). The two sometimes overlap. 

_The word kitab is usually translated as book. In the technical sense, however, it is a legal 
conception that accommodates within it a series of related rules and cases. Hence, the 
Book of Purification, the Book of Prayer and so on. 

4Wudn’ (minor ablution) consists of the two acts of washing and rubbing, that is, 
ghasl and mash. Ghasl is the running of a liquid on the limbs whereas mash (rubbing) 
leads to moistening when it pertains to the head. Accordingly, if water is applied to the 
limbs, like oil is applied to them, it will not amount to ghasl. 

‘Washing of the three limbs and rubbing of the head are the arkan (essential ele- 
ments) of wudi', The rukn is the pillar on which a thing stands, If a rukn,, like the pillar, 
is missing the act is not valid. 

6Qa‘idah usiliyyah.—tIn this paragraph, the Author does not mention that washing 
is to be undertaken three times. This is based on a qa ‘idah usaliyyah. First is the rule that 
an absolute (unqualified) command gives rise to an obligation, unless another evidence 
indicates otherwise. Such an obligation is derived for the four acts stated in the verse. 
Another related rule is that the absolute (unqualified) command does not give rise (0 rep 
etition, that is, it requires the act only once, unless another evidence indicates otherwise. It 
is for this reason that the Author does not mention the number of times the four parts 
have to be washed. He does so later on the basis of an additional evidence. The reader 
who wishes to “acquire figh” must be on the lookout for such rules and the way they are 
applied. The Author rarely mentions them, assuming that the reader knows the rules. 
Accordingly, acquiring a knowledge of usil is essential for understanding figh. 

Vertically, 

*Horizontally. . 
__ “That is, when the face is turned towards someone, it is the area turned that !s 
intended, 
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statement) here is for the exclusion of what is beyond it, because without 
this the act required would have covered the entire arm, In case of fasting, 
the limit extends up to the limit as the term in its absolute Meaning would 
apply to fasting for a moment.”° The ankle is the protruding bone (above 
the foot), and this is the correct opinion. The word ka‘ib (full and round) 
is derived from ka‘b. 

He said: The required obligation in rubbing” is part of the forehead, 
and this is one-fourth of the head. The rule is based on what was related 
by al-Mughirah ibn Shu'bah (God be pleased with him), “The Prophet 
(God bless him and grant him peace) arrived at a camp of some tribe. 
He passed water (answering the call of nature), performed ablution, and 
rubbed his forehead and boots.’ The text of the Qur’an is not elaborate 
(is mujmal) on this point, and this (tradition) is linked to it as an elab- 
oration (bayan).” It serves as a binding evidence against al-Shafi'l (God 


!° Up to the elbows,—The issue is whether the hands are to be washed up to the elbows 
or whether the elbows are not to be included in the washing. The significance of the issue 
may be explained through the example of a person whose arm has been amputated from 
the joint. Is he to wash the joint? The answer is in the affirmative if the elbows are to be 
included in the washing. Zufar (God bless him) reads the words “up to the night” in the 
case of fasting in the same way that he reads the words “up to the elbows” in the case of 
minor ablution. Read in this way, the elbows are not included in the washing, just like 
any part of the night is not included in the fast. The other Hanafi jurists argue that in the 
case of fasting it was necessary to interpret the words to set a limit for the fast. If the word 
“night” had not been mentioned, the fast would have lasted only a moment, due to the 
absence of a limit. In the case of the word yad, which already includes the entire arm up 
to the armpit, the mentioning of the word elbows indicates that the elbow is included, 
while the part of the upper arm is excluded. The Hanafi jurists argue further that even if 
the verse is considered as tujmal (unelaborated), it needs an elaboration (bayan) from 
the Sunnah of the Prophet (God bless him and grant him peace). The tradition they 
employ is: It is transmitted from Jabir (God be pleased with him) that “the Prophet of 
God (God bless him and grant him peace), on reaching the elbows during ablution, 
poured the water from above them.” This shows that the elbows are included. 

"Of the head. 

"The focus is on the word “forehead” here. This tradition is a combination of two 
traditions, both narrated by al-Mughirah ibn Shu'bah (God be pleased with him). The 
first of these is recorded by Ibn Majah in his Sunan and is considered a sound tradition. 
Related versions from other narrators are found in al-Bukhari and Muslim. The second 
tradition is recorded by Muslim. Related traditions are also recorded by Aba Dawid, 
al-Nasa’'i and Ibn Majah. Al-Zayla‘t, vol. 1, 1; al-‘Ayni, vol. 1, 168-69. 4 ; 

“The concept of bayan represents a fundamental approach in Islamic laws, which 
assumes that the Sunnah is an independent and binding source of law and it is the ie 
mary source for all bayan. The Sunnah is to be consulted for the elaboration (bayan) © 


aoe srrreey oe awww ee A UIC 
10 t ATION 


bless him), who determines it to be (a minimum) of three hairs alone. yy 
also serves as an evidence against Malik (God bless him), who stipulates 
rubbing the whole head (or a greater part of it). In certain narrations 
(of the school), our companions have stipulated rubbing with three fin- 
gers of the hand, because it is the major part of the instrument of rubbing 
(that is, the hand). 


2.1 THE REQUIRED PRACTICES (SUNAN) OF MINOR 
ABLUTION 


He said: The required practices (sunan)” of purification" are: 

The washing of the hands before they are immersed in the water 
utensil,’ when the person performing ablution wakes up from sleep, 
This is based on the words of the Prophet (God bless him and grant him 
peace), “Whoever wakes up from sleep is not to dip his hands into the 
utensil until he has washed them thrice for he does not know where his 
hand has spent the night.”*° As the hand is the instrument of cleansing, 
the requirement is to begin with its washing, and this washing is up to 
the wrist as this is sufficient for (commencing) cleanliness, 

(He said;) The proclamation of the name of God, the Exalted, at the 
beginning of the ablution. This is based on the words of the Prophet 
(God bless him and grant him peace), “There is no (minor) ablution for 
one who does not proclaim the name of God”. The meaning here is the 


the legal meanings in the Qur’an, before recourse is had to literal, historical and other 
sources. This principle is ignored by the jurist at his own peril. 

‘4Al-Shaf'l (God bless him) is reported to have interpreted rubbing of the head to be 
the minimum to which the term “rubbing” applies and that is three hairs. 

_ %Imam Malik (God bless him) relies on a tradition from ‘Abd Allah ibn Zayd ibn 
‘Asim recorded by him. Al-‘Ayni, vol. 1, 176. The Hanafi jurists rely on the tradition of 
al-Mughirah ibn Shu‘bah (God be pleased with him) mentioned above. 

This is a narration from Muhammad (God bless him) recorded in his al-Nawadir. 
"The word surinah used in Hanafi figh, as distinguished from usil, refers to the 


emphatic form, that is, sunnah mu’akkadah, which is an act performed persistently by 
the Prophet (God bless him and grant him peace). 


"SWudi’ (minor ablution), 


ig’ neh Sn ‘ 
The utensil is mentioned as they used to perform wuda’ from out of the utensil. 


“This tradition has been recorded by all the six sound compilations. Al-Zayla't = 
1, 2; al“Ayni, vol. 1, 179. 


“This tradition has been related from six Companions (God be pleased with them) 
among whom is Aba Hurayrah (Go 


d be pleased with him). The tradition of Aba 
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denial of perfection (of the desired ablution without it), but the corr 
view is that it is recommended (mustahabbah), though i # 


i t has b 
a sunnah in the book (Mukhtasar al-Qudiiri). As to wh as been called 


va on : ether it is to be 
proclaimed before the tstinja’ or after it, the correct view is thatit is ( 


claimed) afterwards. pro- 


The Siwak (or the brushing of the teeth with the stick) is required, 
because the Prophet (God bless him and grant him peace) performed 
this persistently.” When the siwak is not available, the fingers are to be 


used as the Prophet (God bless him and grant him peace) did this.” The 
correct view is that it is mustahabb. 


Madmadah and istinshag (rinsing the mouth and drawing water into 
the nostrils) is required, because the Prophet (God bless him and grant 
him peace) performed both acts persistently, The manner of doing this 
is to rinse the mouth thrice taking fresh water each time. The drawing 
of water into the nostrils is done the same way. All this is related about 


the ablution performed by the Prophet (God bless him and grant him 
peace).*4 


Mash (rubbing) of the ears is required. It is a sunnah to do so with the 
water used for the head, in our view, although al-Shafi'l (God bless him) 
disagrees. The basis of his opinion is the saying of the Prophet (God bless 
him and grant him peace), “The ears are part of the head.”** The purpose 


here (in this saying) was to elaborate the legal rule and not to describe the 
anatomy, 


He said: Takhiil of the beard (passing fingers through the beard) is 
required. The legal basis is that Jibril passed on the command for doing 


Hurayrah (God be pleased with him) has been recorded by Aba Dawid and Ibn Majah. 
Itis also transmitted by al-Hakam in al-Mustadrak, and he said that itis a tradition with 
sound isnad. Al-Zayla‘t, vol. 1, 3; al-‘Ayni, Vol. 1, 187. - 

**It is recorded by al-Bukhari, Muslim, Aba Dawid and others. Al-Zayla’, vol. 1, 8; 
al-‘Ayni, vol. 1, 199. 

8This is gharib. There are some traditions mentioned by al-Zayla’l that do convey 
the meaning. Al-Zayla‘i, vol. 1, 9. There is a tradition in Ahmad, Musnad. Al-Ayni, vol. 
1, 206-207. 

It is recorded by Abii Dawid. Al-Zayla’i, vol. 4, 17. : 

*This tradition is related from eight Companions (God be pleased with them ae 
The best known isnad are from Aba Amamah (God be pleased with es 7 ak ‘$2 
1, 214. It is recorded by Aba Dawid, al-Tirmidhi and al-Nasa’i. Al-Zayla't, vol. 1, 18. 


so to the Prophet (God bless him and grant him peace).” It is Said that it 
‘ga sunnah according to Abii Yusuf ( God bless him), and it is permissibje 
(ja'iz) according to Abu Hanifah and Muhammad (God bless them), The 
legal basis is that the sunnah is meant for the completion of the definj- 
tive obligation (fard)*” with respect to its object and (purifying) what js 
within the (hair of the) beard is not part of the object of the obligation,2s 
He said: Takhlil of the fingers (passing fingers through the fingers of 
the opposite hand) (is a sunnah), because of the words of the Prophet 
(God bless him and grant him peace), “Run your fingers through your 
fingers lest the fire of hell run through them.”” The reason is that this 
amounts to the completion of the definitive obligation (fard) with respect 
to its object. 

He said: The repetition of washing up to three times.*° The legal basis 
is that the Prophet (God bless him and grant him peace) performed the 
acts of ablution once and said, “This is the ablution (wuda’) without 
which God does not accept salat (ritual prayer).” He then performed each 
act of the ablution twice saying, “This is the ablution of the person whom 
God grants a double reward.” He thereafter performed each act thrice and 
said, “This is my ablution and the ablution of the Prophets before me. He 
who exceeds this, or falls short of it, is guilty of transgression and injus- 
tice."* The warning (here) is against not considering it a sunnah. 


It is preferable (mustahabb) for the person performing ablution 
to resolve that he is performing ablution (formulate the niyyah). The 


It is based on a sound tradition. Al-‘yni, vol. 1, 220; it is recorded by Ibn Abi Shaybah 
and Ibn Majah, Al-Zayla‘, vol. 1, 23. 

Jt is said that the function of the Sunnah, when related to a definitive obligation, 
is the completion of the arkan of the definitive obligation. This is done through the 
repetition of the act thrice, the rubbing of the entire head and so on, but the meaning is 
not found in the takhiil of the beard. It may be mentioned, however, that the Sunnah is 
not only for completion; it can lay down the rules independently. 

**Legal justification for its being ja’iz. 

In these exact words, it is considered gharib, It is recorded by al-Dar’qutni. Al- 
Zayla'i, vol. 1, 26; al-‘Ayni, vol. 1, 227-28. 

“Compare with the obligation and the qa‘idah usiiliyyah mentioned earlier. f 

The tradition about performance once, twice and thrice, in these exact words, 1 
eae gharib. However, the Meanings are found in other traditions. Al-Zayla‘i, vol 


R : ‘ ~ 
ée mentions this as the words of the tradition “transgression and injustice would 
convey the obligation of washing thrice, 
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riyyah (intention) in ablution is a sunnah in our view ( 
nah), while it is an obligation according to al-Shafi'l 
because (in his view) it is an act of worship, which is 
intention, as in the case of tayammum (substitute a 
soil). Our argument is that nearness to God (by an act of worship) is not 
attained except by intention, but the act of ablution (even without the 
intention of ablution) does amount to a key for salat (fulfilling the requi- 
site condition), because it is purification that has been undertaken with 
a purifying substance” as against tayammum (which does not purify in 
the physical sense). The basis is that soil does not (actually) purify except 


when the intention is to pray and the act has to be legally constructed 
upon such intention. 


that is, it is a sun- 
(God bless him), 
not valid without 
blution with clean 


The entire head has to be subjected to rubbing (mash)34 This is rec- 
ommended (as a sunnah), Al-Shafi'l (God bless him) maintains that the 
sunnah is to do so thrice with water renewed each time, in view of the 
fact that this is done in parts that are washed, Our argument is that Anas 
(God be pleased with him) performed each act of ablution thrice, but per- 
formed mash of the head a single time. He then said, “This is the ablution 
of the Messenger of God (God bless him and grant him peace).”> The 
(other) report about rubbing thrice® is to be interpreted in the light of 
this tradition to mean “with a single helping of water” and this is legal 
according to what is reported by al-Hasan from Abii Hanifah (God bless 
him), The reason is that the obligation is to perform mash and by rep- 
etition (with renewed water) the act is altered to mean washing, which 
no longer conforms with the sunnah. In the light of this, it is more like 
the mash on boots and not washing, as that is not affected by repetition 

(rubbing of boots).”” 


~The substance purifies in the actual and legal senses irrespective of Sees 

Compare with the obligation of rubbing. Asa sunnah, its purpose is the completion 
of the definitive obligation (fard). 

3 Al-Zayla‘i calls this tradition gharib, however, the same 
sahih compilations from ‘Abd Allah ibn Zayd. Al--Ayni aire 
of a gharib tradition when sound traditons exist. AJ-‘Ayni, vol. 1, 
vol, 1, 30. 

See al-Zayla'l, vol. 1, 31. ; g 

37Mash is annulled by repetition and turns into Wes in : 
mash over boots as that is not affected by the number of times 


tradition is found in the two 
sses surprise OveT the use 
24i. See also al-Zaylat, 


g. This is not the case with 
ash is undertaken. 


‘tu. 
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in ablution and it is to be 
+s to be followed in a 
deite oer ntioned first by God. And, the commence- 
wha 


d with “4 ablution is a sunnah in our view, 
eth the right imb. The oe Sha (God bless him). The basis 
| die salt “Wash your faces, and your hands 

pets rub your heads (with water); and (wash) 
(and arms) Up to apt 6 at The letter fa’ creates a binding command 
ur feet up to the : argument is that the letter waw is mentioned in the 


uw i . 
for Oe conjunction without qualification by consensus of the 
verse and in 


indicates a consecutive ordering for al] 
experts in language. vm calectively? Beginning with the right is 
(any of) the eae rtue on the basis of the words of the Prophet (God 
an epee ale GEBEB “God, the Exalted, likes beginning with 
mean ei act, even in (acts like) putting on shoes or commence- 
40 


ment of walking. 


if 02 Factors ANNULLING Minor ABLUTION 


i i ion include anything that passes 

ctors annulling minor ablution inc t 
Fen me two passages, because of the words of the Exalted, “Or one 
‘of you has come from the privy.’ It was said to the Messenger of God 


‘(God bless him and grant him peace), “What is hadath?” He said, “What 


comes out of the two passages.” The word “ma (what)” conveys a gen- 
eral meaning here and includes the usual excretions and all others besides 
them as well. 

And like blood or pus—when they ooze out from the body and move 
on toa part of the body that is subject to the rule of purification—and 
vomiting that is a mouthful. Al-Shafi'l (God bless him) maintained that 
whatever comes out of the body, other than the two passages, does not 
nullify minor ablution. He relies on the report that the Prophet (God 





Quran 5:6 


* The conjunction separates the words and connects them to each act independently. 
A sequential order is, therefore, not obligatory due to fa’, 


“The tradition is not to be found in these words, and is called gharib by al-Zayla's 


however, it has been recorded from Masrig from ‘A’ishah (God be pleased with them) 
in all six sound com 


Re pilations with resembling versions. Al-Zayla‘i, vol. 1, 34- 
“Qur'an 4543 
* This tradition is 


harib, but a simi sas [mam Malik 
(God bless him), AL g uta similar tradition has been recorded by 


Zayla'i, vol. 1, 37, 
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bless him and grant him peace) vomited, but did not perform ablution,#? 
and also on the rule that washing of a part that is no , 


: t affected is a matter 
of ritual obedience (and it cannot be rationalised), thus, the rule has to 


be restricted to what is spelled out by the shar’ (texts), and that means 
the usual passages. Our reasoning is based on the words of the Prophet 
(God bless him and grant him peace), “Ablution (wudii’) occurs due to 
each type of flowing blood,’™ as well as on his words, “One who vom- 
its or has a nosebleed should move away (from his prayer) and perform 
ablution and he should continue his prayer as long as he has not uttered 
any words.”* Another (rational) reason is that the emergence of impurity 
(from the body) is effective in doing away with purification. This ele- 
ment is rational in the original rule (for purposes of analogy), while the 
element of confining purification to the four parts of the body is non- 
rational, but the (latter) rule has been extended on the same basis due 
to which the first was extended,** Excretion (or oozing out) is realised 


*Al-Zayla'l says that this tradition is gharib in the absolute sense. Al-Zayla‘i, vol: 1, 
37. 


‘According to al-‘Ayni, this tradition is a mursal, and such traditions are acceptable 
according to the Hanafi usual. Al-‘Ayni, vol. 1, 262; al-Zayla‘t, vol. 1, 37. 

The report from ‘A’ishah (God be pleased with her) is sahih, according to al-Zayla‘i. 
It is recorded by Ibn Majah and al-Dar’qutni. Al-Zayla’i, vol. 1, 38. 

“Ablution due to flowing blood—tThe issue is whether ablution (wuda’) is to be 
performed due to an excretion from the body other than what comes out of the two 
passages, like blood and pus or even a mouthful of vomiting, Imam al-Shafi'i (God 
bless him) says that ablution is not required in such a case, while the Hanafis maintain 
that it is, 

Imam al-Shafi'i’s argument is that ablution and its related acts are a matter of ritual 
obedience. You are not to discover underlying reasons for the niles here, because that 
will not work. He reasons that if we were to identify filth or impurity as the reason for 
ablution on account of what comes out of the passages then washing of these passages 
would have been sufficient, yet, the law requires us to wash other body parts that are 
the object of ablution and that are not affected by the impurity in this case. He means 
that. washing of the parts, mentioned in the verse, during ablution as a result of some 
excretion that has not come out of these parts is a matter of ritual obedience and its 
underlying reason is not known to us, so let us confine the annulment of ablution to 
cases mentioned in the text, that is, the two passages. Let us not, he would say, add more 
excretions ta these two on the basis of analogy as the underlying reason is not known, a 
Teason on the basis of which analogy can be undertaken. _ 

Hanafite reasoning is based on (1) the tradition of flowing blood; (2) the apy 
of vomit and nosebleed; (3) that the oozing out of najasah is rationally wale n 
loss of purification. This factor (oozing out of filth) in the text ts something wns 4 
and can be a basis of analogy; and (4) that restriction with respect to the mento 
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2 e of purification applies 


: ] 
; which the ru : ; 2 
Jocation to n is that impurj 
ugh flowing outt0 2°" mouthful. The reason is that impurity 
thro Wag through oon of the covering surface, but it remains 
as well a R n oss 


t the two passages as that loca- 
indicates movin 
purity and mere appearance Meee ae 
tion of ip i even when it stays within is not 
out and excretion. A mouth t by effort. As it comes out, It Is deemed an 
possible to keep down excep 
excretion. . is no difference between a smal] 
that there 1s ae é 
Zufar (God bless a SE Likewise, flowing 1s not a stipula- 
mit ee alogy of a normal outlet and also due to the 
€ . 
lication of the words of the Prophet (God bless him and 
unqualified app on alas (mouthful of vomit) amounts to hadath: “a 
grant him ee a ds of the Prophet (God bless him and grant him 
We reason from two, of blood does not invoke ablution except when 
peace), A sf We al so reason on the basis of the words of “Ali (God 
ie an ) when he recounted the causes of hadath as a whole, 
be pleased with ios fills the mouth.’ When the reports conflict, we 
i what is related by al-Shafi'i (God bless him) to mean a small 
interpret 4 what Zufar (God bless him) has related to mean “more (a 
“ana nd have already elaborated the distinction between the 
en) a worshipper vomits in parts so that taken together 
cae tt a mouthful, then, according to Aba Yusuf (God bless 
me peaaiiy of the session (of vomiting) will be taken into account, 
im), . ; 
while according to Muhammad (God bless him) the pe of ave 
will be considered and that is nausea. Thereafter, what does no 


amount of vo 
tion’ in his view oF 


saying: “Or vomit 


parts (in ablution) is a ritual matter and cannot be rationalised, but the Se 
factors of annulment to the oozing out of blood is just like the extension 0 the ‘t 
of annulment to excretion from the two passages, however, in this case it is not os s 
the oozing out but also the flowing of filth to a location that is subject to the ru 
purification. God knows best. eg 

"That is for excretions, like blood or pus, from places other than the two ‘gape ati 

“It is recorded by al-Dar’qutni. It is supported by what is recorded by Ibn Maja®- 
Al-Ayni, vol. 1, 385-86; al-Zayla’i, vol. 1, 43. 


“it is recorded by al-Dar’qutni from Abii Hurayrah (God be pleased with him). Al 
Zayla'i, vol. 1, 44. 


"This report is considered to be gharib, Al-‘Ayni, vol. 1, 273; al-Zayla’, vol. 1, 275) 
al-Zayla't, vol. 1, 44, 
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to hadath®’ does not amount to najas,* 
(God bless him) and that is correct. The reason is that it is not najas 
legally insofar as purification (faharah) is not annulled by it. 

This is the position if he vomits out gall, food or water, but if he 
yomits sputum then it does not amount to an annulling factor, accord- 
ing to Aba Hanifah and Muhammad (God bless them). Aba Yusuf (God 
bless him) said that it is an annulling factor if it is a mouthful. The dis- 
agreement is about that which arises from the chest (phlegm). As for that 
descending from the head (mucus), it is not an annulling factor by agree- 
ment, because the head is not a source of impurity (najasah). Aba Yasuf’s 
argument (for the impurity arising from the chest) is that it is impure due 
to its closeness (to the stomach).® The two jurists argue that it is a sticky 
excretion that is not affected by impurity (najasah), and what is affected 
is very little, and small amounts in vomiting are not an annulling factor. 

If he vomits out blood in the form of a clot, then, a mouthful will be 
taken into account, because it is black and burned up (oxygenated). It 
takes the same rule according to Muhammad (God bless him) even if it 
is in fluid form on the analogy of all the other forms of blood. According 
to the two jurists (Abi Hanifah and Abii Yasuf) if it flows of its own 
motion it annuls ablution, even when it is in a small quantity, because the 
stomach is not the source of blood rather it is from an internal wound. 

If it (blood) descends from the head and down into the nostrils, it 
annuls ablution by agreement as it has reached a location to which the 
rule of purification applies, thus, excretion is realised. 

Sleep,** while lying on the side or reclining or leaning on something, 
where the person will fall if the thing is removed, (is a factor of annul- 
ment). Reclining on the side (flank) is the cause of the slackening of the 
joints that does not normally prevent excretion, and what is established 
in practice is what is relied upon with a certainty.® Reclining back (on a 
pillow for example) does away with alertness or wakefulness due to the 


This is related from Abia Yusuf 


2 

That is, the cause of hadath. 

* This statement applies to the worshipper’s body and not other things. 

*The arguments of the jurists on this issue depend upon the source from where the 
body fluids emerge, and on whether such a source is a source of impurity. 

“Sleep becomes a cause for hadath in some cases. The rule is assigned to the cause 
rather than the actual hadath, which may not occur during such sleep. This is a method 
for settling rules in Islamic law. Compare it, for example, with the penalty tas aren 
kharnr insofar as it becomes a cause for qadhf. : 

**Refers to the qa‘idah fighiyyah that certainty is not done away with doubt. 
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than it, therefore, eee oaks consists of bowing and prostrating, 
And laughter in e . does not annul it, and this is the view adopted 
but according to “ ght because it is not something that comes out 
by al-Shafi'i (God a therefore, it is not deemed hadath in the funeral 
anne gone of recitation and outside of prayer. We adopt the 
prayer, the es ophet (God bless him and grant him peace), “Beware, 
wen OF EE hs by way of qahqahah (loud laughter) must repeat 
ee adie prayer.”*° For such a report analogy is an 
on Tas 2omn i of absolute (unqual- 
up. The report, however, has occurred in the case Leritandkiat 
6 and is, therefore, confined to it. Qahqahah (laug 
cd ane can be heard by the person himself and by those next to 


*The tradition in these exact words is considered gharib, It is, however, ee jhe 
same meaning by Abi Dawid, al-Tirmidhi, Ahmad and others. Al-‘Ayni, vol. ly 
al-Zayla‘, vol. 1.44. 

Fainting is hadath, because it becomes a cause for hadath. 

*That is, in any posture, 


; f aying “fie” to 
“In fact, it amounts to proof through dalalat al-nass, as in the case of saying 
parents, 


. about 
“What is understood from the text a 


in al-Zayla'i is that some of the traditi ‘adi. Al 
laughter have complete chains and others are mursal. It is recorded by Ibn 


anafis: 
Zayla i,Vol. 1, 47. As stated earlier, mursal traditions are a hujjah (proof) for cat 
AL‘Ayni, vol. 1, 288-95, . 


"That is, complete prayer, 
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him, while dahik is something that can be heard by him alone and not his 
neighbours, and according to what is said, it annuls the Prayer and not 
ablution. 

The dabbah coming out of the rear is an annulling factor, but if it 
comes out of the mouth of a wound (sore) or the skin falls off the wound 
it does not annul wudu’. The meaning of dabbah here is worm. The rea- 
son is that it is covered with impurity. As this impurity is trivial (very 
little), it has been deemed hadath for the two Passages to the exclusion 
of other locations. It, therefore, resembles a mouthful of vomit or the 
inaudible passing of wind from a woman's vagina or the male organ as 
these do not arise from an impure location, and this is so even if the 
woman is a mufdah,® but it is preferable for her to perform wudw’ due to 
the possibility of its emerging from the rear, 

If the scab is scaled off from the sore/wound and water, pus or some- 
thing else flows from it, it annuls wuda’ if it flows from the mouth of the 
wound. Wuda’ is not annulled if it does not flow. Zufar (God bless him) 
said that wudu’ is annulled in both cases, Al-Shafi'i (God bless him) said 
that wud’ is not annulled in either case. This issue pertains to excrement 
from places other than the two passages, and all these (things mentioned) 
are impurities. The reason is that blood ripens and turns to emitted blood 
(qayh). It matures further and turns to pus and after that into water. This 
happens when the person scales off the scab and it emerges on its own, 
If, however, he squeezes it and it emerges due to the pressure (exerted), 


it does not annul wudi’ as it has been extracted and is not excreted. Gad 
knows best. 


2.3 BarHinc (Major ABtution) 
The definitive obligation (fard) of bathing is madmadah (gargling) and 
istinshag (drawing water into the nostrils) as well as the washing of 
the entire body. According to al-Shafil (God bless him), the first two 
are its required practices (sunan) due to the words of the Prophet (God 
bless him and grant him peace), “Ten things are part of fitrah,”® that 


*Tfda’, in one of its uses, means the removal of the barrier between the two passages 


making them one. Usually happens when a very young girl is subjected to sexual inter- 
course, 


This tradi 


Ith tion has been recorded by all the sound compilations, except al-Bukhari. 
t 


as been called hasan by al-Tirmidhi. Al-‘Ayni, vol. 1, 311-12; al-Zayla‘t, vol. 1, 76. 
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is, from among the required practices,** and he mentioned among these 
madmadah and istinshaq. It is for this reason that these two are to be 
deemed sunan in minor ablution. For us the evidence are the words of 
the Exalted, “If you are in a state of ceremonial impurity then acquire 
(full) purification.”® This is a command (amr) for acquiring purifica- 
tion, which is the cleansing of the entire body.®° Those parts of it, how- 
ever, where water cannot reach are excluded from the (operation of the 
command in the) text, as against minor ablution (wudii’), because the 
obligation there is the washing of the face, and the attribute of being face 
to face is absent in these two (that is, madmadah and istinshaq).” Fur- 
ther, the meaning in what has been related (by al-Shafi'‘l) is the state of 
ritual impurity (hadath)® on the basis of the evidence in the words of 
the Prophet (God bless him and grant him peace), “These are two defini- 
tive obligations in the state of major impurity (janabah) and sunnah in 
wudir’.® 
He said: The required practice (sunnah) of major ablution is that one 
taking a bath commence with the washing of his hands and private parts 
and remove any impurity that may be on his body. He should then per- 
form his wuda’ for prayer, except for the washing of his feet. Thereafter 
he should pour water three times over his head and his entire body. He 
should then move away from this location and wash his feet. This is how 
Maymiinah (God be pleased with her) described the bath of the Messen- 
ger of God (God bless him and grant him peace).” He is to delay the 
washing of his feet because they are planted in the place for the gathering 
of the used water, therefore, washing them will be of no benefit, however, 
if he is standing on a raised floor/platform he may not delay their wash- 
ing. He is to begin with the removal of actual impurity so that it does not 


spread due to the pouring of water. 


‘The term fitrah means nature. It has been likened to the Sunnah as sound nature 
conforms to it. 

Qur'an 5:6. 

Its external as well as internal parts. 

For which reason they cannot be treated as definitive obligations 

‘Therefore, they pertain to wudi’ and not ghusl. 

‘This tradition is not found in these words; it is gharib. Al-‘Ayni, 
meaning is found in other traditions recorded by al-Dar’qutni, al-Hak 
Al-Zayla‘, vol. 1, 78. e 

”°The tradition of Maymiinah (God be pleased with her) has been recorded a ae 
sound compilations in long and short forms. Al-‘Ayni, vol. 1, 3215 al-Zayla‘t, vol. » 7 


in wud’. 


vol. 1, 317: The 
im and others. 
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A woman need not open her braids (plaits) during bathing if the 
water can reach the roots of the hair, due to the words of the Prophet 
(God bless him and grant him peace) addressed to Umm Salamah (God 
be pleased with her); “Tt is sufficient for you if the water reaches the roots 
of your hair.””: She is under no obligation to wet the mane of her hair, 
and this is the sound view,” as against the wetting of the beard, because 
there is no hardship in letting the water enter inside the beard. 

He (al-Qudari) said: The factors (causes) giving rise to the obligation 
of bathing are discharge with the gushing of fluid due to carnal desire”3 
on the part of a man or a woman during sleep or in a state of wakeful- 
ness. According to al-Shafi‘i (God bless him) the emergence of seminal 
fluid, in whatever way this happens, leads to the obligation of bathing, 
due to the saying of the Prophet (God bless him and grant him peace), 
“Water is from water,’”* that is, bathing is due to the discharge of semen. 
Our evidence is that purification is invoked by major impurity, and major 
impurity (janabah) is the ejaculation of semen through carnal desire. It 
is said that a man acquires major impurity when such a man has satis- 
fied his carnal appetite with a woman. The tradition” is interpreted to 
mean ejaculation by way of carnal desire. Thereafter, what is given con- 
sideration, according to Abii Hanifah and Muhammad (God bless them), 
is the separation of semen from its location due to carnal desire, while 
Abt Yusuf (God bless him) considers, in addition, its emergence too by 
considering emergence through separation (from the organ),”° because 
bathing is linked to both factors. According to them, as it has become 
obligatory from one aspect (separation and not gushing forth) precau- 
tion lies in making it obligatory. 


™It is recorded by all the sound compilations, except al-Bukhari. It is, however, a 
khabar wahid. Al-‘Ayni, vol. 1, 323; al-Zayla'l, vol. 1, 80. 

”He mentions this to counter the report from Abi Hanifah (God bless him) trans- 
mitted by al-Hasan (God bless him) about the obligation of wetting and squeezing the 
hair three times. Al-‘Ayni, vol. 1, 323. 

Al-‘Ayni points to an objection that may be raised about desire in a state of sleep. 
How then has the Author stipulated this as a condition he asks. He maintains that anal- Jip 
ogy dictates that this should not be a condition, however, the jurists have stipulated Hy 
On the basis of istihsan. Al-‘Ayni, vol. 1, 325. ve 4 
: “It is recorded by Muslim and Aba Dawid. Al-‘Ayni, vol. 1, 3265 al-Zayla D 

0-81, Sea 
That is, “Water is from water.” . 
“The emergence of semen with carnal desire in addition to eja 
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And the meeting of the private parts without discharge, due to the 
words of the Prophet (God bless him and grant him peace), “When the 
private parts meet and the penis (glans) disappears, bathing becomes 
obligatory irrespective of discharge,”” and also because it (intercourse) 
is the cause of discharge and his organ has disappeared from vision, Fur- 
ther, discharge is sometimes not found due to the lack of seminal fluid 
thus, penetration is taken as its substitute, Likewise, the insertion of the 
organ into the rectum due to the completion of the cause, In this case, it js 
made obligatory for the passive party due to precaution, as distinguished 
from the case of a beast and what cannot be treated as a sexual opening, 
because causation is not complete, 


He said: And in the case of menstruation, due to the words of the 
Exalted, “Till they are clean,””* and likewise due to postnatal bleeding, 


on the basis of ijma‘ (consensus). 


He said: The Prophet (God bless him and grant him peace) pre- 
scribed” the practice of bathing for jurnu‘ah, the two ‘id celebrations, 
the day of ‘Arafah and the ritual state of thram. He specifically mentioned 
required practice, although it is said that these four are merely recom- 
mended (mustahabb). Muhammad (God bless him) called bathing on the 
day of jumu‘ah a hasan (good) act in his Kitab al-Asl. Malik (God bless 
him) said that it is obligatory due to the words of the Prophet (God bless 
him and grant him peace), “He who comes for jumu‘ah must bathe.” 
Our evidence is the saying of the Prophet (God bless him and grant 
him peace), “If a person performs wudw’ (minor ablution) on the day 
of jumu’‘ah then it is well and good, but if he bathes it is better.”*' On the 
basis of this tradition we interpret the one adduced by Malik as conveying 


77It is recorded by ‘Abd Allah ibn Wahb in his Musnad. The tradition is da'if. Al Ayah 
vol. 1, 334; al-Zayla‘i, vol. 1, 84. 

Ouran 2:222 

There are sound traditions in the Salih compilations about bathing for thes 
sions. 
“The tradition has been recorded by al-Bukhari, Muslim, al-Tirmidhi and [bn 
Majah, It is considered a sound tradition. Al-‘Ayni, vol. 1, 339; al-Zayla’l, vol, 1, 86. th 

“This is a sound tradition related from seven Companions (God be pleased w! 
them). It is recorded by Aba Dawid, al-Tirmidhi and al-Nasa’i in different versions: 
Al-‘Ayni, vol. 1, 340; al-Zayla‘i, vol. 1, 88. 
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42zaq in his compilation, Al-‘Ayni, vol. 1, 351. 
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Chapter 3 


Water With Which Minor Ablution (Wudi’) is 
Permitted and That With Which it is not 


Purification from ritual impurities’ is permitted with rain water? (water 
from the sky),* lakes/ravines, springs, wells and rivers due to the words 
of the Exalted, “And We send down pure water from the sky,’4 and also 
due to the words of the Prophet (God bless him and grant him peace), 
“Water is pure and is not rendered impure by anything,’ except a thing 
that alters its colour, taste or smell.” In addition there are the words of 
the Prophet(God bless him and grant him peace) with respect to a river, 
“Its water is pure and the dead things in it are permissible.”” The term 
water in its unqualified (absolute) sense includes these waters. 


'Ahdath (p, of hadath) as distinguished from najasah or real impurity. 

*See al-Kasani, Bada’i‘ al-Sana’i’, vol. 1, 65, for the permissibility of wudu’ with snow. 

>The words “water from the sky” are used to highlight the words used in the Qur'an, 
as such water has been called pure. 

4Qur’an 25:48 

‘Water is classified into three types: running water, stationary water and water of 
wells. According to the jurists, the tradition about the alteration of its “colour, taste and 
St applies to running water. It should also apply to a very large pond of water as 
well. 

*The tradition is not established with these words, however, a very similar tradition 
a been recorded by Ibn Majah as well as others. Al-‘Ayni, vol. 1, 353; al-Zayla‘i, vol. 1, 

’This tradition has been related from eight Companions (God be pleased with 

them). It is recorded by al-Tirmidhi, al-Nasa’i, Ibn Majah and others. Al-‘Ayni, vol. 1, 
355; al-Zayla‘i, vol. 1, 95. 
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He said: It is not permitted with what is squeezed out of a tree or 
fruit, for it is not absolute water. The command in the absence of abso- 
jute water is transferred to tayammum (substitute ablution with clean 
earth),* The duty with respect to the four limbs is that of ritual obedi- 
ence, therefore it cannot be extended to what is not explicitly mentioned 
in the text.? As for water that trickles from vines, it is permitted to per- 
form wudii’ with it because it is water that emerges without treatment, 
It is mentioned by Aba Yusuf in his Jawami‘ and in the Book"? there is a 
hint about it where squeezing is stipulated. 

He said: It is not permitted with water whose characteristics” are 
overshadowed by something else and that moves it out of its natural 
state, like beverages, vinegar, legume soup, broth, rosewater and tinc- 
ture. The reason is that these cannot be called absolute water. The mean- 
ing of legume soup and others is water that has been altered by cooking. 
If it is altered without cooking, wuda’ is permitted with it. 

He said: Purification is permitted with water in which something 
pure has been mixed and has altered one of its properties, like flood 
water, and water in which milk, saffron, soap or (saltwort) has been 
mixed. The Shaykh, the Imam, said: In al-Mukhtasar (by al-Qudiri) he 
has deemed tincture similar to broth, while it is reported from Abu Yusuf 
(God bless him) that it is similar to saffron water, and this is correct. This 
is what al-Natifi and Imam al-Sarakhsi have preferred. Al-Shafi'i (God 
bless him) said that it is not permitted to perform wudii’ with saffron 
water and what resembles it, that is, things that are not in the category of 


*The word “washing (ghas!)” in the verse of ablution is understood to mean washing 
with water. Further, in the verse of tayammum, the words used are “when you do not 
find water.” Accordingly, purification is to be undertaken with water and not other liq- 
uids like vinegar, juice and milk. Water is considered to be of two types: absolute water 
and qualified water. Absolute water is one that comes to mind when the term “waler 
is mentioned, like the water of rivers, springs, wells and water of the sky. Qualified or 
restricted water is one that does not come to mind when the term “water” is men- 
tioned. When absolute water is not found, the command for purification is transferred 
to fayammum, 

*It may be said that even when water is not absolute water, it may still have the 
Property of removing actual impurities, therefore, it should be linked with absolute 
water and used for purification. The response to this claim is that purification for the 
four limbs is a matter of ritual obedience and cannot be rationalised, therefore, the 
purifying medium will be confined to that mentioned in the texts—absolute water 

'°Mukhtasar al-Qudari. 


u . 2 eae 
Colour, taste and smell, as mentioned in the tradition above. 
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soil, because it is restricted water (not absolute).* Notice that it is called 
saffron water as distinguished from constituents of the soil, because water 
is usually not free of such constituents. Our argument is that the term 
water is still valid in the absolute sense. Do you not see that a new name 
has not been separately assigned to it, and attributing it to saffron is like 
attributing it to a well or spring. The reason is that mixing in small quan- 
tities is not taken into account due to the impossibility of avoiding it as 
in the case of the constituents of the soil. Thus, the predominant element 
is given consideration. The predominance is due to the constituents and 
not colour, which is correct. 

If it is altered by cooking after something is mixed with it then ablu- 
tion is not permitted with it, as it no longer conforms to “water descend- 
ing from the sky” for the fire has altered it, unless something is cooked 
in it that is intended to enhance its purity, like saltwort and other things. 
The deceased is usually bathed with water in which sidr has been boiled. 
This is what the surah has laid down,” unless the thing comes to dom- 
inate the water and it becomes like a mush (of barley) to which the term 
water no longer applies. 

Wudi’ is not permitted with any type of water in which an impurity 
has fallen, whether this impurity is less or more.'* Malik (God bless him) 
said that it is permitted as long as one of the properties of water has not 
been altered, and this is on the basis of what we have narrated. Al-Shafi'l 
(God bless him) said that it is permitted as long as the quantity of water 
is up to two qullahs due to the words of the Prophet (God bless him and 
grant him peace), “When the quantity of water reaches two quillahs it does 
not bear the impurity.” We rely upon the tradition about the person 
waking up from sleep” as well as the words of the Prophet (God bless 
him and grant him peace), “No one should ever urinate in water that is 
stationary nor wash major impurity (janabah) in it,”” without making 


“Thus, according to Imam al-Shafi'i (God bless him) such water is not absolute 
water, According to the Hanafis it is. 


ne this al-‘Ayni says: God knows best. 
Less or more.” This is directed against Imam Malik’s view that if it is more and 
alters the properties of water, wudi’ is not permitted with it, 
This is a sound tradition recorded by Abii Dawiid, al-Tirmidhi, al-Nasa’T and Ibn 
Majah. Al-‘Ayni, vol. 1, 370; al-Zayla‘i, vol. 1, 104. 
we is the tradition about washing of the hands. Al-Zayla’t, vol. 1, 2. 
It is recorded by Abi Dawiid with these words and by Ibn Majah from Aba 
Hurayrah (God be pleased with him). Al-‘Ayni, vol. 1, 371; al-Zayla’i, vol. 1, 12. 
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(about the properties of water). The tradition that Malik 
(God bless him) has narrated was laid down in the case of bi’r buda‘ah," 
but its water used to flow into orchards. The tradition narrated by al- 
Shafi'l (God bless him) has been deemed da‘if by Abi Dawid”? and (we 
interpret it to mean) that the water is weakened through the burden of 


a distinction 


impurity. Pe 

When an impurity falls into running water, it is permitted to per- 
form wuda’ with it if the effect of the impurity is not noticeable, because 
it does not remain due to the flow of water. The effect is noticeable in 
smell, taste or colour, Running water is one that is not used repeatedly 
or it is said: water that can carry away a straw. 

When impurity falls in the water at one edge ofa large pond in which 
movement of water at one end does not cause a corresponding move- 
ment at the other, it is permitted to perform wudi’ at the other edge, 
because it is evident that the impurity has not reached the other end. The 
reason is that the effect of movement (of water) is swifter in reaching than 
the effect of the impurity. Thereafter, it is reported from Abii Hanifah 
(God bless him) that the movement to be considered is that caused by 
bathing, which is also the opinion of Abu Yusuf (God bless him). It is 
also reported from him (Abu Hanifah) that the movement caused is with 
the hand. From Muhammad (God bless him) it is reported that the move- 
ment considered is caused by performing ablution (wudi’). The basis for 
the first view is that the need for bathing in ponds is more acute than 
that for performing ablution. Some jurists have estimated such a pond 
through its expanse that should be ten dhira‘ used for kirbas (cotton fab- 
ric) (seven mushr or fourteen fingers, .65 metres) by ten dhira‘ to create 
ease for the people and the fatwa upholds this. The depth considered for 
this is that it should be so much that the soil at the bottom is not revealed 
when water is scooped up with two hands, and this is the correct view. 
The statement in the Book that ablution is permitted at the other edge !s 
to indicate that the edge where the filth has fallen has become impure. It is 
reported from Aba Yisuf (God bless him) that this edge does not become 


~The tradition is: Water is pure and nothing can render it impure, Al-Zayla" vol. I 
113, 
“It appears that this is not the well known Aba Dawid. Al-‘Ayni, vol. 1, 378- 


ee ~ 
“That is, if he scoops up water once, it will not be the same water when he does 
next, 
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impure either, except by the appearance of the effect of the impurity, as 
in the case of running water. 


He said: The death in water of a thing that does not have blood flow- 
ing through its body does not render the water impure, as in the case of 
a mosquito, fly, wasp, scorpion or the like. According to al-Shafi'l (God 
bless him) it does not pollute it. The reason is that when the prohibition is 
not due to reverence for the thing,” it becomes a sign of impurity as dis- 
tinguished from larva in a honey-comb or fruit worms, because necessity 
intervenes here. We rely on the words of the Prophet (God bless him and 
grant him peace), “This is what is lawful for eating, drinking and for per- 
forming ablution.”” The reason is that the thing rendering water impure 
is the mixing of flowing blood with its constituents at the time of death; 
even the slaughtered animal becomes lawful due to the absence of blood 
in it, and these things have no blood in them. Further, the prohibition of 
a thing does not necessarily give rise to impurity, as in the case of mud. 


The death in water of a thing that lives in it does not pollute it, like 
a fish, frog or crab/lobster. Al-Shafi'l (God bless him) said that it does 
pollute it, except for fish, on the basis of the preceding discussion. Our 
evidence is that it died in its place of abode, thus it should not be assigned 
the rule of impurity like the egg turning into blood for there is no blood 
in such things; warm-blooded things do not reside in water, and in reality, 
it is blood that is impure. It is said that when these things die out of water 
(and then fall into water), then things other than fish, pollute it due to the 
absence of the place of abode. It is also said that they do not pollute it due 
to the absence of blood, and this is the correct view. A frog living in water 
or on land has the same rule. It is said that a land frog does pollute due 
to the presence of blood and absence of the place of abode. A thing that 
lives in water is one that is born there and its habitation is in the water. A 
creature that lives in water, but is not born in it, does pollute the water.” 


3 . 
As in the case of man. 


oe tradition is related by Salman al-farisi (God be pleased with him). It is reported 
¥ al-Dar qutni. This tradition has been deemed da'if by the scholars, however, al-‘Ayni 


eantaias that a tradition from Mayminah (God be pleased with her) supports it. Al- 
ms Vol, 1, 389; al-Zayla‘i, vol, a, 114-15, 
For the reason given above. 
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sly used water does not purify ritual impurities 4 
Malik and al-Shafi'l (God bless them both) disagree. They maintain that 

hi is something that purifies another thing time and again as in qutq’ 
Fat again). Zufar (God bless him) said, and it is also one 


l ain and 
ar ppm al-Shafi't (God bless him) that if the water has been used 


reyiously for minor ablution (wudi’) then it is tuhar, but if it is used for 
: then it is tahir (one that purifies once) 


removal of actual impurity, ' | 
the in and again). The reason is that the 


and not twhir (one that purifies agal ASO 
limbs (of ablution) are clean in actual fact and taking this into account 


the water used should be tahir, but the limbs are impure in the legal sense 
and taking this into account the water used should be impure. We, there- 
fore, upheld the absence of tuhuriyyah and the subsistence of tahdrah in 

h comparisons into account. Muhammad (God bless 


ractice taking bot . 
hin) said, and it is also narrated from Abu Hanifah (God bless him) that 


it is tahir and not tuhir. The reason is that the meeting of a pure thing 
with a pure thing does not give rise to impurity, however,(through such 
meeting) an act of attaining nearness to God has been performed with it 
and this alters its attributes as in the case of wealth of sadagah (zakat), 
Aba Hanifah and Abii Yasuf (God bless them both) said that such water 


is impure due to the words of the Prophet (God bless him and grant him 
nate in stationary water.’ Further, it is 


He said: Previou 


peace), “None of you should uri re 
water with which legal impurity has been removed and it is to be treated 


(legally) as water with which actual impurity has been removed. There- 
after, in a narration of al-Hasan from Aba Hanifah (God bless him) it 
aring an enhanced impurity when judged on the basis of 
water used for removing actual (physical) impurity. In a narration by 
Abi Yasuf from him (Abi Hanifah) (God bless them both) he main- 
tained that it is impure, bearing light impurity, as there is a disagreement 
about it. ’ 
He said; Previously used water is water with which ritual Ey 
(hadath) has been removed or that has been used on the body by way i 
attaining nearness to God. He (the Author) (God be pleased with sei 
said: This is so according to Abi Yasuf (God bless him) and it is a 
that it is Aba Hanifah’s view as well (God bless him). Muhammad (Go 
rifi- 


is impure be 


“Ahdath. Used water may remove actual impurities, yet it is impure for ritual P 


cation. 
se 
“It is recorded by Abu Dawad and Ibn Majah from Aba Hurayrah (God be ples 


with him), Al-Zayla’i, vol. 1, 12. 


Al-Hidayah 31 


Book I; PURIFICATION 


bless him) said: It does not become used except by the undertaking of 
the act of nearness to God, because it becomes used by the transference 
of the impurity of sins to it and such sins are removed through an act of 
nearness to God. Abi Yusuf (God bless him) says that the discharge of a 

definitive obligation is eflective here as well. Thus, the pollution occurs 
due to both factors. When does the water actually become used? The cor- 

rect view is that as soon as it separates from the body it becomes used. 

The reason is that the suspension of the rule of being used prior to sepa- 

ration is due to necessity and there is no such necessity once it separates.”° 

If a person with major ablution immerses himself into the well in search 

of the bucket then according to Aba Yasuf (God bless him) this person 

retains his state of impurity due to the absence of “pouring?” which is a 

condition in his view for discharging the obligation, and the water retains 

its state (of purity) as well due to the absence of both factors. According to 

Muhammad (God bless him) both are pure: the person due to the non- 

stipulation of pouring and the water due to the absence of the resolve 

(niyyah) of attaining nearness to God. According to Abii Hanifah (God 

bless him) both are impure: the water due to the discharge of the obliga- 

tion in part upon the first contact (of the water with the body) and the 

person due to the continuing impurity of the remaining limbs, It is also 

said that in his view the person retains impurity due to the impurity of 
the used water. It is further reported from him that the person is pure, 

because the water is not assigned the rule of being used prior to separa- 

tion (from the body). This is the most compatible narration from him 
(the Imam).** 

‘ He said: Each (part of the) fresh skin that is subjected to tanning 
Ros pure and itis permitted to pray in it (by wearing it) and to per- 
orm wudu with it (when used as a bucket or scoop), except for pigskin 
and the skin of a human, due to the words of the Prophet (God bless him 


26 . 
ey the water should become impure as it moves along the limb, a small 
outline time, even before separating from the body. As such a rule would make 
iaptire vee following the Hanafi rules, necessity requires that it be deemed 
and Shift. 4 separates from the body. This logical problem is not faced if the Maliki 
sili aan wis e : followed as far as ablution is concerned, however, the question will 
or smell? fy eae ea this water become impure, if ever, Till a change in its colour, taste 
For athine. So lead to the quesiton: Is hadath impurity in reality? 
Becaus =o 8 
with the p ea i. Imam’s rule of creating ease for the Muslims (al-‘Ayni). Compare it 
Sentence, “impurity of the water used.” 
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and grant him peace), “Any skin that is tanned becomes pure.”® This tra- 
dition, due to its generality, acts as a proof against Malik (God bless him) 
in the case of the skin of a carcass (maytah).® It is not to be opposed 
by the prohibition laid down about benefiting from carrion, in the case 
of its skin. That evidence is in the words of the Prophet (God bless him 
and grant him peace), “Do not benefit from the ihab of a carcass? The 
reason is that ihab is the name of all skins that are not tanned. The tra- 
dition also works as proof against al-Shafi'i (God bless him) in the case 
of a dog; the dog is not impure in itself. Do you not see that it is used 
for guarding and for hunting, as against a pig, which is impure in itself 
(in its essence) because the pronoun in the words of the Exalted, “It is 
filth” refers to it due to proximity (of reference). The prohibition of 
benefiting from the parts of a human being is due to his high status (out 
of reverence). Thus, these two skins are excluded from (the implication 
of) what we have narrated. Further, what prevents decay and decompo- 
sition is tanning even when the skins are dried in the sun or treated with 
soil, because the objective has been achieved by it and it is not compre- 
hensible to impose further conditions. Thereafter, the animal whose skin 
is purified through tanning becomes pure through slaughter as that per- 
forms the function of tanning in the removal of wet (moist) impurities. 


Likewise, its meat becomes pure, and this is the sound view, even though 
it is not edible.* 


He said: The hair of a carcass (maytah) and its bones are pure. Al- 
Shafi (God bless him) said that these are impure as they are the con- 
stituent parts of the maytah. We maintain that there is no life in them 


9The tradition has been related from Ibn ‘Umar and Ibn ‘Abbas (God be pleased 
with them), by al-Nasa’i, al-Tirmidhi, Ibn Majah as well as al-Dar’qutni. The tradition 
from Ibn “Umar (God be pleased with both) has been termed hasan sahih. Al-Zayla'ts 
vol. 1, 116, 


*He maintains that it is not permitted to pray on it nor to benefit from it even when 
it is tanned, with the exception of cold-blooded things. 


*It is recorded by the compilers of the four Sunan. Al-Tirmidhi calls it hasan. Al- 
Zayla't, vol. 1, 120, 


Quran 6:145 


_ ™Masha’ikh, Some have maintained that only the skin is purified and not the meat. It 
's to counter this view that the Author has made the statement. It is not clear, howeveh 
what use can be made of such meat (usable in medicines perhaps). Some commentators 


of al-Hidayah maintain that the leftover of the animal is impure and this indicates the 
~ impurity of the meat. In other words, they uphold the view of the Masha’ikh. 
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for which reason no pain is felt when they are cut. Thus, death does not 
affect them for death is the departing of life. 

The hair of a human being and his bones are pure. Al-Shafi'i said that 
they are impure, because it is not permitted to benefit from them nor is it 
permitted to sell them. Our argument is that not benefitting from them 


or selling them is due to the high status of man and does not indicate 
impurity. God knows best. 


3.1 ON WELLS 


If some impurity falls in a well its water will be drawn out, and the 
drawing out of water that is present in it is its purification, due to the 
consensus (ijma‘) of the ancestors. The issues of wells are based upon the 
adoption of reports and not analogy.*4 

If one or two droppings of camels or goats fall in it, they do not pol- 
lute the water on the basis of istihsan. Analogy would imply that it is 
polluted due to the falling of impurity in a small quantity of water. The 
basis for istihsan is that the mouths of wells in open country are not coy- 
ered and cattle drop their dung around them and these are cast into the 
wells by the wind. A small amount is, therefore, ignored due to necessity 
though there is no necessity in excessive quantities. Excessive quantity is 
what one looking at it considers excessive as reported from Abi Hanifah 
(God bless him) and this is the view relied upon. There is no difference 
between moist and dry, formed or broken, faeces (of horses or mules), 
dung and droppings, because necessity covers all of them. In the case ofa 
goat that excretes a dropping or two in the milk utensil, it is said that the 
droppings are cast out and the milk may be consumed due to necessity. A 
small quantity in the utensil itself, however, is not waived due to the lack 
of necessity. It is reported from Aba Hanifah (God bless him) that it is 
the same as a well with respect to a dropping or two. 

If pigeon or sparrow droppings® fall in the water, it is not polluted. 
Al-Shafiil (God bless him) disagrees and maintains that they become 
Putrid and decompose and become like the droppings of chicken. We 
rely on the consensus (ijma‘) of the Muslims on the accommodation of 


Analogy would dictate that ifan impurity falls in a small quantity of water it should 
hot be deemed pure, or it should not be deemed impure at all, like running water. 
*They are not impure according to the Hanafis. 


| 
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in mosque eA regret As do not turn smelly and putrid, 


' é ite | 
pigeon clean. Their 


ing the mosques 


re Ii dge. 

are more like slu . 

ee ‘nates in it” the entire water is to be drawn out accord- 
Ifa goat urine 


-tah and Abii Yusut ( God bless them both). Muhammad 
lee ae ‘d that the water Is not to be drawn, unless the urine 
iGailbiess a tas compared to the water and it moves out of the 
pees eae ater. The principle in this is that the urine of an 
eee “4 sila anaunied is pure in his (Muhammad’s) view, 
suit Be eee? He relies on the evidence that “the Prophet 
but is unpare a i rant him peace) ordered the ‘Urniyyin to drink the 
tae “ a = wall as their milk.”*" The two jurists rely on the words 
oaths poate (Goi bless him and grant him peace), “Maintain cleanli- 
of the Eropus? ine, because most of the torments of the grave are due to 
i ak eae is no detail (for the type of urine). Further it becomes 
Dw : osed, and becomes like the urine of things whose meat 
pe tie interpretation of the text he narrates is that the 
Rak S fea him and grant him peace) knew by way of revelation 
ot, ta iaraieeet was in such urine.** Further, according 
Saas (God bless him) the urine of halal animals, and of other 
ae is not consumed for medicinal purposes, because me : a 
certainty about there being a ee in Se eeiaee belch 

ibition is not proper. According to ADU vit 
cal aeen ca medicinal use due to the (narrated) case, while ape 
to Muhammad (God bless him) it is permitted for medicinal and 0 


purposes due to its purity in his view. 


Se , ‘ i Dawid, 
3*It is related from ‘A’ishah (God be pleased with her) and is recorded by Abi 
al-Tirmidhi and Ibn Majah. A!-Zayla‘i, vol. 1, 122. 
The water of the well. eco orpeenth 
*It can, therefore, be compared to ablution with water in which some milk is pF 
When the milk becomes predominant, the rule will change. 
**Even if a drop falls in the water, it becomes impure. 3 
, d comp! 
“Agreed upon by al-Bukhari and Muslim, and recorded by all the six sound 
lations, Al-Zayla’i, vol. 1, 123. = auth 
“It is reported from three Companions (God be pleased with them) by al-Darq": 
Al-Zayla’, vol, 1, 128. Aa at 
“Further, he knew that they would become apostates, and the issue of imp 
the unbelievers has no persuasive force, 


ty for 
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He said: If a mouse, sparrow (female), robin, black sparrow (long 
tailed) ora large lizard die in it, then between twenty to thirty buckets of 
water is to be drawn from it depending on the small or large size of the 
bucket, This is done after the extraction of the mouse, due to the tradition 
of Anas (God be pleased with him). He said about the mouse: "If it dies 
in a well, it is to be removed at once and twenty buckets of water are to 
be drawn from the well.”* Sparrows and birds like them are equivalent to 
a mouse in body size, therefore they take the same rule. Twenty buckets 
are to be drawn by way of obligation, while thirty (remaining ten) are to 
be drawn by way of recommendation. 

He said: If a pigeon or something similar to it (in size), like a chicken 
ora cat, dies in it, between forty or sixty buckets of water are drawn from 
it. In al-Jami‘ al-Saghir the number is forty or fifty, and this is preferred, 
due to what has been related from Abii Sa‘id al-Khudri (God be pleased 
with him) and he said about a chicken: “If it dies in a well, forty buckets 
of water are to be drawn from it.’ This statement is for elaboration of 
the obligation, while fifty are by way of recommendation. Thereafter, for 
each well, the bucket to be accepted is that by means of which water is 
drawn from the well.* It is also said that it is a bucket that holds one 5a 
of water. If water is drawn from it witha huge bucket used once to draw 
twenty buckets, it is permitted due to the attainment of the objective." 

He said: If a goat, dog or human dies in it,” the entire water present 
in it is to be drawn out of it. The reason is that Ibn ‘Abbas and Ibn Zubayr 
(God be pleased with them) gave the decision to draw out the entire water 
when a zinji died in the well of Zam Zam.‘ 

If'an animal becomes bloated in it, or bursts after becoming bloated, 
the entire water is to be drawn out irrespective of the animal being large 
or small, due to the spreading of wet matter in the constituents of water. 


. re + i 
“This tradition is not recorded in any of the well known compilations, It is actually 
an athar (report) from Anas (God be pleased with him) reported by al-Tahawi (God 
bless him), Al-‘Ayni, vol. 1, 448. 


“This report is also attributed to al-Tahawi (God bless him) like the previous report. 
Al-Ayni, vol, 1, 451, aoe 
at 's teported by al-Hasan from Aba Hanifah (God bless him). 
. Chat is, the quantity fixed for it by the text. 
Except for a dog, and a swine, nothing is to be done if the animal is taken out alive. 
Thereafter, the issue will be whether the animal drank from the water, in which case the 
Me S of the leftover of the animal will be taken into account. 
According to some commentators, these reports are recorded by al-Dar'qutni. 
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carne as the source and it is not possible to 

He said: If the well has a eT draw out the quantity of water 
draw out all the as raha of knowing this is to dig a pit similar to 
it holds (at one uss vell and to pour the drawn water in it till such time 
the water level of the ay ig to immerse a cane in itand to place a mark 
that it fills eA = fier ten buckets, for example, are drawn from 
for the level of SEE Te ae in it once again to note the reduction in 
it with the cane Bee > then to be drawn out for each similar segment 
the level. len buckets are . TOE a as paposeel cunt S66 Fai 
for the rest 0} us a havariad (God bless him) it is reported that 
iGod bless ath er ar sd buckets are to be drawn and it appears that 
ey Hane = ee ao Ke witnessed in his land,** From Abt Hanifah 
he based a ei reported in al-Jami’ al-Saghir for such a well that 
(God bes oN ill (pure) water becomes predominant, but he did 
Soa . sis : na in any way as is his practice.” It is said that 
oe ae tn iat ho have expertise in matters of water, is to be 
the view of two persons, who have expt a 
adopted, and this view is more compatible with fig 

He said: If the people find a mouse or something other than that in 
the well and it is not known when it fell in it, nor has it become bloated 
or burst after bloating, they should repeat the prayers of one day and 
one night, if they performed wud’ (minor ablution) oe water, 
and they should wash everything that came into contact with its water. 
If the thing has become bloated or burst thereafter, they should nee 
the prayers of three days and three nights. This is the rule according 
to Aba Hanifah (God bless him) while the two disciples said that they 
are under no obligation to repeat any prayer until they can verify when 
the animal fell in the well. The reason is that certainty is not done away 
with doubt,» and it becomes like the case of a person who sees impurity 
on his dress, but does not know when it was soiled. According to Abu 
Hanifah (God bless him) death here has an apparent cause and that is the 





“Baghdad. The wells of Baghdad did not hold in excess of three buckets. de 
That is, he used to leave such things to the discretion of the persons facing 
problem. - nals 

*As it conforms with what the Qur'an prescribes in the case of valuation of rr 
hunted in the state of ihram. The award is to be made by two persons possessing ‘ada si 
*This is a qa'idah usilliyyah that is employed for the legal interpretation of facts 

cases of doubt. 


*In which case he is under no obligation to repeat any of the previous prayers. 
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animal's falling into the water. The rule thus 
becoming bloated, decomposing in it, is an evidence of the p 
time, therefore, it is to be limited by three, 

ing and decomposition is evidence of proxi 
we limited it with one day and one night.° The reason is that what is less 
than this cannot be ascertained. As for the issue of impurity (soiling the 
dress), it is stated by (Mansiir al-Razi) al-Mu‘alla” that this too js dis- 
puted. Accordingly, it is estimated as three for dried up impurity and one 
day for relatively fresh impurity. If it is conceded (that there is no dis- 
agreement), then, the dress is in his sight most of the time, while the well 
is out of his sight. Thus, the two are distinguished.>* 


turns on this, except that 
assage of 
The non-existence of bloat- 
mity with respect to time and 


3.2. LEFTOVER (WaTER) AND OTHER FLUIDS 


The sweat of each (living) thing is assigned the legal rule on the basis 
of its leftover (saliva infected water).” The reason is that they are both 


generated from its flesh, thus, one will take the rule of its companion 
fluid, 


He said: The leftover (water) of a human being™ and that of an ani- 
mal whose meat is eaten” is pure,” because what is mixed with it is the 
saliva, and this is born from meat that is pure, thus, it is pure. In this 


Se 
“The prima facie cause of death will be taken into account and that is death by falling 
into water. 


*When he leaves such matters to the discretion of those facing the problem, why 
should the limit of three be imposed here? 

**As they form a single unit of time with respect to obligations. 

Student of Abi Yisuf. 

*This is what is called qiyas ma‘ al-fariq or analogy with a distinction, and is con- 
ae weak or defective analogy, therefore, the rule of one cannot be applied to the 
other. 

Leftovers are four, according to the Hanafis: (1) Pure, like the leftover of a human 
being; (2) Disapproved (makrith), like the leftover of a cat; (3) Impure, like the leftover 
of swine; and (4) Suspicious (mashkik), like the leftover of a donkey. 

“The exception to purity is the case where the person has consumed wine (khamr). 

“The exception are those camels and cows that feed on garbage. 


The body of a human being is pure, however, it is not consumed due to reverence 
for the high status of man, 


AL-Hidayah Book L: PuRiication 
_ Hie 


Oe 
uded persons with major 
an unbeliever.”” 


impurity (junub),' the 
response (rule) are a ea 
menstruating wom ter) of a dog is impure. The utensil that it has licked 
Oe ued id “ce due to the words of the Prophet (God bless 
ak shiek ‘ceil “The utensil licked by a dog ts to be washed 
him and grant ie ro contact with the water and not the utensil, thus, 
i See ch hay Hontin impure the water must be more so, | his tradi- 
SLM impurity and the number of washings. Il iS : i agains 
“Shafi (God bless him) with respect to the stipulation 0 seven times, 
Se a thing polluted by its urine is cleaned thrice," therefire, treat- 
i it hi lesser is better. The command laid down about 
ing what it has left over as Jes the pana idaiaraber 
washing seven times is to be interpreted as a command issued in the early 


stages of Islam." 


The leftover of a pig is impure, because it is impure in its essence 
according to what has preceded. 


The leftover of predators” is impure with al-Shafi'i (God bless him) 
disagreeing” with the exception of swine and dogs, because their meat is 
impure, and it is from this that their saliva is emitted, being the effective 
factor in this category. 


The leftover of a cat is pure though disapproved (makriah), Accord- 
ing to Abi Yisuf (God bless him) it is not even disapproved,” because 


“The impurity of janabal is Jegal and not real. Legal impurity, according to 
Muhamunad (God bless him), does not make the water impure, unless an act of attain- 
ing nearness to God is intended, 


wa tradition indicates that the leftover of a menstroainy woman is pure. 
‘The unbeliever is a human being, 


ro i ale 1 3 
F I is related from Abu Hurayrah (God be pleased with him) and is recorded by 
a Dar'quyni, Al-Zayla’t, vol, 1, (05 al-‘Ayni, vol. 1, 470, 
de Wis recorded by all the sound compilations. Al-Zayla'i, vol. 1, 1323 al-‘Ayni, vol. | 
“According to al-Shafi' (God bless him), 
The same applies to the bloo 
- That is, it stands abro 
“Like alion or tiger, 
"Because it ig the | 
and tanning, 


” This is also al-Shahi'i’s View, 


even this needs to be washed seven Limes. 
dofa dog, in his view. 


gated by later traditions, 


eftov an ani : 
er of an animal whose skin becomes pure through slaughter 


Book I: PURIFICATION Al-Hidayah 95 


the Prophet (God bless him and grant him peace) used to lower the uten- 

si] to a cat, then drink from it, and perform wudii’ with it7' The other 

two jurists (the Jmam and his disciple) rely on the saying of the Prophet 

(God bless him and grant him peace), “The cat is a predator.””4 asserting 

thut (he purpose of these words is the elaboration of the legal rule and not 
the nature of the cat and its form, except that the impurity was annulled 

due to the underlying cause of circumambulation’® leaving behind disap- 
proval, The tradition he has narrated is interpreted to apply to the period 
prior to the prohibition, Thereafter, it is said that its disapproval is due 
to the prohibition of its meat,’ and it is said that it is due to the lack 
of its abstaining from impure things.” This argument points to miti- 
gated disapproval (fanzth)’* whereas the first comes closer to prohibition 
(enhanced disapproval). If it eats a mouse and then immediately drinks 
water, the water becomes impure, unless it waits for some time, washing 
its mouth with its saliva. The exception” is available through the views 
of Abu Hanifah and Aba Yusuf (God bless them). The consideration of 
pouring will be waived on the basis of necessity." 

The leftover of a stray chicken is makrith (disapproved) as it rum- 
mages through filth.” If it is confined so that the beak does not reach 
what is below its feet, it is not considered disapproved as it is restrained 
from rummaging (through garbage).** 

Likewise the leftover of scavenger birds for they consume dead 
things and thus resemble the stray chicken. It is related from Aba Yasuf 





Mt is related from ‘A’ishah (God be pleased with her) and is recorded by al- 
Dar’qutni, Al-Zayla‘y, vol. 1, 1333 al-‘Ayni, vol. 1, 482. 

“It is recorded by al-Hakim in al-Mustadrak, and he called it sahih. Al-Zayla'i, vol, 1, 
134; al-"Ayni, vol. 1, 483. 

“It is recorded by the compilers of the four Sunan. Al-Tirmidhi calls it hasan sahih. 
Al-Zayla‘i, vol.1, 136; al-‘Ayni, vol. 1, 484. 

** Al-Tahawi's view, 

7Al-Karkhi’s view, 


te so cas ie . ; : 
It is said that this is the correct view, because it comes closer to the transmitted 
reports, 


‘the exception of waiting for some time, 

4 pouring of water over the impure area as compared to licking. 

4 arown out by the people. 

“A question that should be raised with respect to chicken, at another location, is 
Whether the chicken feed prepared from blood and other ingredients and fed to chicken 
makes them makriih for consumption. 


“That is, their leftover is disapproved like that of stray chicken feeding on filth. 
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; if s dis restrained and the owner knows 
(God less fi i oF disapproved, The earned schol- 
pe nai have preferred this report on the basis of istthsan."4 
Pe is ftover of creatures that inhabit houses like snakes and mice is 
‘ eee because the prohibition of their meat leads to the impurity 
ue refinivet unless where the ruling of impurity is dropped due to 
the underlying cause of circumambulation leaving behind ksimple) dis- 
approval; and the reference here is to the ‘illah (cause) in the case of the 


at.¥ 
He said: The leftover of a donkey, and a mule, is suspect." It is said 
that the suspicion is about its purity. The reason is that if such leftover 
is pure the water would have the ability to purify as long as the saliva 
does not come to dominate the water. It 1s also said that the suspicion is 
about the purifying capacity of the water. The reason is that if the wor- 
shipper is (later) able to find absolute water, he is under no obligation to 
wash his head.'? Likewise, its milk is pure,"* even though it is not con- 
sumed, and its sweat does not prevent the permissibility of prayer*® even 
when it flows copiously. The same is the status of its leftover, and this is 
the sound view. A statement of Muhammad (God bless him) is reported 
about its purity.”° The basis of suspicion is the conflict of evidences (adil- 
lah)*' about its permissibility and prohibition or due to the disagreement 
of the Companions (God be pleased with them)” about its impurity and 


“4And issued a fatwa to this effect. 

‘sThe same attributes can be found in a dog, that is, one that is confined to the hause, 
however, the impurity in the case of a dog is clearly indicated by a text. 

That is, it is not clear whether its leftover is disapproved or pure, 

*’ After having done mash with the leftover of a donkey, 

“This report is not based on the Zahir al-Riwayah. It is a report from Muhammad 
(God bless him). Al-‘Inyah. 

"It is sald that there are three different reports from Abii Hanifah (God bless him) 
about this: pure; light impurity; and enhanced impurity. 

The report from Muhammad (God bless him) is that if a cloth is dipped in four 
things it does not become impure, and these are: the leftover of a donkey; water used for 


ablution; donkey milk; and the urine of animals whose milk is consumed: 
These are traditions. 


"The opinion of a Compan 
Hanafi school, The traditio 
among them you follow. N 
pleased with them) has to 


ion (God be pleased with him) is like a precedent for the 
n about them, however, implies that you are guided whoever 
evertheless, the legal reasoning of the Companions (God be 
be taken into account to ensure consistency in the rules. 


Book I: PuRIFICATION Al-Hidayah 95 


purity. It is related from Abu Hanifah that it is impure and gave prece- 
dence to prohibition and to impurity. A mule is of the same breed as a 
donkey and is assigned the same legal category. 

If he does not find other than these two™ he is to perform ablution 
(wuda’) with them and then perform substitute ablution (fayammum); 
and it is permitted to him to give precedence to any of these ablutions, 
Zufar (God bless him) says it is not permitted unless he gives precedence 
to wuda’, because it is water that is to be used as an obligation, thus, it 
resembles absolute water. Our argument is that one of them has the abil- 
ity to purify, therefore, combining them is beneficial, not the observance 
of a sequential order. 

The leftover of a horse is pure according to the two jurists, because 
its meat is lawful. Likewise, in his (Aba Hanifah’s) view according to 
the sound report,” and its disapproval (of consuming its meat) js for 
acknowledging its noble traits (high status as an animal). 

If nothing is found except the mead (nabidh) of dates,” then, Abi 
Hanifah (God bless him) says that the person performs wuda’ with it 
and does not perform tayammum, due to the tradition of the night of 
jinn; the Prophet (God bless him and grant him peace) performed wuda’ 
with it when he did not find water.°* Abi Yisuf (God bless him) said that 
he is to perform tayammurm and not use mead for wudi’. This is also one 
narration from Abii Hanifah (God bless him). Al-Shafi'l (God bless him) 
also held this opinion acting upon the verse of tayammum,? because 
it is a stronger evidence or because the tradition has been abrogated 


From among conflicting evidences about its purity. 

The leftover of a donkey or a mule. 

“There are four teports from Abu Hanifah (God bless him) about the leftover of a 
horse. The sound report is that it is pure. 

**Although the meat of a horse is lawful, it is disapproved to eat it. Disapproval is 
stipulated not due to its meat, but out of respect for this noble animal, for it is the 
instrument of jihad. 

”The mead of dates has been discussed within the topic of leftovers, because it has 
4 legal similarity with the leftover of donkeys and mules, The reason is that both cases 
deal with the option of tayammum and its association with wudi’. 

“The tradition is related from [bn Mas‘id and Ibn ‘Abbas (God be pleased with 
them), The tradition from Ibn Mas'iid (God be pleased with him) is recorded by Aba 
Dawid, al-Tirmidhi and Tbn Majah. Al-Zayla‘t, vol. 1, 137-38; al-‘Ayni, vol. 1, 498. It is 
the version in al-Tirmidhi that mentions the performance of wudit’ with it. 


_ The verse converts the method of purification to tayammum when absolute water 
'S not found, 
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: is Madani, while the tradition of the jinn is Makki,""° 
by it as the ead bless him) says that he is to perform wud’ with it 
ayer Me aK because there is discussion about the strength 
ee ea oe and knowledge of the dates is uncertain," therefore, 
aT eee combine the two as 4 matter of precaution. We argue 
a Sadie of the jini concerns a recurring case, therefore, the 
_ “ oh | “Ah is not valid. The tradition is mash'hir (well known) 
se ’ sae by the Companions (God be pleased with them), and 
th veidiien is of a type through which an addition over the rule in the 
pues can be made." As for bathing with it, it is said that itis permitted 
according to him on the analogy of wudit’, while it is said that it is not per- 
mitted because it is (an enhanced form of purification) above wudu . The 
mead about which there is disagreement Is sweet and thin (easily) flow- 
ing over the limbs like water. If this mead starts fermenting and becomes 
prohibited, it is not to be used for wudi’ even if its state has been altered 
by fire (heating). As long as it is sweet and thin it remains within the 
domain of disagreement, even if it has begun to ferment. According to 
Abi Hanifah (God bless him) it is permitted to perform wuda’ with it, 
because it is lawful to drink it in his view. According to Muhammad (God 
bless him) it is not permitted to perform wuda’ with it due to the pro- 
hibition of drinking it in his view. It is also not permitted to perform 
wudi’ with other kinds of mead giving operation to the process of qiyas 
(analogy).!°" 


“Thus, the verse was revealed later and this strengthens the claim of abrogation. 
It is also reported from Abi Hanifah (God bless him). fazed saith 
‘The reason is that some versions indicate that Ibn Mas'‘td (God be ee wie 

him) witnessed the night of the jinn with the Prophet (God bless him and 6 

peace), while other traditions do not. dae 
It is for this reason that the jurists disagreed about the claim of abroga : ef 
According to some reports it occurred six times out of which two wer 

by Ibn Mas‘td (God be pleased with him). erform 
“The tradition would imply: “If you do not find water or the mead of dates, P 

fayammum.” 


them 
‘It is reported from al-Awza‘i that all meads can be used on the analogy of 
of dates, 


itnessed 


ead 


Chapter 4 


Tayammum (Substitute Ablution with Clean 
Earth) 


One who does not find water,’ when he is on a journey or outside the 
city,* when between him and the city’ is (a distance of) approximately 
one mile or more, he may perform tayammum with clean earth, due to 
the words of the Exalted, “And you find no water, then take for yourselves 
clean earth, and perform tayammum with it” and also due to the words 
of the Prophet (God bless him and grant him peace), “The earth is a puri- 
fier for the Muslim even if this continues for ten years, as long as water is 
not found.”* A mile is the preferred distance, because there is hardship* 


a 

‘That is, in a quantity that is sufficient for ablution. It is assumed that the person 
Will be carrying drinking water with him on a journey, 

“A person can be outside the city even when he is not on a journey. This is stated to 
counter the claim of some that only a person on a journey can avail of this facility, There 
is also an indication in this that tayammum is not permitted to a person who is inside the 
city and does not have water at hand, and this is rare. Some jurists maintain that if the 
worshipper is facing a real inability of finding water he may perform tayaimum. When 
a rare occurrence falls within the meaning of a text it has to be given consideration. 

‘In some manuscripts of al-Hidayah, the word “water” is used in place of “city.” 

*Qur’an 4:43 f 

"It is recorded by the compilers of the four Sunan and others. Al-Tirmidhi calls it 
hasan sahih, ' 

TF hardship is the basis for this rule, the rule may need re-examination today 
in the light of the improved means of communication. There are other reasons too. 
Muhammad (God bless him), it is reported, considers the preferred distance to be two 
niles. Aba Yasuf (God bless him) maintains that the deciding factor is the departure of 
the Caravan, while he is in search of water. If this is likely, he is to perform hi fapligll on 
Zufar (God bless him) maintains that if the water is at a distance that will cause the 
Worshipper to lose the prayer in its timing tayammur is allowed. 


43 
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-, entering the city (in search of water) and water is not 
in et ve legal factor, however, 1S the distance and not 
; F missing (the prayer) as the negligence (of delaying 


for the person 
found in fact. T 
the apprehension © 


i is part,” 
3 i Se it is ill, and fears that his illness will be aggravated 
e ’ 


orm fayammum, due to the verse we have 
i Be ey : ree SEAT harm -aulig from the aggravation of the 
recited, “ e than the price of water. This makes tayammum lawful and 
aba sealer priority (illness). There is no difference whether illness 
is aggravated by movement or by the use of water. Al-Shafi i (God bless 
him) took into consideration the apprehension of losing life or limb, but 
this is rejected due to the apparent meaning of the text (verse). 

Where a person who has acquired major impurity fears that if he 
takes a bath the cold will kill him or make him ill, he may perform 
tayammum with clean earth. This is the case when he is outside the city, 
as we have elaborated. Abii Hanifah (God bless him) applies the rule even 
if the person is inside the city, but the two disciples disagree. They main- 
tain that the occurrence of this state is rare within the city, therefore, itis 
not legally acknowledged.’ He holds that as the disability is established in 
reality, therefore, it must be acknowledged. 

Tayammum consists of two strokes,'° The person rubs his face with 
one of them, and his arms with the other up to the elbows,” due to the 
words of the Prophet (God bless him and grant him peace), “Tayammum 
consists of two strokes: one stroke for the face, and the other stroke for 
the arms.”" He is to shake off the dust from his hands to the extent that 
the dust falls off and he is not soiled. In the Zahir al-Riwayah it is held 
that the limbs are to be rubbed completely’ so that it acts as a substitute 


"If he is ata distance that is less than a mile, he has to go to the city for water. 

"That is, the remaining part of the verse recited. 

“The law is based on what usually happens, and not on rare occurrences. 

“Some jurists draw the fine distinction that if a person strikes his hands on the earth 
and eae hadath after this, before he has rubbed his face and arms, the tayammum 
is not valid, 


“The words “up to the elbows” are to counter the claim of al-Zuhri and others sod 
tubing is up to the armpits, and also the report of al-Hasan from Abii Hanifah (G 
bless him) that it is up to the wrists, 


“It is related from [bn ‘Umar, Jabir ite ' ). It 18 
pl ; and ‘A’ishah (God be pleased with them 
recorded by al-Hakim and al-Dar’qutni. Al-Zayla‘t, vol, 1, 150, ° 


5 
If he misses some Part, the tayarmmurm is not valid. 
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for wud’ (minor ablution),"* It is for this reason that the jurists say that 
he is to perform takhlil of the fingers and take off his ring so that rubbing 
is complete.” 

There is no distinction for this between minor and major impurity," 
and likewise menstruation and postnatal bleeding, due to the report that 
“a group of people came to the Messenger of God (God bless him and 
grant him peace) and said, ‘We are a people who reside in the desert 
not finding water for a month or two at a stretch. Among us are those 
with major impurity and women who menstruate and have had postna- 
tal bleeding.” The Prophet (God bless him and grant him peace) said, 
‘For you your land is binding: ”” 

Tayammum is permitted, according to Abu Hanifah and Muhammad 
(God bless them) with anything that is from the genus “earth,” like soil, 
sand, stones, gypsum, lime, koh] and arsenic. Abi Yasuf (God bless him) 
said that it is not permitted except with earth and sand. Al-Shafil (God 
bless him) said that it is only permissible with earth in which things can 
grow, and this has also been narrated from Aba Yusuf (God bless him) 
due to the words of the Exalted, “Then take for yourselves clean earth, 
and perform fayammurm with it,”° that is, soil used for sowing, which is 
the view upheld by Ibn ‘Abbas (God bless him), Abi Yasuf (God bless 
him), however, included sand as well due to the tradition that we have 
narrated. The other two jurists maintain that sa‘id is a term for the face 
of the earth and it has been termed as such as it is at a higher level (as 
compared to the sea). The word tayyib has the probable meaning of pure, 


ee 
: ‘Complete performance is a condition for wudi', therefore, it has to be in this act 
00. 

“It is narrated from Muhammad (God bless him) that there are three strokes for 
fayarmmum with the third being for the takhlil of the fingers. This, however, would go 
against the text. 

penere are sound traditions that support the rule of tayammum for the junub. 

There are some jurists who dispute the validity of tayammum for janabah, hayd 
and postnatal bleeding. The disagreement is based upon reports from the Companions 
iGod ne Pleased with them). The preferred view, however, is that it is permitted. 

It is recorded by Ahmad (God bless him) in his Musnad as well as by al-Bayhaqi. 
Al-Zayla‘, vol, 1, 156, 


“Al-Zayla'i has identified traditions to support this issue. Among them is the tradi- 


ee Pie earth has been made a mosque for me and a means of purification. Al-Zayla‘i, 
+4, 158. 


Qur'an 4:43 
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nean pure is compatible with its use for purifica- 
g on the basis of consensus (ijma’). 
hereafter it is not stipulated that there be dust on the earth, accor d- 
erea a> f (God bless him),"' due to the unqualified meaning 
ing to Abo Hani a ited. Likewise, fayammmum is permitted with dust 
of the verse we a) earth ‘s accessible, according to Aba Hanifah and 


tless SB 
ee obi them), because that too is fine earth. 
Niyyal (resolve) is an obligation for tayarnmuni, Zufar (God bless 


him) said that it 1s not obligatory, because it is a substitute for wud’ 
and should not negate its attributes. Our argument is that it arises” from 
intention and, therefore, it cannot be realised without it or it has been 
deemed a purifying act for a specific case,” while water is purifying in 
itself, as has preceded. 

Again if purification is intended or the permissibility of prayer is 
sought, the spiritual reward is assigned.” It is not stipulated that resolve 
for tayammum be specifically for minor or major impurity, and that is 
the sound view of the school.* 

If a Christian performs tayammum intending to convert to Islam, 
and thereafter he converts to Islam, he is not considered to have per- 
formed tayammunr® according to Abi Hanifah and Muhammad (God 
bless them). Aba. Yusuf (God bless him) said that he has performed 
tayammum. The reason is that he has intended the desired nearness 
to God,”” as against tayammum performed for entering a mosque and 
touching the mushaf (Qur'an), for these are not objects of attaining near- 
ness to God." The two jurists argue that earth has not been deemed a 
purifying substance except in the case of a resolve to attain the desired 


and interpreting ittom 
tion, or it is the meanin 





“And also according to Muhammad (God bless him) in one narration from him. 

“Literally, 

“That is, the prayer itself, 

“In the Hanafi view, According to al-Shafi'i (God bless him), it is necessary to intend 
the permissibility of prayer, Some jurists maintain that the intention of purification is 
not ptoper as layammum does not eliminate hadath in reality. : 

__ This statement is made to counter the view of Abu Bakr al-Razi, who used to malt- 
Mai that a specific intention of tayammur for janabah or hadath is required. 
Tayammuon requires intention and an intention on the part of the unbeliever © 
undertake an act of putification is not valid, 
(Ghee resid preatest act of attaining nearness to God. 
¢ said to have performed tayamurtunt. 
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nearness to God, and it is not valid in cases other than Purification,*9 
islam on the other hand, is nearness that is valid without nudlfiedton, 
against the prostration of recitation, because this is an act of nearness at 
is not valid without purification. 

If he performs wuda’ not intending conversion to Islam through 
it, and he then converts to Islam, he is considered to have aes 
wudi’” This is disputed by al-Shafi'i (God bless him) due to his stipula- 
tion of a prior resolve (niyyah),"! 

{fa Muslim performs tayammum and then turns apostate and then 
converts to Islam again, he will be considered to have performed (main- 
tained) his tayammum. Zufar (God bless him) said that his tayammiuim 
stands annulled, because unbelief negates it, therefore initial invalidity 
and continuance of validity are the same as in the case of prohibition for 
purposes of marriage (in certain cases).* Our argument is that the state 
after tayammum is that of purification; and the imposition of unbelief 
does not negate it, just like its imposition on the state of wud’, Tayam- 
nium is not valid initially on the part of an unbeliever due to the absence 
of a resolve (iyyal) in his case.33 

Each factor that annuls wuda’ (minor ablution) annuls tayammum, 
because it is a substitute for it and takes its rule. 

It is also annulled on seeing water* with the accompanying ability 
to use it.* Ability to use is what is meant in reality by existence (finding) 
and limit” of purification with earth. A person who is in a state of fear 
from predators, the enemy and thirst is legally not able to use the water. 
A person asleep is conceptually able to use it, according to Abd’ Hanifah 


Se = 
“The earth has been deemed a purifying substance fora limited purpose and it 
should be confined to it. It should not be extended to other forms of attaining near- 
ness to God, 
"Because wudit’ removes hadath in reality and this stays till he converts to Islam. 
Cnceardling to the Hanafi view, intention is not a condition. 

For example, a woman and her stepson enter the prohibited category for marriage 
when the woman marries the young man’s father. This prohibition remains even after 
her divorce, 

a iiie is the basis for not considering the tayammum of a Christian valid. 

The rule does not extend to niyyah itself, as was claimed by Zufar (God bless him). 
The reasoning has preceded, 

“What actually annuls it is prior hadath, however, it is associated with sighting water. 

If he does not have the ability to use it, the existence of water is the same as its 
non-existence, 

“As it can continue for ten years according to a tradition mentioned earlier, 
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en 
if a person who performed ayant Passes by 

alidates his fayamimnian in his view. The mean. 
is sufficient for wudit’, because what a 
his is not taken into account initially, therefore, in this case tuo, 
ig riot p erformed with earth that is not pure, because 
(good) in the text means pure, and also because it is an 
and must be pure in itself as is the case with 


(God bless him), thus, 
when he is asleep Inv 


water ue 
ga quantity of water that 


ing here! 
less than | 
Tayammunl 

the word tayyil 
instrument of purification 
water.” a eee 
It is recommended for one not finding water, when he hopes to find 

it, to delay prayer till its last timing. If he finds water, he performs wuda’, 
otherwise he performs fayanimnun and prays, so that the performance i 
undertaken with the most perfect of the two forms ot purification; like 
the person who is eager to pray with a group waits for the congregation, 
Aba Yasuf (God bless them both), 


It is reported from Abu Hanifah and t 
in a narration other than the principal sources, that delay is necessary, 
because preponderant conviction (about finding water) has persuasive 


force. The meaning of the narration from the principal sources is that 
inability (to find water) stands established and this (certainty) cannot be 
done away with, with respect to its rule, except by a similar certainty.® 
The worshipper may offer with his single tayarnrmurn as many oblig- 
atory and supererogatory prayers as he likes.*” According to al-Shafi 
(God bless him) he is to perform tayanimnum (afresh) for each obligatory 
because it is essential purification.” Our argument is that he isin 


prayer, 
a state of purification as long as water 1s unavailable, thus, he can perform 
his duty as long as its condition is valid. 

within 


A person in a state of good health may perform tayammum 
the city when he arrives for the funeral prayer, with the wali (of the 
deceased) being somebody else,** and he is afraid that he will miss the 


alid with it, however 
he stipulation of pure 
f the text (‘ibarat al- 
lation of pure lan 

) and such 4 


*If land becomes impure and dries up, tayammiurn is not V 
praving on it is valid, due to a tradition. The distinction is that t 
land for tayammum is established through the plain meaning © 
nass), and a khabar wahid cannot restrict such meaning, The stipu 
for prayer is established through dalalat al-nass (implication of the text 
meaning can be restricted with a khabar wahid. ‘ith 
4 a is based on the qa'idah usiiliyyah that certainty cannot be done away “ 

oubt. 

“Ata single timing or multiple timings. 

“AS the need for fresh purification is renewed with each obligatory a¢t- 

“It is not allowed for the wali. 
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prayer if he becomes occupied with ablution (with water), As th 

is not offered by way of qada’ (delayed performance), an inabilit tess 
form ablution with water) is established, Likewise, wher a seis ne Ke 
for the ‘Td prayer and he fears that if he becomes oacnpied wits UE 
cation (with water) he will lose the prayer, he may perform ta as 
because it is not repeated, His statement, “with the wali Sinpsanexe 
else” is an indication that this is not permitted to the wali, This isa dee 
tinn of al-Hasan (ibn Ziydd) from Abi Hanifah (God bless him) Mid iis 
the sound view," The reason is that the wali has a right of fecsiabienaives 
of the prayer, therefore, there is no losing of prayer for him. 


If the imam, or the follower, acquires ritual impurity during the ‘iid 
prayer, he is to perform tayammum and continue the prayer accordin 
to Abii Hanifah (God bless him), while the two disciples say that he is Ba 
to perform tayammum, because the follower (commencing the prayer 
with the imam) can pray after the imam’s prayer is over, thus, there is 
no fear of losing the prayer. The Imam (God bless him) maintains that 
such fear exists as it is a day of rush and he may face an obstacle that may 
invalidate his prayer. The disagreement pertains to the situation where 
prayer was commenced with wudii’, but where prayer was commenced 
with tayammum, he is to perform tayammum and continue the ptayer 
4 cess The reason is that if we make wudu’ obligatory, the wor- 
shipper will become a “se yater” during hi id this wi 
Po iene eker of water” during his prayer and this will 

The worshipper is not to perform tayammum for jumu‘ah even if he 
fears losing the prayer if he performs wudii’, If he can catch the Friday 
Prayer, he performs it, otherwise he offers four rak‘ahs of zuhr, because 
the Friday prayer is lost in favour of its substitute,’* which is zwhr, as 
distinguished from the ‘id prayer. Likewise, if he fears the loss of a prayer 
ae if he seeks to perform wudi’’, he is not to perform tayammum;* 
rc should perform wuda’ and offer the prayer lost, because loss leads to 

substitute, and that is delayed performance (qadd’). 


~ ®Thie inte ea permi 
as This is to counter the view of the Zahir al-Riwayah that it is permitted for the walt 
well, because delay is disapproved. 
Het is the rule for congregational prayer. 
t is said that this is not a true substitute, because four is not a subtitute for two. 


46 
. ane reaffirms what he said at the beginning of the chapter that the deciding factor 
€ distance and not the fear of losing prayer. 
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ler forgets water during his journeys performs tayam- 
e rs that he has water he is not to repeat 


ter remembe 
Sake Hanifah and Muhammad (God bless them 


hile Abu Yasuf (God bless him) held that he is to repeat it. The 
a : sertains to the situation where he placed the water him- 
ore did so at his command,” and remembering at the time 
ee iit or thereafter is the same. Aba Yusuf maintains that he is 
“the seeker of water” and he would be like one who carries a dress on his 
journey, but forgets it. Ona journey a traveller 1s usually prepared with 
respect to water and looking for it is required of him. The two jurists 
argue that there is no such ability without knowledge and that is the 
meaning of existence (finding), and the water on a journey Is readied for 
drinking not for (other) use, The issue about the dress is disputed, and 
even if it was agreed upon, the obligation of covering private parts is not 
converted to a substitute, whereas purification with water is converted to 
its substitute, which is tayarmnnun, 

The person performing tayammum is under no obligation to seek 
water,” unless he is convinced that water is available nearby. The reason 
is (hat the conviction is about the lack of water in the wilderness,” while 
idence of its existence, therefore, the person is nota seeker 


If the travel 
mum and prays 
the prayer accor 


there is no ev 


of water. 
Ifhe becomes convinced that there is water nearby it is not permitted 


to him to perform tayammum, unless he has searched for water. The 
reason is that he is seeking water on the basis of an evidence.® Thereafter, 
he is to seek it up to an arrow shot™ and is not to exceed one mile so that 
he does not become separated from his fellow travellers. 

{f one of his companions has water, he is to ask him for it prior to 
performing fayammum due to the usual absence of denial. If he refuses 
to give it to him, he is to perform tayammum due to the realisation of 


a 

“There are three situations here: (1) He placed it himself and did not look for it; isl 
His slave or servant did it for him, but he did not know; and (3) He did so himself 
forgot. In the first case, his prayer is not valid on the basis of consensus (ijma’), The 
other two cases are discussed here. 

~ accotding to the Hanafi view, the words of the verse “and you don 
are to be read in their absolute or unqualified meaning. There is no 4 
looking for water. 

“And a conviction cannot be done away with doubt. 

, The evidence is predominant conviction. 

“lt may be referred to as 300 dhira’. 


at find wate?” 
walification o 
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inability (to find it). If he performs tayammum before maki 

demand, it is valid according to Abu Hanifah (God is r ng such a 
it is not binding on him to make such a demand on 2 e because 
property. The two disciples maintain that he does not 2 the person’s 
because Water 15 usually given.” If the owner refuses is a reward, 
except fora reasonable price, and he has such a price, ta . ve it to him 
permitted to him due to the realisation of the ability. He is ate is not 
obliged to bear an exorbitant burden as apprehension fj owever, not 
the requirement. God knows best. PEMAIO Ty Wellies 


* Accordin 

Ace & to Aba Bakr al- 

. a Mss Aba Hanifah (God 
€ two jurists are saying, 


Hnesaes there is no difference between the two opinions. 
bless him) says, “When he is convinced about refusal,” 
When he is convinced about getting it.” 





Chapter 5 


Mash (Rubbing) on Boots 


Mash (rubbing) on boots’ is permitted? by the Sunnah. The reports on 
this issue reach the level of mustafid3 so much so that it is said: One 
who does not uphold this (the permissibility of rubbing over boots) 
is indulging in innovation,* but one who upholds it yet does not rub 


his boots following the general rule of its imposition will be considered 
rewarded. 


It is permitted for each state of ritual impurity that leads to wudia’ 
(minor ablution) in case the worshipper wore the boots in a state of 
complete purification and then acquired ritual impurity. He (al-Qudiri) 
qualified it with ritual impurity leading to wudi’, because there is no rub- 
bing on boots after major impurity, as we will explain, God willing. He 
further qualified it with the acquisition of impurity subsequent to wear- 
ing because boots are a legal protection during the period of mash. If we 
permitted it with prior impurity—as in the case of a woman with irreg- 
ular bleeding, who wears them when the blood is flowing and then the 
time passes, as well as when the person who has performed tayammum 
puts them on and then sees water—the boots would (be something that 
does not prevent impurity, but something that) lead(s) to the oo 
of impurity. His statement, “wore the boots in a state of aa puri - 
cation” does not convey the stipulation of “completeness” at the time 


Soe EN nw ag Ly 
‘Made of light leather without heels. 
*To both men and women. ae fae 
*Ahad—individual reports—reaching the level of mash’hir ie e he wien at 
*Mash over boots is related from about forty Ce Al-Zayla‘i, vol. 1, 162. 
them) according to some, and from seventy according to others. 
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ing, but at the time of acquiring (subsequent) Empty and that is 
wearing, buts view, so that ifhe washes his teet, wears the boots, then 
me Beason ar subsequently acquires ritual impurity he is to 
wore ae a e rubbing (nash). The reason js that boots prevent the 
ore ott feet by hadath, therefore, comple a ee Se eeee aa a the 
time of prevention is taken into account, $0 sacs so oe - f ake cation 
was deficient at this time, the boots would become a purifier of hadath, 


It (mash over boots) is permitted to the resident for one day and one 
night,” and to the traveller for three days and three nights, due to the 
words of the Prophet (God bless him and grant him peace), “The resident 
may rub over boots for one day and one night, while the traveller may do 
so for three days and three nights.” 


He said: The period commences after the acquisition of ritual impu- 
rity.’ The reason is that boots prevent the spreading of liadath, therefore, 
the period is reckoned from the time of the (first) prevention.” 


Mash is done on the outer part of the boots in lines drawn by the 
fingers beginning from the fingers towards the calf, due to the tradition 
of al-Mughirah (God be pleased with him) that “the Prophet (God bless 
him and grant him peace) placed his hands over his boots and traced 
them from the fingers towards the top in a single stroke of rubbing, and 
it was as if | could feel the effect of the rubbing on the boots of the Mes- 
senger of God (God bless him and grant him peace) in lines drawn with 
the fingers,”"" Thereafter, rubbing over the upper surface is certain (oblig- 
atory), so much so that it is not permitted (as an obligation) on the lower 
part," towards the back and the part covering the calf. As it goes against 


————————— 
*Time for the period of mash commences here. 


*Most jurists have said that the period of mash is fixed, however, Malik (God bless 
him) said that it is not fixed. 
he is recorded by Muslim in his Sahih, Al-Zayla‘i, vol. 1, 174. 

It does not commence from the time of wearing the boots, which is prior to the 

acquisition of ritual impurity. 
wastes they were worn with complete purification. 

This tradition is gharib, however, 
by Ibn Abi Shaybah and Ibn Majah, 
Zayla'i, vol.1, 180-81, 
by Maken Malik (God bless them) maintain, on the basis ofa tradition recorded 
a less him), that rubbing on the lower part as well as the upper part is @ 


the traditions that come close to it are reported 
Another tradition is recorded by Aba Dawid. Al- 
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the requirements of analogy (qijras),'* all that has been explicitly stated by 
the shar (texts) will be adopted. Beginning from the tips of the fingers is 
recommended relying on a base and that is washing. 

The extent of the obligation of rubbing over boots is with three fin- 
gers of the hand." Al-Karkhi (God bless him) said that this pertains to the 
fingers of the foot. The first view, however, is sound taking into account 
the instrument of rubbing. 

Mash is not permitted on a boot in which there is a large tear through 
which three fingers of the foot are exposed. If it is less than this, rubbing 
is permitted, Zufar and al-Shafi'l (God bless them both) say that rubbing 
is not permitted even if it is less than three fingers, because the obligation 
of washing the exposed part makes the washing of the rest obligatory, 
Our argument is that boots are usually not free of minor tears and the 
people will face hardship in taking them off, but the boots are free of 
large tears and there is no hardship here. A large tear is one that uncovers 
up to three small fingers of the foot, which is correct. The reason is that 
the principle for the foot pertains to the fingers and three are a major 
part of it, thus they are treated as the whole. The consideration of the 
smaller fingers is by way of precaution, while the phalanges are not taken 
into account if they do not open up during walking. This extent of the 
fingers is taken into account separately for each foot with the tears in one 
boot being added, but the tears in both boots are not added. The reason is 
that tears in one of them do not prevent travelling with the other foot as 
distinguished from multiple impurities, because the person wearing the 
boots is bearing all of them. The uncovering of the private parts is a case 
parallel to that of impurity (in terms of adding up). 

Mash over boots is not permitted for the person who is under an 
obligation to bathe,'! due to the tradition of Safwan ibn ‘Assal (God be 
pleased with him) who said, “The Messenger of God (God bless him 
and grant him peace) used to order us when we were travelling, that we 
should not take off our boots for three days and then nights due to the 
call of nature (urinating and defecating) or sleep, except in the case of 


ee 

“It is reported that ‘Ali (God be pleased with him) said that if din were to be based 
upon ra’y, the lower part of the boots would be in greater need of mash. 

“He places the fingers of his right hand at the front of the right foot, and of the left 
hand for the left foot, and brings them up towards the calf close to the ankles, 

“The reason is that janabah entails the washing of the entire body, and impurity from 
the body has travelled to the feet, See, however, the note above on the same issue. 
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™5 The reason is that janabah usually does not 
é ehnis here is no harm in taking the boots off, as dis. 
ST eam because that is recurring. 

no 


i at annuls wuda’, because it is part 

Masht is anoulled °F Es the boots are taken off, due to 

of wedi’, and it is als urity to the foot when the preventive barrier is 

the spreading of Ma aking off of one boot, due to the difficulty of 

eer . Me and rubbing in one function.” Likewise, the Passage 
combina 


i hat we have narrated,” 

of the period, Sa over he is to take off his boots, wash his feet and 

When the an required to repeat the rest of the ablution (wuda’),» 
pray, and ares off his boots before the end of the period, because on 
pee. sgats the prior hadath spreads to the feet, as if he did not 
ane 4 he rule for removal of boots is established by taking out the 
ae ‘ ve vhs calf, because it is not taken into account for purposes of 
hy idbewite, by the coming out of a major part of the foot, and this is 


major impurity (janabah) 


occur repeatedly,” | 
tinguished from ™! 


the sound view. 

A person who commences with mash, while he is a resident, but 
travels before the completion of a day and a night, is deemed to have per- 
formed mash for three days and nights acting upon the absolute meaning 
of the tradition, and because the rule pertains to time. The end of the time 
is taken into account, as distinguished from the case where he completes 
the period for residence and then travels as the impurity has spread to the 
foot, and the boot does not eliminate impurity.” 


If he becomes a resident while travelling, he is to take off his 
boots after completing the period for a resident, because the exemption 
granted for the journey does not remain without it. If he has not com- 
pleted it, he should do so, because this is the period of residence, and he 
is a resident. 


‘It is recorded by al-Tirmidhi, al-Nasa’i and [bn Majah. Al-Zayla‘t, vol. 1, 182, 

“There is an indication here that the legality of mash is based upon hardship. Hard- 
ship occurs in something that happens repeatedly, and that is hadath not janabah. 

"The washing of feet. 

“This is the tradition that fixes the period of mash for the resident and the traveller. 

“This is based on a report from Ibn ‘Umar (God be pleased with him) as well as 0” 


reports from other Companions (God be pleased with them). 
It only prevents it, 
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He said: If a person wears jurmiig™ over the boots, 
mash over them. Al-Shafi'i (God bless him) disagrees saying: A substi- 
tute cannot have another substitute. Our evidence js that “the Prophet 
(God bless him and grant him peace) performed mash over jurmiigs”® 
and because they are a follow-up for boots in use and purpose, there- 
fore, they become like boots with two layers, which is a substitute of the 
foot and not of boots.” This is different from the case where he wears the 


he is to perform 


jurmiigs after acquiring minor impurity, because the hadath has spread 


on to the boot and cannot spread to another thing. If the Jurmugs are 
made of kirbas,™ it is not permitted to do mash over them, because they 
do not amount to a substitute for the foot, unless the moisture has spread 
to the boots. 


It is not permitted® to perform mash over socks (jawrabayn) accord- 
ing to Aba Hanifah (God bless him) unless they are made of leather or 
are shod.** The two jurists said that it is permitted if they are of a thick 
material and not porous, due to the report that “the Prophet (God bless 
him and grant him peace) performed mash over his socks,” and because 
it is possible to walk in them if they are thick, and this is a sock that 
sticks to the calf without being tied to it with anything, thus, it resembles 
the boots. The Imam (Abi Hanifah) argues that they are not the same 
as boats, because it is not possible to walk continuously in them, unless 
they have soles, and that is the interpreted implication of the tradition. It 
is also reported that he retracted his opinion in favour of their view, and 
the fatwa today is on this. 


It is not permitted to perform mash over a turban (‘imamah), 
hood/cap (qalansuwah), veil (burqu‘) and gloves (quffaz), because there 
is no hardship in taking off these things and the exemption has been 
granted to avoid hardship. 


a 
“Regular boots worn over light leather boots that do not have heels. 


*It is recorded by Abi Dawid as well as by al-Hakim, who termed it sahih. 

“That is, we do not accept that it is.a substitute of a substitute. 

“White cotton fabric. 

“Some of our jurists have stated that it is not permitted to perform mash over slippers 
(na‘layn). 

“Like the khuffayn (boots). 

"It is related from al-Mughirah ibn Shu'bah, Aba Musa and Bilal (God be pleased 
with them). The tradition by al-Mughirah ibn Shu'bah (God be pleased with him) is 
recorded by the compilers of the four Sunan. Al-Zayla’i, vol. 1, 184. 
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1ash over plaster/splint (jaba’ir) even when jt 
¥ . 


It is pest ten wudi’. The reason is that the Prophet (Gog 
. oO . 
has been tied wit 


“and prant him peace) did so and ordered ‘Alt Te 
bless him and grant Further, the hardship in this case is greater than 
with him) to do so ie boots, It is, therefore, better to legislate mash 
the hardship in ae ne part of it as sufficient. This is stated by al- 
Ce tim and he did not limit it with time as no text ig 
Hasan (Go ee 
related with respect to time. er healing mash is not annulled,» 

If the splint ae ae Meee ‘h is like washing for what is beneath 
because the cause is p : resent, If the splint falls off without healing, 
a aclong te 5 assing away of the cause. If this happens 
mash is annulled due ss Ne as he is now able to offer the principal 
SE a nia of the objective through a substitute. God 
act p 


knows best. 


“These are two traditions, The tradition about mash by the Prophet (God bless him 
and grant him peace) is recorded by al-Dar'qutni, Al-Zayla‘i, vol. 1, 186. 


h “i © diflerence between mash over boots and jaba’ir is that there is no fixed time for 
the jaba'ir. 


Chapter 6 


Menstruation and Extended/Irregular Bleeding 


The minimum period for menses (hayd) is three days and their nights. 


Whatever is less than this is irregular bleeding ( istihadah), This is based 
upon the words of the Prophet (God bless him and grant him peace), 
“The minimum period for hayd in the case of a virgin girl or deflowered 
woman is three days and accompanying nights, while the maximum is 
ten days." This is proof against al-Shafi'l (God bless him) who fixes it at 
one day and night. From Aba Yisuf (God bless him) it is reported that 
it is two days, and the excess of the third day amounts to treating the 
major part (two days plus) in place of the whole. We would say that this 
amounts to reducing a number stated in the shar‘ (texts). 


The maximum period for it is ten days and their nights, while the 
excess is extended bleeding (istihadah), due to what we have related and 
it is proof against al-Shafi't (God bless him) in determining the maxi- 
mum to be fifteen days. Thereafter the excess and less (than three days 
and nights) amounts to istthadah (extended/irregular bleeding), because 
the numbers in the shar‘ (texts) do not permit the association of other 
numbers with them.” 


'It is related from a number of Companions (God be pleased with them). Some of 
the traditions are recorded by al-Dar’qutni. Al-Zayla‘t, vol. 1, 191. 

*The rule according to the jurists, adopted in usil al-fiqh, is that where the texts 
Specify numbers, as in the case of zakat, diyat, and the nisab in other matters, analogy 
cannot be adopted, and the numbers prescribed are to be followed strictly as a matter 
of ritual obedience. There are scholars today, who say, for example, that 100 camels for 
diyah was followed on the basis of custom, so we should fix it today at any number we 
like accarding to our times. Such persons neither understand the meaning of custom in 


Islamic law nor do they understand usiil al-figh. 
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quid that 4 woman sees during the 
until she sees pure white. Aba Yusuf 
oloured fluid is not menstruation, 
ason is that if it had been from the 
once of the dark colour Parana oes Pe a 
uterus, the emengenes + “that “A Is ah per P ease 

period. The 10 jurists was other than pure white as menses.”* This is 


me ateve Palas ae 3 - 
with her) deemed wha orts. The mouth of the uterus ts inverted, 


wvcept through rep ee : . 
not kn EE faa 4d comes out frst like a pitcher that has a hole 
therefore, the ™ 


As for the greenish fluid, the correct view is ae if the 
at the potters 9 eriods, it js menstruation and it is to e eemed 
woman is one te the woman is old (beyond the age of menses) 
to be so duc to pre than the greenish fluid, it is to be deemed to be 
Az aie in the uterus, and not menstruation. 


: ingul he liability of the menstruating woman 
Ne a for Saaehe is to fast by way of gada’ 
‘abv perforeance) but is not to offer prayer as qada . This Is based 
on ue report of ‘Mishah (God be pleased with her) in which she said, 
“During the period of the Prophet (God bless him and grant him peace) 
when one of us entered the period of purification after her menses, she 
would fast by way of gada’ but not salat,”> because in offering prayer as 
gada’ there is hardship as it becomes doubled, while there is no such 
hardship in fasting by way of qada , 


- . d 
The red, yellow dark coloure 


She (the menstruating woman) is not to enter the mosque. Like- 
wise, the person who has acquired major impurity (the jurnub), due to 
the words of the Prophet (God bless him and grant him peace), “I do not 
declare the mosque as lawful for the menstruating woman, nor for the 


‘Wt is recorded by Imam Malik (God bless him). Al-Zayla’t, vol. 1, 193. 

‘The legal effects of hayd are twelve. Eight of these are common with nifas (postn® 
tal bleeding) whereas four are specific to hayd. The eight common effects are the giving 
up of prayer without qada’; giving up of fasting with qada’; prohibition of entering the 
mosque; prohibition of performing tawaf; prohibitition of reciting the Qur'an; proh 
bition of touching the mushaf without the ghilaf, prohibition of intercourse; and the 
obligation of bathing upon termination of bleeding, The four that are specific to hay d 
an passing of ‘iddah the vacation of the womb; the attainment of puberty (buliigh)s 

I ence distinguishing between the sunnah and bid‘ah forms of divorce: 

recorded by all the six sound compilations. Al-Zayla‘l, vol. 1, 193- 


ee 


Al-Hidayah 


- |: PURTEICATION 
Book & PuRTRICATI 61 





juni.” In its unqualified meaning it is a proof against al-Shafil (God 


bless him) who permits this for purposes of crossing over and as a pas- 


sage way. 


She is not to circumambulate the Bayt (al-Ka‘bah). The reason is that 
the circumambulation is within the mosque. 


Her husband is not to have sexual intercourse with her due to the 
words of the Exalted, “So keep away from women in their courses, and 
do not approach them until they are clean.”” 


The menstruating woman, the junub and one having postnatal 
bleeding are not to recite the Qur’an, due to the words of the Prophet 
(God bless him and grant him peace), “The menstruating woman and 
the junul are not to recite anything from the Qur’an.”* This is a proof 
against Malik (God bless him) in the case of the menstrualing woman. 
The tradition in its absolute meaning includes what is lesser than the 
implication of the verse (like recitation of a single ayat) and is, thus, a 
proof against al-Tahawi in permitting it.? 


They are not to touch the mushaf (the Qur’an in a cover), except 
one wrapped in a ghilaf (wrapper) nor to hold a dirham in which there 
is a stirah (ayah: verse) engraved except in a purse. Likewise, a person 
who has acquired minor impurity is not to hold the mushaf except by 
its wrapper. This is due to the words of the Prophet (God bless him and 
grant him peace), “No one besides the person in a state of purification 
is to touch the Qur'an.” Further, minor impurity and major impurity 
have both spread to the hand, therefore, they are equal with respect to 
touching. Janabah, however, has spread to the mouth, but not so hadath, 
therefore, they differ with respect to recitation, The wrapper is one that 
envelopes it and is different from what is attached to it, like bound leather, 
which is the correct meaning. Touching it with the sleeve is considered 


ee 
“It is recorded from ‘A’ishah (God be pleased with her) by Aba Dawid, and from 
Umm Salamah (God be pleased with her) by fbn Majah. Al-Zayla’i, vol. 1, 193-94. 
7Qur’an 2:222 
. "It is related from Ibn ‘Umar (God be pleased with him) by al-Tirmidhi, and from 
Jabir (God be pleased with him) by al-Dar'qutni, Al-Zayla’i, vol. 1, 195. 
What is lesser than the implication of the verse. 
‘lt is related from a number of Companions (God be pleased with them) by al- 
Nasa’, al-Dar'qutni and others. Al-Zayla't, vol. 1, 196-98. 
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. ty ig the sound views as it is subservient * it = Se 
disapproved, which is t the shari'ah" for which an exemp oe ras been 
opished from books on sleeve by the owners due to the inherent 
gu ed for touching with the sleeve ‘ne the mushaf to minors, because 
cea There is no harm in Se endl seb cake boabeck te the ie: 
in denying this there is an er en +s mannan purification (all the 
prisation of ce apie them, This is the sound view. 
time) creates nar eding stops after menstruation in a period that 

He said: When blets al intercourse with her is not lawful 
isles than Fe Ai ee te nis that the blood flows sometimes 
until she has ice Laster en necessary to have a bath so that 
and ceases at other trmes. 't : 
ceasing of the blood is ete Soak aetenresesin ieee 

Ye heres in which she could have taken the 
pees ee se ia taknteals it is lawful to have intercourse with 
eee roa that prayer has become due from her as a liability, 
therefore, she has legally attained purification. ; 

If her bleeding ceases in a period that is less than her usua course 
though more than three days, the husband is not to approach her until 
the time for her normal course is over even if she has taken a bath, 
The reason is the flow of blood usually recurs during the normal course, 
therefore, precaution is better. at ” 

If the bleeding ceases after ten days, it is permissible to haye sex- 
ual intercourse with her before her bath. The reason is that menstrua- 
tion does not exceed ten days, however, it 15 not recommended prior to 
bathing due to the emphatic prohibition of recitation (in the verse that 
implies bathing), 

a period of purification (cessation of blood) intervenes between 
two periods of flowing blood within the period of menstruation,” then 
it is treated like the continual flow of blood, He (the Author—God be 
pleased with him) said: This is one of the two narrations from Abu 


"That is, books on figh and hadith. An exemption has been created for them . 
touching them with the sleeve. This indicates that it is disapproved to touch these boo 
without purification. 


"That is, less than ten days when the lesser number is her usual period. 
"Though it is possible that the blood will flow apain. 


“Even when ten days of menstruation have passed. 
"That is, ten days, 
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Hanifah ( God bless him), His reasoning is that the continuous flow of 
blood throughout the period of menstruation is not a condition due to 


consensus (ijma‘), thus, its commencement and termination is taken into 
account as in the case of the scale (nisab) in zakat. It is reported from 
Aba Yasuf (God bless him) and it is also the second report from Abi 


Hanifah (God bless him) where it is said that it was his last view (on the 
issue) that if the intervening period of purity is less than fifteen days, it is 
not to be separated (from menstruation) and the entire period ts treated 
as the continual flow of blood, for it is a false period of purity and is 
assigned the rule of blood, The adoption of this opinion provides ease, 
and its details are available in the Book of Hayd (by Imam Muhammad),'7 

The minimum period of purity (after menstruation) is fifteen days, 
This is how it has been transmitted from Ibrahim al-Nakha? (Gad be 
pleased with him)," and it cannot be known except by reliance upon 
texts. There is no limit for the maximum, because it may extend to a 
year or two years and cannot be determined by estimation, except when 
blood comes with a regularity, in which case there is a need for fixing the 
normal course. The details are to be found in the Book of Hayd. 

Bleeding for a woman with extended bleeding’ is like a permanent 
nosebleed, which does not prevent fasting, prayer or sexual intercourse, 
due to the words of the Prophet (Gad bless him and grant him peace), 
“Perform wudu' and pray even if the blood drips on to the mat.”*” When 
the rule for prayer has become (known through the tradition), the rule 
for fasting and sexual intercourse is known (as a consequence) on the 
basis of ijma‘ (consensus). 

If the bleeding exceeds ten days and she has a known normal course 
that is less than ten days, she will rely on the days of her normal course, 
and what is in excess of that is extended bleeding, due to the words 
of the Prophet (God bless him and grant him peace), “The woman 
with extended bleeding gives up prayer during the days of her normal 


“The minimum amount should be held at the beginning of the hawl and at its end. 
"The baok was rewritten as a comprehensive treatise by Imam al-Sarakhsi and is part 
of al-Mabsit. 


"He was one of the Tabi’ in and an outstanding jurist who had a tremendous influ- 
ence over the Hanafi school. 

“Such a woman will be one who has attained puberty with this problem or one who 
developed the problem later. In either case, her period will be determined according to 
the description in the next issue. 


“It is recorded by Ibn Majah. Al-Zayla‘, vol. 1, 199. 
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The oa butt and above ten, thus, they are associated with 
category of the days uberty with extended bleeding, then her menstrual 
them. If she sae head? month and the rest 1s extended bleeding. As we 
peti is ae calits he menstruation (on the basis of law) it cannot moye 
have identi , eee 
out of this category due to doubt. God know 


' 
course. 


6.1 IsTIHADAH (EXTENDED MENSTRUAL BLEEDING) 

3 bleeding, the person with incontinence of 
ane Oe a and ‘a ulcerous wound, are to perform 
wal eeach prayer timing and are to pray with this wuda’ at that 
site any of the obligatory and supererogatory prayers they like.** Al- 
Shafi't (God bless him) said that the woman with extended bleeding is to 
perform wudit' for each obligatory prayer (maktibah), > due to the words 
of the Prophet (God bless him and grant him peace), ihe woman with 
extended bleeding is to perform wudit for each prayer. * The reason is 
that her purification is acknowledged as a necessity for the performance 
of obligatory prayers and after such performance the purification does 
not remain, We rely on the words of the Prophet (God bless him and 
grant him peace), “The woman with extended bleeding is to perform 
wudii' for each prayer timing,” which is the meaning in the first tra- 
dition® because the character [am is applied to mean time. When it is 
said, “I will come to you for (by) the salat of zuhr,” it means the time of 
zuhr, The reason is that time stands in place of performance, therefore, 
the rule (Juki) turns on it. 

When the time of the prayer has passed, then wuda’ stands annulled 
and they are to renew the wudu’ for the next prayer. This is the view 
according to our three companions (God bless them). Zufar (God bless 


“There are different versions of this tradition. Some are recorded by Aba Dawid, 
al-Tirmidhi, Ibn Majah and al-Dar'qutni, Al-Zayla‘, vol. 1, 201. 
~ That is, all the prayers they wish to offer at that time. The wuda’, thus, is for one 
timing. 
une supererogatory prayers follow these, so there is no separate rule for them. 
Its recorded by Ibn Majah in his Sunan. Al-Zayla‘i, vol, 1, 202. 


_ “This is gharib in the absolute sense. Al-Zayla'l quotes al-Tahawi to elaborate = 
issue, Al-Zayla'i, vol. a, 204. * 


*Relied upon by al-Shafi'i 


oe (God bless him). is, this i eaning of the 
tradition relied upon by him. od bless him). That is, this is also the m 8 
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him) said: They are to renew the wudii’ when it 
prayer. 

If they perform wuda’ when the sun has risen their act is deemed 
valid for the obligation till such time that the time for zuhr has passed 
away.’ This is the view according to Abi Hanifah and Muhammad (God 
bless them both), Aba Yasuf and Zufar (God bless them both) said that 
this purification is valid till the arrival of the time of zuhr.* The result 
of this disagreement is that the purification of the handicapped person 
becomes invalid with the passage of the time of prayer, that is, due to 
prior impurity according to Abii Hanifah and Muhammad (God bless 
them) and at the arrival of the prayer time according to Zufar (God bless 
him). According to Aba Yusuf (God bless him) it becomes invalid due 
to either of these reasons. The benefit of the disagreement is not appar- 
ent, except in the case of the person who has performed wudii’ prior ta 
the declining of the sun, as we have stated, or even prior to the rising of 
the sun. According to Zufar (God bless him) the legal acceptance of the 
purification, despite the negating factor, is due to the need for perfor- 
mance. As there is no such need prior to the time, it is not to be accepted 
as valid. According to Abi Yusuf (God bless him) such need is confined 
to the time alone, (from its beginning to its passing) and is not to be 
deemed valid either before it or after it. The two jurists maintain that it 
is necessary to validate purification prior to the timing so as to enable 
performance as soon as the time arrives (especially where time is just suf- 
ficient for prayer). The passage of the time is an evidence of the going 
away of necessity, therefore, the impurity is acknowledged at this time. 

The meaning of time here is the time of the obligatory prayer. Thus, 
if the handicapped person performs wudiv’ for the ‘id prayer, he may pray 
zuhr with it as well according to the two jurists, which is the sound view,” 
because the ‘id prayer is of the same legal status as the duha prayer. If 
such a person performs wuda’ once for zuhr at its time and again within 
its time (zuhr) for ‘asr, then according to the two jurists he (she) is not to 


is time for (the next) 


a 

“This rule elaborates the point of disagreement in the previous issue, The disagree- 
ment appears vague in the previous issue. 

**Fakhr al-Islam was of the opinion that neither Zufar nor Aba Yasuf (God bless 
them) held this view, In other words, all the jurists held the unanimous view about the 
Validity of purification till after the passing of the time of zuhr. . 

* This is to counter the view of those jurists who maintain that the time for an oblig- 
atory (wajib) prayer has passed. 


Book I: Purtricarioy 
Al-Hidayah 
66 | 3 
: on with the passa 
the annulment of the purificati passage 
hit due to the 
‘asr with indur . 
nrescribed ime.’ re aioe 
} ‘ea woman who does 10° Pub gh rae 
The mustahadali 1s a on os ise Gos NR SAT Pe 
fecte 


eer ing affec s we have mention 
timing ee oT and these are the person ‘ ed, 
in the sam ’ 
affected in t 


; | movements and cannot 
disturbed bowe 
; y no may have hens ‘ ie. 
incest of ine and the necessity Is eae ee ? z he 
control the en of the woman with extended bleeding 1s, therefore, 
tyi cas 
necessity in the 
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6.2. Nrras (POSTNATAL BLEEDING) 


2 ing childbirth. The reason is 
oh. » that comes out™ following childbirt 
Nifas is be enna meaning of the womb bringing out blood or 
- it ue at the emergence of life in the sense of a child or blood, 
the mei 


sees initially or during childbirth, 
i aie ee a aad, deemed istihaidah, even if this is 
ae asae (God bless him) said that it is menstrual blood on 
ee af nifas, as both flow from the uterus, Our argument is that 
pate Sess the mouth of the uterus is sealed, this is poe e 
nifas appears after its opening, following the birth of oe ~ . It is 7 
this reason that nifas appears even when part of the child’? has janie 
according to Aba Hanifah and Muhammad (God bless them), because 
the womb is opened and the blood oozes out. 


Of zulir, He has formulated the issue to indicate that there is no intervening a 
of time between the passage of the time of zuhr and the beginning of the time o eh 
one follows the other immediately. The report of ‘Asad ibn ‘Amr from Abu Hani ; 
(God bless him) that when the shadow of a thing is equal to the thing itself, the time 0 
2uhr has passed away, but the time of ‘asr has not yet begun, is not a sound report. P 

“This would indicate that the emergence of blood is a condition. There are repo 
from the jurists that the mere delivery of the child is sufficient for this status. 4 

“Some commentators maintain that it would have been better if he had use re 
words “that comes out of the vagina,” so that the blood coming out of another places ‘at 
some reason, is not included. In both forms, the statement would admit the Caesar 
section in which the postnatal bleeding is through the vagina. 


el art 
‘Reports from Abi Hanifah (God bless him) vary with some saying @ greater P 
and others “one-half” and so on, 
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The miscarried foetus that shows some 
child and the woman is said to be one under 


of it a slave girl is deemed umm al-walad a 
nate due to it. 


(developed) features is a 
going nifas. Further, by virtue 
nd ‘iddah is deemed to termi- 


There is no minimum period for nifas, 
it is an indication that the blood is emergi 
extended period (like three days) is not nee 
as 18 the case with menstruation. 


The maximum period for nifas is forty days and what is in excess 
of this is deemed extended bleeding. This is based on the tradition of 
Umm Salamah (God be pleased with her) that “the Prophet (God bless 
him and grant him peace) fixed a limit of forty days for a woman with 


postnatal bleeding.” It is a proof against al-Shafi'i (God bless him) who 
determines it to be sixty.” 


because the child preceding 
ng from the womb, thus, an 
ded to indicate that this is so 


If the blood flows for more than forty days, where the woman has 
given birth before this and her period of nifas is known, the number of 
days will be deemed to be what is usual for her,?* as we have explained 
in the case of menstruation. If her period is not known then her nifas is 
forty days from the commencement as it is possible to deem all forty as 
nifas. 

If she gives birth to two children through a single pregnancy (twins),: 
then, her riffs is to be reckoned from the birth of the first child, accord- 
ing to Ab Hanifah and Abii Yiisuf (God bless them) even if there is a 
gap of forty days between the two births. Muhammad (God bless him) 
said that it is to be reckoned from the birth of the second child, which is 
also the opinion of Zufar (God bless him),‘” because the woman is still 
pregnant after delivering the first child, therefore, she is not deemed to 


“Undeveloped, 


‘This is by agreement of our jurists. If postnatal bleeding ceases, a short while after 
childbirth, it is obligatory for her to fast and pray after bathing. This has been mentioned 
expressly by Fakhr al-Islam in his al-Mabsitt. 

*It is recorded by Abii Dawid, al-Tirmidhi and Ibn Majah. Al-Zayla‘l, vol. 1, 204. 

”This is based on a report from al-Awza‘l, who said that there was a woman who 
Witnessed nifas for sixty days. 

“The blood in the remaining days, if any, will be istihadah. Das 

Legally, these are two children between whose brith there is a gap of less than s 
months. ; on d 

“Abia Yasuf (God bless him) is reported to have said that there is no nifas tor her due 
10 the secand child; she is to bathe when she delivers and pray. 
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Chapter 7 


Impurities and their Cleansing 


The cleaning’ of 1 . 
g' of impurities’ fr 
and the place wher es” from the body of the : 
Exalted, “And ee ‘ will pray,’ is obligatory tate br 
bless him and grant hi ments keep free from stain.’ Th See a 
wash it off with Dene en said, “Peel it off, then cation eee 
the dress is obli . the stain does not affect you.” ch it and then 
gatory, due to wh ct you.” If purificati 
for the body and what we have related, i ealton pt 
ot . 
things. y and place of prayer. During prayer wilaine ae tee 
covers all these 





'That is the eliminati 
(hukmiyyah) and ination of actual impurities. Aft te oy 
seep ac nstuiaclose ce ave dieing tibet iat tel aon hei 
cation is a condition of ig. The cleaning of these impurities fr peal ajasah, Nhat ts 
: 5 the obj : 
per, his cl prayer. The objects of purificati om the objects of purifi- 
ee cele ae ae place where prayer pei va ‘ ae are the body of the worship- 
Ww ia oh " 
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'The place of a iyyah, however, here he is concerned with a an, eal thie 
the deating ofthe re essentially means the place where the Sepa 
narration of Mukoroniaid ane ee will take place is ae oe 
a rukn of prayer like gi m Abii Hanifah (God bl see NS 
yer like giyam. Accordi ess them), because th 
the cleanlines giyam. According to a narration fro: sown ese are also 
s of the pl on from Abii Yusuf (God bless hi 
Biccred with ah place of prostrations is not essential, b ess him) 
. » DECal 7 
two jurists et th on the tip of the nose is less than he aoe ofa aes 
forehead. These narr a cleanliness is stipulated, because prostrations are S xe us 
description of salat 5 ons do not conform with what is narrated in al-Hi day Span 
Proper to Seaicatiet jurists (Muhammad and Abu Yésut) saints teat ite Pt 
$Qur’an 74:4 nose alone, except due to an obstacle. 
*It is gharib with 
. these wo ds as, . 
is recorded : rds, “the stain does not affect but a simi iti 
by all the six sound compilations. Al-Zayla’t, Sy ae Sco enn 
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of impurities is P ossibly be removed, like vinegar 
nego with which they 62P dé that ooze out’? when squeezed, 
arater and other such HUEY" Yasul (God bless them). 
ding to ae bless them) said that it iS Not per- 

es oe ie reason is that a liquid Se eis et 
mitted except with pn urity and an iggpune aalaian oes no ea to 
first contact with the nie analogy has been given up ue to eee in 
purification, Ne ae two jurists argue that a liquid yo S and the 
the case of WZ ue to the ‘illah (underlying cause) of uprooting and 
ability to purify is ae due to close contact and when the particles of 
removal. Impurity ne is left in a state of purification.’ The response of 
impurity end theo ee ction is to be made between the dress and the 
the Book is that no distin f Aba Hanifah (God bless him) and one of two 
yews né 


he distinguishes between them and does not permit purification of 
him, he dist 


» except with water. 

the body : 2 is soiled with impurity that has a body, like dung, fae- 

Sta rm and dries up, it will become valid” if it is rubbed on 
sai eee on istihsan, Muhammad (God bless him) said that it 
sect and this is based upon analogy, except in the case of sperm,” 
peas something sticking to the boot is not eliminated by dryness and 
rubbing as distinguished from sperm, as we will mention. ti two jurists 
rely on the words of the Prophet (God bless him and grant Un peace), 
“If there is filth on them, he is to rub them on the soil for the soil is a puri- 
fying element for them.” Further, particles of impurity do not penetrate 
leather due to its density, except a little; they are then absorbed back by 


Purification 


This is so accor 
Muhammad, Zu 


"SST hese wartle exeludeahe urine of animals whose meat is consumed. 

“From the substance in which they are borne. 

"On the basis of texts. 

"That is, we agree that it becomes impure on first contact with najasah, but when 
the najasah is removed the thing becomes pure. 

“And whatever is in the same meaning. 

‘Pure for permissibility of prayer. 

“Exemption from the words “not valid.” 


Its recorded from ‘A’ishah, Aba Hurayrah and Aba Sa‘id al-Khuri (God be pleased 
with them) by Abii Dawad. Al-Zayla'i, vol. 1, 207-209. 
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the body on drying. Thus, when they are removed, whatever is in them is 
also removed." 


In case of their being moist,” jt is not permitted, until he (the wor- 
shipper) washes it (the boot). The reason is that rubbing on the soil will 
increase it (the area) and not purify it. It is reported from Abt Yasuf (God 
bless him) that if he rubs it on the soil till no effect of impurity is left, jt is 
deemed pure due to widespread need and the unqualified implication of 


the related report, and this is the view upheld by our jurists (Masha ‘tkh, 
God bless them). 


If it is soiled by urine, and it dries up, it is not permitted to use 
it unless it is washed. Likewise anything that is not solid (has a con- 
crete body), like wine, as the particles are dissolved in it and there is no 
absorbent that can absorb these particles, It is said that th 
sand and ashes provide a body to it. 


In the case of a dress, nothing but washing validates it even if it has 
dried up. The reason is that due to the porous texture of the dress, 


of the particles of impurity are absorbed in it and are not taken out 
by washing. 


€ accompanying 


most 
except 


Mani (sperm) is an impurity whose washing is obligatory when it is 
moist. When it dries up on the dress, rubbing it off validates it, due to 
the words of the Prophet (God bless him and gtant him peace) to ‘A’ishah 
(God be pleased with her) “Wash it if it is moist and rub it off if it has 
dried up,” Al-Shafi'i (God bless him) said, “Mani is pure.” The proof 
against him is what we have related. The Prophet (God bless him and 
grant him peace) said, “The dress is washed due to five things”. ..and 
among these he mentioned mani." If it sticks to the body, our jurists 
(masha'ikh, God bless them) said that it is purified by rubbing off as 
widespread necessity is acute in this case. It is narrated from Abi Hanifah 
(God bless him) that it is not purified except by washing as body heat acts 
as an absorbent, therefore, the particles do not return to the solidified 
body (of the fluid). Further, it is not really possible to rub the body. 


‘And that is najasah, 

"That is, dung, faeces, blood and so on. 

‘SOn the basis of istihsan. 

"It is gharib in the 
Vol.4, 209, 


“It is recorded by al-Dar’qutni. Al-Zayla’s, vol. 1, 210, 


se words, Al-Dar'qutni has recorded a similar tradition. Al-Zayla‘i, 
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cts a mirror or a sword,” it is sufficient to rub 
5 that impurity does not penetrate them and 
minated through rubbing. ‘ 
. ‘< dried out in the sun” and its effect 
. ifimpurity Ee ya it. Zufar and al-Shah'l (God bless 

disappears, "11s . not permitted, because the removing factor” js not 
ee ie : fate it is not permitted to perform tayammum with 
founds te a swans of the Prophet (God bless him and grant him 
a Ste urification of land* is by its drying up.""* Tayammum, 
Sd tted with it, because the purity of clean soil isa duty 
laid down as a condition by the text of the Qur'an eee and it can- 
not be rendered on the basis of what Is laid dowel by t etra ition. 

Prayer is permitted with heavy (enhanced) . impurity up to the Size 
of a dirham, or what is less than that, like blood, urine, wine, chicken 
e urine of donkeys, but it is not permitted if the impu- 
rity is in excess of this. Zufar and al-Shafi'i (God bless them) said that 
impurity whether it is more or less is the same, because the text that has 
laid this down has not made a distinction.” Our argument is that itis not 
possible to avoid a little impurity and, therefore, it is to be waived. We 
estimated this to be up to the size ofa dirham comparing it to the Passage 
that is the object of istinja’. Thereafter, the consideration of the size of 
the dirham is reported to be on the basis of the thickness of the back of 
the joints on the hand according to the sound report, It is also reported 
with respect to weight where the larger dirham is a mithgal, therefore, it 
is impurity up to one mithgal. It is said, after combining these two esti- 
mates, that the first is for thin impurity, while the second is for thick 


When impurity affects 
them (clean). The reason i 
what is on the surface is eli 


peace}, ; 
however is not permi 


droppings and th 


“Applies to the polished parts. If a sword is engraved, it can be cleaned by washing 
alone. 

“Not necessarily due ty the sun. 

*'This is the crucial factor: colour and smell, 

“Water, that is, washing. 

» Zakat of the land, 

It is gharib with these words. It is recorded by Ibn Abi Shaybah. Al-Zayla’i, vol. 
211. ' 

“\Najasah is of two types: heavy or enhanced and light. Heavy, according to Abi 
Hanifah (God bless him), is one whose impurity has been laid down by the nass (text), 
like blood, and which is not a subject of conflict of texts. If another text opposes the 
impurity of a thing, the najasah is deemed light. 

* Between less and more. 
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impurity: The impurity of these things is treated as enhanced as. these 
were laid down by a definitive evidence.” : 


If the impurity is lighter, like the urine of an animal, whose meat 
is eaten, prayer is permitted with it unless it exceeds one-fourth of the 
dress. This is reported from Abi Hanifah (God bless him), because the 
estimation in this is based on excess that is widespread, A fourth is asso- 
ciated with the whole in certain ahkam (rules), It is also reported from 
him that it is the fourth of the lower dress in which prayer is permitted, 
like the wrapper/trousers (mt’zar). It is also said that it is the fourth of the 
part (of the dress) affected, like the tail and hem. According to Aba Yiasuf 
(God bless him) it is an area equal to the span of the hand by span of the 
hand, Such impurities are deemed lighter according to Abi Hanifah and 
Aba Yasuf (God bless them), due to the occurrence of a disagreement 
about their being impure or due to conflict of two texts or two principles 
upheld by both. 

If the dress is soiled by faeces of horses or cattle to an extent that 
is more than a dirham, prayer is not permitted in it, according to Abi 
Hanifah (God bless him) due to a text that is laid down about its impu- 
rity, and this is the report that “the Prophet (God bless him and grant him 
peace) threw away dung saying this is filth (rijs or riks).”” This report was 
not opposed by another report, which established its enhanced impurity, 
while light impurity is established through conflict (of texts). 

The two jurists maintained that prayer will be deemed valid unless 
the impurity spreads. The reason is that ijtihad is valid in this case. This 
is what establishes its lightness in their view. Further, the reason is that 
there is a necessity in this as the roads are full of it and this argument is 
effective as far as light impurity is concerned, as distinguished from the 
urine of a donkey,”* which is absorbed by the soil (on the road). We would 
say that necessity has operated once in the case of sandals with respect 
to light impurity so that they are purified by rubbing, thus, sufficient 
burden has been placed upon necessity.” There is no difference between 


ee 
“The basis is the absence of conflict of texts., The Author clarifies this at the end of 
the next issue, as well ay the end of the following paragraph. 
It is recorded by al-Dar’gutni in his Suntan, Al-Bukhari and others have declared it 
batil, Al-Zayla'i, vol. 1, 21, 
“This is in response to the assertion that the necessity in the case of the urine of a 
donkey is the same as that for its faeces, and you have held this impurity to be heavy. 
“Note the principle: necessity is estimated through its requirement. 
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consumed and other animals, Zufar (God bless 
them and agreed with Abu Hanifah (God 


bless him) in the case of animals whose meat is not BODBUILICH, while he 
«cee in the case of animals whose meat is con- 
agreed with the two jurie® I Sod bless him) that when h 
sumed. It is reported from Muhammad (God 5 ue 
Se a sxtent to which people were exposed to it, he 
entered Rayy and saw the exter =avalt nak prevent or T 
gave the verdict that even widespread excess wi not pr : ee he 
scholars constructed an analogy for the slush in Bukhara on t is. It is also 
reported that he retracted at this time his opinion about boots as well 

If the dress is soiled by the urine of a horse, it does not affect its 
purity, unless it is excessive, according to Aba Hanifah and Aba Yuasuf 
(God bless them), According to Muhammad (God bless him), it does 
not prevent prayer even if it is excessive. The reason Is that the urine of 
an animal whose meat is eaten is pure in his view, while it bears light 
impurity according to Aba Yasuf (God bless him). The meat of a horse 
ig consumable according to both.* As for Abi Hanifah (God bless him), 
the lightness of impurity is due to the conflict of reports on the issue.# 

If the dress is soiled by the droppings of birds whose meat is not con- 
sumed, to the extent that it is in excess of the size of a dirham, prayer is 
permitted in it, according to Abu Hanifah and Abu Yusuf (God bless 
them). Muhammad (God bless him) said that it is not permitted. It is 
said that the disagreement is about impurity, while it is also said that it is 
about the extent, which is the sound view. Muhammad (God bless him) 
says that impurity is deemed light due to necessity and there is no neces- 
sity due to the absence of such birds in human habitations, therefore, it is 
not to be deemed light. The two jurists argue that they send their drop- 
pings from the air and it is difficult to adopt preventive means against 
them, thus, the necessity is established. If the droppings fall in utensils, it 
is said that the utesnsils are rendered impure, but it is also said that they 
ar€ not as it is not possible to protect such utensils from the droppings. 

If it is soiled by the blood of fish or the saliva of a mule ora donkey, 
to an extent that is in excess of the size of a dirham, prayer is deemed 
valid in it. As for the blood of fish, it is not blood as verified, and is, 


animals whose meat is 
him) distinguished between 


ee ee 
"With respect to the well know: 
Purified by rubbing on soil, 
“But disapproved due to the high status of the 


A conflict of reports is the basi i 
en asis for dec! 
vortflict, the ampurity is heavy, = 


n narration about boots from him that they are not 


animal, as has preceded, 
ng impurity light. When there is no 
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ot impure. It is r ee 
ak pe ‘dered it to be cee mn re Sia (God bless him) 
that he consi pure when it is excessive and s reads all 
over, The saliva of a mule or donkey is overlooked because a = 
oe : a ere is a 
doubt about its impurity and doubt cannot render impure what is 

If urine is splashed/(sprayed) on to it to the extent of the eye of : se 
dle, then, this is of no consequence. The reason is that it is not possible 
to prevent this, 

He said: Impurity is of two kinds: visible and invisible. The purifica- 
tion of that which is visible is the removal of its substance. The reason is 
that the impurity has affected the subject-matter to the extent of its sub- 
stance, and is removed by the removal of this substance. Except that some 
of its effect may remain and this is difficult to remove. The reason is that 
hardship is to be repelled. This indicates that washing is not stipulated 
after the elimination of the substance, though there is a discussion about 
things that can be eliminated with a single washing. 

The purification of invisible impurity is through washing till the per- 
son washing is convinced that the object is purified. The reason is that 
repetition (of washing) is necessary to expel the impurity. The person can 
never be certain about such elimination, therefore, preponderant convic- 
tion is taken into account, as in the case of seeking the qiblah. The jurists 
limited washing to three, as conviction is attained through this. The out- 
ward cause has been made to stand in the place of actual cleansing to 
create ease. This is strengthened through the tradition about the person 
waking from his sleep.*4 Thereafter it is necessary to squeeze the mate- 
rial with each washing according to the Zahir al-Riwayah, because this is 
what causes the expulsion of impurity. 


71 Istinyja’ 


Istinja’ is a sannah,® because the Prophet (God bless him and grant him 
peace) practised it persistently.*° 

It is permitted with stones, or with what stands in its place, by rub- 
bing till the object is cleansed. The aim is cleansing, therefore, it is the 
aim that will be taken into account. 


eis which it is mentioned that he is to wash them thrice. 

(According to al-Shafi'l (God bless him) it is an obligation. 2 

“There are traditions on the issue and among them are those recorded by al-Bukhari 
and Muslim, Al-Zayla‘7, vol, 1, 210. 
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é ibed for it. Al-Shafi'l (God bless 
. There is no a Ee Bees the words of the Prophet (Gog 
him) said that t = res peace), “Perform istinja’, with three stones?'y 
bless him s ee of the Prophet (God bless him and grant him 
Sn ah wh uses stones for cleansing should use an odd num. 
peace), “Anyone w as does good, but if one does not, then, there js 
ber, One aS amber may be one, and the interpretation he has 
no harm. ° nai has related may be rejected on the face of it, because it 
eee performs istinja’ with a stone that has three sides, ang 
this is so by consensus (ijma’). ’ seis tutes 
. with water is preferable due to the words of the Exalted, “In 
it eee ae to be purified, and God loves ae wn make them- 
selves pure,” that were revealed about people who ollowed up cleansing 
by stones with washing with water. Thereafter, itis a recommended Prac- 
tice (adab) and it is said that it is a required practice (sunnah) in our 
times. Water is to be used (repeatedly) till the person is convinced the 
location stands purified, This is not to be limited with a number, unle 5 
a person is psychologically averse to it, then, in his case it is limited to 
three; and it is said up to seven times. 


If the impurity has spread beyond its outlet, purification is not valid 
unless it is with water, though in some manuscripts (of the books relied 
on)* the words are, “except with a liquid.” This establishes a difference in 
reports about the purification of the private parts with things other than 
water, as we have explained. The reason is that rubbing does not remove 
it, however, it is deemed sufficient for the location of istinja’, therefore, 
rubbing is not allowed beyond it. Thereafter, a limit on the number of 
times is taken into account for a liquid used for the area beyond the 
location of istinja’ according to Abi Hanifah and Abu Yusuf (God bless 
them), due to the consideration of this location ceasing to be effective. 
According to Muhammad (God bless him), this is done by including the 
location of the istinja’, as in the case of other locations. 


ee 
“It js recorded by al-Bayhaqi in his Sunan, and also by al-Dar’qutni. Al-Zayla‘i, vol. 
§, 214-15. 


*It is recorded by Abii Dawid and 
Qur'an 9:108 
* That is, manuscripts of Mukh tasar al-Qudiari, 


Ibn Majah. Al-Zayla‘i, vol. 1, 217. 
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prophet (God bless him and grant him Peace) proseri because the 
ever, a person does so, it is deemed valid due Eran this. 1 how. 
(of cleansing), The underlying reason for the ors ° attainment of the aim 
impurity, while for bones the reason j Sr Ption about dung ig 


st 
Iecista? 15 na 0s be petnenad ane a oe me for jinns, 
and extravagance, nor is it to be performed with the ee to waste 
the Prophet (God bless him and grant him seh Sur hand, because 
mance of istinja’ with the right hand, Orbade the perfor- 


gg SN , . - 
“The traditions on the issue are recorded by all the sound compilations, Al-Zayla'l, 
Vol. 1, 219, 
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Chapter 8 
Prayer Timings 


The first! timing® of the fajr (morning prayer): is the rising of the second 


dawn, which is whiteness that spreads horizontally in the horizon, while 


THe has given precedence to the fajr (morning) prayer for discussion. In a tradition, 
the zwhr prayer has been mentioned first as that is the first prayer during daylight. 

The word mawagit, plural of migat, has been translated as timings. The term mmigat 
means the determination of something in terms of time and place. Hence, the migat for 
hajl. 
the word salat literally means “prayer, supplication.” It is given precedence over 
all other obligations in Islamic law. It is, therefore, the first obligation to be discussed. 
Taharah (purification) was discussed before it, because taharah is the key to salat and 
its conditions. In its technical meaning, in the shari‘ah, it is a term used for the well 
known arkan (elements) and specified acts. Thus, in the shari‘ah, the literal meaning 
stands altered to apply to the arkan and specified acts. The arkan of salat are: giyam; 
the last sitting posture to the extent of tashahhud; gira’ah (recitation); rk‘ and sujid. 
As stated earlier a rukn is like a pillar without which a structure cannot stand; without 
its arkan, salar is not valid. The rule (hukm) for salat is the extinction of the obliga- 
lion through performance in this world. The cause (sabab) for its obligation are the 
specified timings, and its conditions are: taharah (purification); covering of the private 
Parts; facing the giblah; formulation of the niyyah (intention); time as a condition of 
performance; and the opening takbir. Salat is essentially of four types: fard (by way 
of definitive obligation); wajib (obligatory); sunnah (required as an emphatic sunnah); 
and nafl (supererogatory). Fard is of two types; fard ‘ayn (universal obligation) and 
fard kifayah (communal obligation). Salat that is fard as a universal obligation is also 
of ‘wo types: first the well known five prayers of the night and the day; and second, 
salat al-jumu‘ah or the Friday congregational prayer. When the word salat is mentioned 
oe qualification, it is the five well known daily prayers that come to mind. It is with 
eee Prayers that the Author opens the discussion of salar. The five daily prayers 
Our'a Mee as a definitive obligation. Such obligation is proved through the 
obli N, the Sunnah, ijma‘ (consensus) and rational proofs. A person who denies the 

gation of these five daily prayers is imputed with kufr (unbelief). There a number of 
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its last timing is till the sun’ has not risen. The basis is the tradition of 
Jibril (God’s peace and blessings be on him) When he led’ the Prophet 
(God bless him and grant him peace) in prayer. He led the Messenger Of 
God (God bless him and grant him peace) in the morning prayer? oy, the 
first day at the rising of the dawn. He led him on the second day when the 
whiteness had spread considerably and the sun was almost about ty rise. 
Thereafter, he (Jibril) said, at the end of the tradition, “What is between 
these two timings, is the time for you and your ummah.” The false dawn 
is not to be taken into account and this is the whiteness that rises verti. 
cally, but is followed by darkness," due to the words of the Prophet (God 
bless him and grant him peace), “Let not Bilal’s adhan (call for Prayer) 
or the oblong dawn deceive you, Dawn is that which is dispersed in the 
horizon,” that is, widespread. 

The first timing of zuhr is when the sun has declined, due to the 
prayer led by Jibril (God’s peace and blessings be on him) on the first 
day when the sun had declined." The last timing for it, according to Aba 
Hanifah (God bless him) is when the shadow of each thing is equal to 
twice its size excluding the fay’ (shadow) of decline. The two jurists said: 
when the shadow is equal to its size. This is a narration fron; Abu Hanifah 
(God bless him) as well. The shadow of decline is the shadow of things 


verses in the Qur'an that are taken as the primary evidence for the obligation as well as 
for the prescribed timings and the number of prayers. 

‘This is the use of the term "the whole sun” to mean its fractional part. 

‘An observation is made that angels are not subject to the obligation of ‘ibadat (wor- 
ship) in the sense that humans are, therefore, the prayer of Jibril was supererogatory 
(nafl), whereas the prayer of the Prophet (God bless him and grant him peace) follow- 
ing him was a definitive obligation (fard), and following by one praying fard behind 
another praying afl is null and void, One way this has been answered is that when God 
commanded Jibril to lead the prayer, the prayer became obligatory for him to this extent 
for two days (al-Lakhnawi). 

*The tradition of Jibril has been related from a number of Companions (God be 
pleased with them). It is recorded by Aba Dawid, al-Tirmidhi and others. Al-Zayla’, 
vol. 1, 221. 

"The fajr prayer is said to be the first prayer led by Jibril according to a report 
recorded by al-Dar'qutni from Ibn ‘Umar (God be pleased with him). 

“According to some it is not followed by darkness, rather it remains till the rise of 
the dawn, 

“It is recorded by Muslim, Aba 124wiid, al-Tirmidhi and al-Nasa’i, Al -Zayla'i, vol. 
227} al-‘Ayni, vol. 2, 14-15. 

“As in the tradition above. 
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at the time of decline. The two jurists maintain that the imamah of Jibril 
(God's peace and blessings on him) on the first day for the ‘asr prayer was 
at this time, while Aba Hanifah (God bless him) relies on the words af 
the Prophet (God bless him and grant him peace), “Make the zuhp prayer 
coal, because the intensity of the heat is from the blaze of hell.” The heat 
was intense in their land at such a time.” When the reports conflict’ the 


time will not be set aside on the basis of doubt.’ 


The first timing for the ‘asr (middle) prayer begins when the zuhr 
timing is over, according to both views,’ while its last timing is till the 
gun" has not set, due to the words of the Prophet (God bless him and 
grant him peace), “He who has caught one rak‘ah of ‘asr before the setting 
of the sun” has caught the ‘asr prayer.” 

The first timing for the maghrib (evening) prayer is when the sun 
sets and its last timing is till the shafaq (dusk—evening glow) has not 
disappeared. Al-Shafi'i (God bless him) said that it is up to the time in 


~ of is recorded by al-Bukhart in his Sahth, Al-Zayla’i, vol. 1, 228; al-‘Ayni, vol. 2, 19. 

"That is, when the shadow of a thing is equal to its size. 

UT hat is. the tradition of urdmah and this tradition, 

“The timing will not be set aside on the basis of doubt—tThis is a response to an 
implied problem: the tradition of making zuhr cool clashes with the tradition of imamah 
of fibril, because he led the ‘asr prayer on the first day when the shadow of a thing was 
equal to it, which indicates that the timing of zuhr was over, whereas the tradition indi- 
cates that the timing was not over. The Author's response is that when the traditions 
conflict, a timing, established by way of certainty cannot be given up on the basis of 
doubt, that is, as long as the timing was established with a certainty, See the note on 
precaution below as to the timing of ‘asr, 

“He means thereby “whenever the timing is over” depending on which view is fol- 
lowed, The Hanafi jurists have, however, determined that “precaution requires that zuhr 
be prayed prior to the shadow of a thing becoming equal to its size, and that ‘asr be 
prayed when (after) the shadow becomes equal to twice the size of a thing, so that both 
prayers are offered within their timings with a certainty. The timing of ‘asr be deemed 
tw begin from the time when the shadow is twice the size of a thing, excluding the fay’ of 
decline, and extending up to the setting of the sun.” Apparently, unlike the Author, they 
apply the rule: when traditions conflict, it is obligatory to follow what is less. Tt may 
be argued that AbG Hanifah’s view provides facility, and his rule appears to be; when 
Iraditions conflict, follow the facility provided. God knows best. 

Applying the whole to a part. 

There is a discussion about this timing too on the basis of another tradition about 
the timing extending up to the yellowness (turning pale/soft) of the sun. The view fol- 
lowed, however, is that given by the Author. 

"It ig tecorded by all the six imams of the sound compilations. Al-Zayla’i, vol. 1, 228. 
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which three rak‘ahs can be offered, because Jibril pGod S peace and bless 
: : . praver on both days at the same Lime.'Y We 
ings be on him) led the prayet ee eed aaa ae rely 
on the words of the Prophet (God bless him and grant hint Peace), The 
first timing for maghrily is when the aun sets, guise last timing js tif] 
the disappearance of the evening glow." What he has related was for the 
avoidance of the disapproval.” 

Thereafter, the shafaq is the whiteness on the horizon after the req. 
ness, according to Aba Hanifah (God bless him), and according to the 
twa jurists it is the redness itself; and this is also one narration from Aba 
Hanifah (God bless him). Al-Shaf'i also holds the same opinion due to 
the words of the Prophet (God bless him and grant him peace), “Shafaq 
is the redness.” Aba Hanifah (God bless him) relies on the words of the 
Prophet (God bless him and grant him peace), “The last time for maghrih 
is when the horizon becomes dark.”* What he has related is mawaiif at 
[bn ‘Umar (God be pleased with both), and is recorded by Malik (God 
bless him) in al-Muwatta’, There is a disagreement among the Compan- 
ions (God be pleased with them) on the issue. 

The first timing of the ‘isha’ is when the shafaq (dusk—evening 
glow) disappears, while the last timing for it is till the rise of the sec- 
ond dawn, due to the words of the Prophet (God bless him and grant 
him peace), “The last timing for ‘isha’ is till the time of the dawn.” This 
is proof against al-Shafi'i (God bless him) who fixes it at a time when a 
third of the night has passed.** 


"The tradition has preceded, in particular the tradition from Ibn ‘Abbas (God be 
pleased with both). Al-Zayla'y, vol. 1, 229. 

“Ibis gharib with these words. A tradition in the same meaning has been recorded by 
Muslim, and another by al-Tirmidhi. Al-Zayla‘i, vol. 1, 230. 

“That is, what he has related about the imédmah of Jibril is construed to mean the 
avoidance of the disapproved timing, because delaying maghrib till the last timing. is 
disapproved, 

st is recorded by al-Dar’quini, Al-Zayla’i, vol. 1, 232-33; al-‘Ayni, vol. 2, 27. 

___ itis gharib, It is recorded by Aba Dawad in his Suan. Al-Zayla‘s, vol. 1, 2345 al 
Ayni, vol, 2, 27. 
When thercis a disagreement among the Companions (Gad be pleased with them), 
ha Hot proper to seek support from a mawgif tradition. Ibn Nujaym says, however, thal 
ae on this issue is based upon the view of the Imam and not that of his disciples. 
5 Is 100 is gharib, however, al-Tahawi has supported it on the basis of a number of 
slndie - sea al-Athar. Al-Zayla‘i, vol, 1, 234; al-‘Ayni, vol. 2, 30- 
baehe om : > i (God bless him) relies on the tradition of the imamah of Jibril. In 
+ It will become an issue similar to one faced with respect to the last timug 


The first timing for the witr prayer is after ‘isha’, while its last time 
is till the dawn has not risen, due to the words of the Prophet (God bless 
him and grant him BES ce) about witr, “Offer it in the period between 
‘isha’ and the rising of the dawn.”? He (The Author—God be steed 
with him) said that this is the view according to the two disciples. Accord- 
ing to Abii Hanifah (God be pleased with him), its time is the same as 
that of ‘isha’, however, it is not given precedence over it to maintain the 
sequential order.” 


8.1 RECOMMENDATIONS ABOUT TIMINGS 


Isfar (appearance of whiteness) is recommended” for the fajr prayer,” 
due to the words of the Prophet (God bless him and grant him peace), 
“Delay fajr till whiteness for it fetches the maximum reward.” Al-Shafi't 
(God bless him) said that it is recommended to hasten each prayer."' The 
proof against him is what we have related and what we will relate.* 

He said; The recommendation” is for praying zuhr at a cooler time 
during summers and to pray it early in winters, on the basis of what we 


of zur, where the Author maintained that a timing established with certainty cannot 
be given up on the basis of doubt. There are, however, traditions to the effect that the 
Prophet (God bless him and grant him peace) offered isha’ in all three parts of the night. 

*It is recorded by Abu) Dawad, al-Tirmidhi and Ibn Majah. Al-Zayla‘i, vol. 1, 235; 
alAyni, vol. 2, 32. 

“The reason is that witr is practically a definitive obligation in the Lmam’s view (God 
bless him), and when a timing is assigned two prayers it becomes the timing for both. 
Itis a sunnah of isha’ according to the two jurists. Thus, if the worshipper intentionally 
offers witr prior to isha’, he is to repeat it by agreement of all, If he does it out of forget- 
fullness, he is not to repeat it according to the Imam, but he is to repeat it according to 
the two jurists. 

“Except for Muzdalifah during hajj. 

“The meaning in terms of figh is that delaying fajr till the last time is permitted 
without disapproval, whereas a small congregation is something that is not approved, 
and so also causing a hardship for the people. Taghilis (praying when it is dark) leads 
to one of two things: causing hardship by asking the people to come early or a lesser 
number in the morning congregation. 

“That is, bringing about the conditions of salat, like purification, wearing clothes 
and the adhdn, as soon as the time commences. Al-Tahawi (God bless him) said that the 
Worshipper is to commence with taghlis and end the prayer with isfar; he is to combine 
the two through a lengthy recitation, 

‘About zuhr being delayed till a cooler time, in the next rule. 

Whether it is prayed with the congregation or alone. 
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have related as well as the report of Anas (God be pleased with him). 


He said, “The Messenger of Gad (God bless him and grant him Peace) 


used to hasten zwhr in winters, but prayed it in a cooler time during supp. 


mers. 


The delaying of ‘asr® is recommended in winters as well as summers 
till such time that the sun has not changed (its bright white colour), as 
there is the opportunity of increase in sipererogatary prayers! due to 
their disapproval after it. What is considered for such change is the disk 
of the sun and that is when it turns into a state when the eyes do hot Fes} 
any strain by looking at it, This is the correct view” and delaying it til) 
this time” is disapproved (makriih). 

The hastening of maghrib is recommended,” because delaying it js 
disapproved (makrith) insofar as there is a similarity In it to the act of 
the Jews.° The Prophet (God bless him and grant him peace) said, “My 


~ Mit is recorded by al-Bukhari from Khalid ibn Dinar. Al-Zayla‘i, vol. 1, 244; al-‘Ayni, 
vol. 2, 41. 

5 Bet earlier, hastening of all prayers is upheld by Imam al-Shafi'i (God bless 
him). In the case of ‘asr, he relies upon a tradition from ‘A‘ishah (God be pleased with 
her) recorded by Imam Malik (God bless him) in his al-Mtovatta’, as well as on a tradi- 
tion from Anas ibn Malik (God be pleased with him) recorded by Muslim in his Sahih, 
The Hanafi jurists rely on a tradition they claim is from Ibn Mas‘iid (God be pleased 
with him) that the Prophet (God bless him and grant him peace) said, “Pray ‘asr when 
the sun is a clear white.” The tradition, in reality, is from Jabir (God be pleased with 
him) and is recorded by both al-Bukhari and Muslim. They construe the traditions 
mentioned by al-Shafi'i (God bless him) in a different way. 

“Before it, 

“This is stated to counter a view expressed by Sufyan al-Thawri and Ibrahim al- 
Nakha‘i about the change in the light falling on the walls, 

*That is, till the sun changes in colour. 

A rational argument advanced by the Hanafi jurists is that people are inclined to be 
occupied with food and relaxation after a day's work, therefore, hastening the prayer is 
better so that they attend the congregation. 

“An objection is raised here that the disapproval of delaying an act does not neces 
sarily imply that hastening it is recommended. As if he was expecting the objection, he 
added: Because it resembles the act of the Jews.” The Prophet (God bless him and grant 
him peace) is reported to have said that the maghrib prayer is to be offered prior to the 
appearance of the stars and the Muslims are not to act like the Jews, who prayed when 
the stars becamé visible, The tradition is recorded by al-Suydti in @l-/ami‘ al-Saghir, by 


d, -Diar’ 7 a dces ke ian : 4 
ee ; st by al Dar'qutni. A tradition giving a similar meaning is also recorded by 
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mah will continue to attain blessings as long as they hasten offering 
. evening prayer and delay the night prayer.” 
2 The delaying of ‘isha’ up to just before the third of the night (is ree- 

ended), due to the words of the Prophet (God bless him and grant 

ae ace), “If | were not apprehensive of creating a hardship for my 
sem Yh I would have delayed the ‘isha’ prayer to just the (end) of the first 
ae the night.”** The reason Is that this eliminates the proscribed gos- 
es ae follows early performance. It is said that in summers it should 
Ses teres early so that the congregation is not lessened.” Delaying it up 
‘; midnight is deemed mubah (permissible), because the evidence of dis- 
approval, which is the thinning of the congregation, has been opposed 
by the evidence of recommendation which is the effective elimination of 
gossip after it, therefore permissibility is established, Delaying it till the 
second half is considered disapproved (makrih) as that leads to the thin- 
ning of the congregation, while gossiping ends before that. ~ 

it is recommended in the case of the witr prayer, for one who is in 
the habit of offering it late, to delay it till the later part of the night. If 
he is not confident about waking up, he should offer it before sleeping, 
This is based on the words of the Prophet (God bless him and grant him 
peace), “One who is afraid that he will not be up late in the night should 
offer it in the first part, but one who desires to wake up in the later part 
of the night should offer witr at the end of it.’ . 

If it is a cloudy day, then, it is recommended to delay fajr, zuhr and 
maghrib, while ‘asr’ and ‘isha’ should be offered early. The reason is 
that in delaying ‘isha’ there is the likelihood of reducing the congrega- 
tion in view of rain, while in the case of ‘asr there is a suspicion of falling 
into the disapproved period.” There is no such suspicion in the case of 
fajr as this is an extended period. It is reported from Abu Hanifah (God 


“It is gharib, however, a tradition is recorded by Abi Dawid in his Sunan, which 
gives the same meaning, Al-Zayla‘i, vol. 1, 246; al-‘Ayni, vol. 2, 45. A 

“It is recorded by al-Tirmidhi and Ibn Majah from Aba Hurayrah (God be please 
with him). Al-Zayla‘, vol. 1, 247; al-‘Ayni, vol. 2, 46. 

Nights are short in summers, therefore, there is little chance of gossip. 

“The two evidences are equivalent, therefore, permissibility remains. 

“It is recorded by Muslim. Al-Zayla‘i, vol. 1, 249; al-“Ayni, vol, 2, 51. te 

*On a cloudy day, the prayer whose name begins with an ‘ayn are to be offered early, 
while the others are to be offered with a delay. 

“When the light of the sun alters. 
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bless him), that he held that delay in all prayers 1s recommended aS a pre- 
caution.** Do you not see that performance 1s permitted after the (first) 


timing and not before it. 


bligations in the tinting of atte, due to an excuse — 
The Author refers to this briefly in the Book of Hay). We feel eee have discussed 
it here. Accordingly, this note is being added, Fora cloudy: day, net ae Hanifah (God 
bless him) offers the principle stated by the Author that delaying all the Prayers is rec. 
ommended.” The reasoning underlying this principle is that slay will vacillate between 
two possibilities: timely performance oF qada’. Early performance will vacillate between 
timely performance and invalid performance in the timing of the prior prayer, Today, 
we follow our watches and clocks (even in remote villages where life ae still Primitive), 
The reasoning, however, leads to the conclusion that offering one fa rd in the timing of 
another is not valid, unless it is by way of qada’, The Hanafi jurists, ther vlore, formulate 
the rule: It is not permitted to combine two fard obligations of Prayer in the timing of 
one, except at ‘Arafah and Muzdalifah where zu/tr and ‘asr are combined at the time 
of 2uhr at ‘Arafah, while maghrib and ‘isha’ are combined at the time of ‘isha’ at Muz- 
dalifah. This is not permitted at any other occasion due to the excuse of journey, rain 
or the like, Al-Shafi't (God bless him) said that zuhr and ‘asr can be combined and so 
can maghrib and ‘isha’ on the basis of reports from Ibn ‘Abbas and Ibn “Umar (God be 
pleased with them) about such combination at ‘Arafah and Muzdalifah. He argues that 
this may be done so that travel is not curtailed or in rain the congregation is not smaller, 
hecause people who return to their houses may not be able to return to the mosque 
due to rain. Thus, combining the prayers is permitted duc to these excuses. The Hanafi 
jurists (God bless them) argue that delaying prayer till another timing is one the grave 
offences (kaba'ir). They rely on a report from [bn ‘Abbas (God be pleased with both) 
that the Prophet (God bless him and grant him peace) said, “A person who combines 
two prayers in the timing of one has brought about a type of the kaba’ir (grave sins).” 
This tradition has been recorded by al-Tirmidhi, who says that in the chain is a narrator 
whom Ahmad has considered da‘if. The tradition has also been recorded by al-Hakim, 
and he maintains that the narratar is not da‘if, The tradition, however, is supported 
by a sound, though mawgif, report from ‘Umar ibn al-Khattab (God be pleased with 
him). This report is recorded by ‘Abd al-Razzaq. The issue, however, revolves around the 
usiil preferred by the two schools, The Hanafis maintain that the timings of the prayers 
have been established through definitive evidences from the Qur'an and the mutawatir 
reports as well as ijmda‘. Consequently, these timings cannot be altered on the basis of 
legal reasoning or due to a khabar wahid, which cannot restrict definitive evidences. 
Further, the legal reasoning provided by al-Shafi'i (God bless him) is not valid. The rea- 
son is that journey and rain have no force whatsoever in permitting loss of a prayer 
in its prescribed timing, The combining of the prayers at ‘Arafah and Muzdalifah was 
not based on rationally acceptable arguments. They have been established as ritual pre- 
scriptions due ta the evidence of ijma' (consensus). It was done by the Prophet (God 
bless him and grant him peace) as established through mutawatir reports, which could 
restrict the legal meanings in the definitive evidences. In addition to this, the tradition 
he (al-Shafi') has quoted is gharib as it goes against a well known and established prac- 
lice, and such a report cannot be accepted by us as proof. Thereafter, the report has 


“Combining two fard (definitive) 0 
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8.2. TIMINGS IN WHICH PRayerR 1s Disapprovep 


Prayer is not permitted” at the time of sunrise nor when it ascends to 
its highest point nor at the time of sunset, due to the tradition of ‘Uqbah 
ibn ‘Amir (God be pleased with him) who said, “The Messenger of God 
(God bless him and grant him peace) forbade us from praying at three 
timings, and from burying our dead, at these times: at the time of the 
rising of the sun until it has risen, at the time of its decline until it has 
declined, and when it is about to set and has finally set." The meaning 
of “burying the dead” is offering of the funeral prayer, because burial is 
not disapproved. The tradition in its absolute meaning is a proof against 
al-Shafit (God bless him) for excluding obligatory prayers* and (nawafil 
at) Makkah. It is also a proof against Aba Yasuf (God bless him) in per- 
mitting™ supererogatory prayers on jumu‘ah at the time of decline. 

It is not permitted to offer funeral prayers at these timings, due to 
what we have related, nor prostrations of recitations, because they are 
similar to prayer, except the ‘asr of the day at the time of sunset, because 


various interpretations. One such construction is that the combination was undertaken 
by bringing the performance close to each other and not by crossing over to the other 
timing, that is, by delaying one prayer till its last timing and offering the next in its first 
timing. Reports to this effect have been recorded by Imam Malik (God bless him) as 
well as by Aba Dawid and others. God knows best. 

The three timings are those when a change is taking place with respect to the sun. 
Out of the three timings, a severe warning is issued with respect to the ‘asr prayer in a 
tradition recorded by Imam Malik (God bless him) in which the time close to the sunset 
has been described as one where “the sun is between the two horns of Satan.” Offering 
the ‘asr prayer at this time is disapproved. If it is offered, however, the obligation is dis- 
charged despite the disapproval. This is not the case at sunrise or the time of decline; the 
prayer is not valid in these timings. Al-Shafi't (God bless him) maintains that the prayer 
is not nullified, because the proscription pertains to the nawafil and not the fara’id on 
the basis of the evidence that ‘asr prayed at such a time is valid due to consensus (ijma'). 
The Hanafis maintain that the proscription is general in form and meaning as well, and 
it does not convey such a qualified meaning. 

“It is recorded by all the sound compilations, except al-Bukhari. Al-Zayla'i, vol. 1, 
249-50; al-‘Ayni, vol. 2, 55. 

Due to the tradition that says: One who went to sleep or forgot his prayer is to offer 
(when he remembers it for that is its timing. It is recorded by Abu Dawid, al-Nasa’t 
and Ibn Majah as well as others. 

"He said this on the basis of a da‘if tradition recorded by al-Shafi'i (God bless him) 
as well as by al-Bayhaqi. He maintained that the people face the need of greeting the 
mosque at the time of decline on Friday. 
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the cause of the obligation is that component of time that exists. If jt jg 


linked to the whole, performance becomes valid =A aa . : linked to 

: pi t, the person praying at the last time will be doing so by 
the past aor ‘eformance (qada’). If this is so (that is, the cause bein 
way of delaye a then, he has performed the prayer according 
the last Tec antog diate from other prayers for their obligation 
ae peed as 4 whole and cannot be performed in overlapping 
parts.”* a = 

He (God be pleased with him) said: The etn $ negation, men- 

tioned with respect to the funeral prayer a ; brestration of recita. 
tion, is disapproval. Thus, if they are offered m mess shone a Verse 
of prostration is recited in such timings and an pe a at 2 a pros- 
tration, it is deemed valid, The reason ts that i zee peer ~ formed is 
overlapping (split) timings as they have Recon ey ee the 
obligation commences with the arrival for funeral and recitation, 


It is deemed disapproved to offer supererogatory prayers after fajr, 
until the sun has risen as well as after the (performance of) ‘asr till the 
sun has set, on the basis of the report that the Prophet (God bless him 
and grant him peace) proscribed this.” 


There is no harm if in these two timings” the prayers lost, prostra- 
tions of recitation or funeral prayers are offered. The reason is that the 
disapproval was on account of the definitive obligations so that the time 
would be spent on them and not due to a cause in the time itself, Thus, 
this disapproval does not arise in the case of (lost) definitive obligations 
and for what is obligatory for itself like the prostration of recitation. It 
does arise in the case of a person under a vow of consecration, because 
the creation of its obligation is linked to his own volition; as it does in the 
case of two rak‘ahs of circumambulation and for what he started, but then 
rendered void, The reason is that the creation of the obligation is due to 


See the tradition about catching the first rak‘ah of asr at the last moment before 
Maghrib, to understand what he is saying. 

“That is, they start earlier and are then performed at the disapproved time. 

*Itis recorded by all the six sound compilations with different chains, Al-Zayla‘, vol: 
1,252; al-'Ayni, vol. 2, 66. 


“That is, after the performance of fajr prior to the rising of the sun and after the 
performance of ‘asr prior to the setting of the sun. 
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something other than him. This is the ending of the circumambulation 
and the protection of the worship from being lost.” 

It is disapproved to offer supererogatory prayers after the rising of 
the sun beyond the two rak‘ahs of fajr. The reason is that the Messenger 
of God (God bless him and grant him peace) did not pray more than 
these two despite his eagerness for prayer, 

Supererogatory prayers are not to be offered after sunset prior to the 
offering of the obligatory prayers, because these will lead ta delay in the 
maghrib prayer. 

Supererogatory prayers are not to be offered when the imam has 
risen for the khutbah (sermon) until he has completed his sermon, 


because this leads to occupation with other matters to the neglect of the 
sermon. 





"An exercise for the would-be jurist—Those who wish to develop their skills as jurists 
and their legal reasoning may try answering the following question(s); (The first two 
apply to fard and the rest to nawafil): (a) Which obligatory prayer (fard) offered in these 
timings is valid? (b) Which obligatory prayer offered in these timings is not valid? (c) 
Are the nawafil oftered in these timings valid though disapproved? (d) If a nafl prayer 
started in such a timing is rendered invalid, will it give rise to qada? (e) What is the rule 
for the timing when the sun is about to set, but has not, when the ‘asr prayer has not 
been offered? (f) What is the rule in this case when the ‘asr prayer has been offered, but 
time is still left for sunset? (g) What is the rule for similar situations for the fajr prayer? 
(h) What about the time when the sun has set, but maghrib has not been offered as yet? 
(i) What is the rule with respect to these timings when the cause for the obligation has 
been brought about by the worshipper himself? (j) Do all these timings come to twelve? 
If so, how many of these are due to time itself? (k) And finally, separate the rules for 
different schools of law, 


“Agreed upon by al-Bukhari and Muslim. Al-Zayla'l, vol. 1, 255; al—“Ayni, vol. 2, 71. 


Chapter 9 


Adhan (Call to Prayer) 


Adhan' (call to prayer) is a required practice (suttnah)* for the five 
prayers’ as well as jumu‘ah* and not for other prayers® besides them,° 
due to mutawalir transmissions about this.’ 


‘In its literal sense, the word means /‘lam (notification). In its technical meaning it 
is notification in a specific manner at specified times. The term is also applied to mean 
particular words, and the syntactical order of these words is a sunnah. Accordingly, if 
the order is changed, it is preferable to repeat the adhan. 

“It is a sunnah according to most jurists. Some of our fugaha’ maintain that it is 
wajib (obligatory), based on the words of Imam Muhammad (God bless him) that if 
the residents of a land agree to give it up we would fight them. Such fighting, however, 
would be binding due to their negligence and the giving up of their din, just like the 
giving up of zakat, 

*For men, 

‘He has mentioned jumu‘ah to take care of the conception that perhaps adhan for 
it is like the prayers of the two ‘ids, as all these are related to the rules pertaining to the 
imém as well as the comprehensive city (misr jami'), otherwise this prayer is included in 
the five prayers, 

Like witr, the ‘id prayers, tarawih, the eclipse prayer, istisqa’, funeral prayers and 
other prayers. 

*There are well known traditions recorded by Muslim on the issue. Al-Zayla’l, vol. 1, 
257. 

’That is, its mutawatir transmission right from the time of the Prophet (God bless 
him and grant him peace). Al-‘Ayni, vol. 2, 78. 
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The description of adhan is well known,” and is in accordance With 
the adlian of the Angel who descended from the sky.” 

And there is no tarji” in it,” and that is the taking back of his tone 
and then raising his voice for the two shahadahis after having Pronounced 
them softly. Al-Shaf'i (God bless him) said that there is tarji' in it dye 
to the tradition of Aba Mahdharah (God be pleased with him) that the 
Prophet (God bless him and grant him peace) ordered him to observe 
tarji!? Our argument is that tarjt’ is not mentioned in the well known 
traditions. What he has related was merely to instruct and he thought jt 
was an order to observe tarjr. 





"The urigit of the adhan is attributed to different causes, however, the jurists see no 
clash between them, One report attributes it to the night of ascension (sra’) and the 
Angel's adlian, Another report says that ‘Abd Allah ibn Zayd and ‘Umar [bn al-Khattab 
(God be pleased with them) both saw it in their dreams. Another view is that it is based 
upon the adhan of Abraham (God bless him and grant him peace): "And make the call 
fathan) of the Pilgrimage among men: they will come to you on foot and (mounted) 
on every camel, lean on account of journeys through deep and distant mountain high- 
ways.” [Qur'an 22:27] Abd Bakr al-Jassig maintains in his AliKan: al-Qur'an that isrq’ 
was al Mecca, whereas the adhan commenced at Madinah. The cause (sabab) of ahdan, 
as distinguished from its origin, is the time of prayer. 

“It is recorded by Abii Dawid. In this tradition, the adhan is described with fifteen 
statements and then the iqamah is clabarated with two additional statements, Al-Zayla‘i, 
vol, 1, 259; al-'Ayni, vol. 2, 79. 

“Dual pronouncement of the shahadah in a lower tone followed by its dual pro- 
houncement in a louder voice, 

"The adhan in our view consists of fifteen statements: Takbir at the beginning (four 
statements), the two shahddahs (four statements), call for salah and falah (four state- 
ments), takbir at the end (two statements), and conclusion with kalimat ikhlas (single 
statement). Al-Shafi'i (God bless him) maintains, in one narration, the form of tarji 
mentioned by the Author. In another narration he says that the adlian consists of sev- 
enteen statements, and he adds two additional statements for the tarji’, In yet another 
narration trom him, adhan consists of nineteen statements. Imam Malik (God bless 
ins ee theian, but ne converts the four initial statements to two. All these views 

* based upon traditions recorded in the sound compilations. Foy a good analysis, see 
al-‘Ayni, val, 2, 79-80. 


Ife te : 
avon ; Set Muslim and the four compilers of the Sunan. Al-Zayla’i, vol. 1, 263 
WAL Papa pon : 
Seu Pee ae on has stated in Sharh al-Athar that it is probable that 
wy the Prophet (God Ke ce with him) did hot raise his voice enough, as much 
repetition ina bsaid ess him and grant him peace) wanted, so he asked him for a 
with him) had ate Ba Others have argued that Abi Madhurah (God be pleased 
was instructing hi 7 0 slam and the Prophet (God bless him and grant him peace) 
6 him, There is no farfi ina report from him recorded by al-Tabarani. 
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In the adhan for the morning prayer he is to add twice, after the 
word fala, the words as-salatu khayrummina 'n-nawm (prayer is better 
Tn wees The reason is that Bilal (God be pleased with him), when he 
fund the Prophet (God bless him and grant him peace) sleeping, said 
twice, “Prayer is better than sleep. The Prophet (God bless him and grant 
eace) said, “How good this is, O Bilal." Incorporate it into your 
adhan’” It became specific for the adhan of the fajr prayer, because it is 
the time of sleep and being unaware, 

Igamah (call for commencement of prayer) is similar to adhan, 
except that in it, after the word falah, the words qad gamati ’s-salat 
are pronounced twice. This is what the Angel descending from the sky 
did, and this is well known. Thereafter, it is proof against al-Shafi' 
(God bless him) when he maintains that iqamal: is to be pronounced 
with single pronouncements, except the words qad qamati ’s-salat that 
are pronounced twice, 

He (the wu’adhdhin) is not to hasten" the recitation of adhan and is 
to adopt rapid recitation for the iqamah, duc to the words of the Prophet 
(God bless him and grant him peace) to Bill, “When you recite the 
adhan, do it ina relaxed manner,” but when you pronounce the tqamah, 
do it rapidly.”*” This is an elaboration of (the underlying) recommenda- 
tion, 

He is to face the qiblah while making the calls. The basis is that the 
Angel descending from the sky made the call for prayer while facing the 
giblah! Ihe does not face the qiblah, itis still valid due to the attainment 


him Pp 








“The jurists conclude fram this that it is mustahabb (recommended). 

“His recorded by Ibn Majah, Ahmad, al-Bayhaqi and others. Al-Zayla‘, vol. 1, 264— 
65; al-‘Ayni, vol, 2, 82-83, 

It is recorded by Abu Dawad. In Aba Dawéid’s report from Mu'adh ibn Jabal (God 
be pleased with him), ‘Abd Allah ibn Zayd (God be pleased with him) describes the 
ivamah pronounced by the Angel. Al-Zayla'i, vol, 1, 266; al-‘Ayni, vol. 2, 83, 

Imam al-Shali'i (God bless him) relics on a report from Anas (God be pleased with 
him), The Hanafis maintain that the report they rely upon is mash'hiir and cannot be 
overturned with the report ofa single person. 

“This is based upon the required practices of adhan. Some of these pertain ta the 
adhan itself, while others refer to the qualifications of the mucadhidhin, ; 

"For adhan, a space of a few moments is to be given between the statements of the 
adhan. This is nat to be done for the iqamah. 

ce is recorded by al-Tirmidhi, Al-Zayla'i, vol. 1, 275; al-"Ayni, vol, 2, 89. 

; This tradition has preceded as recorded by Abi Dawid. Al-Zayla’i, vol. 1. 2745 al- 
Ayni, vol, 2, 90, 
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of the ubjective, however, 1 is deemed disapproved Onakrith) due ty the 


opposition of the siinmnalt, tolat 3-aatal 
On pronouncing the word salah (hayya ala s-salah) and the worg 


fala (Iayya ‘ala ‘I-falih), he is to turn his face to the right and then to 
the left, because these words are addressed to the people, therefore, they 
are pronounced while facing then. ; 

If he turns (in a circular fashion) on his pedestal,” it is valid, He 
means thereby that (he may do so) if he is not able to turn his face to the 
right and 10 the left while keeping his feet planted in their place, ag is the 
sunnah! something that may occur when the pedestal is spacious." [fhe 
does so without need, itis nat permitted. 

It is preferred for the mu’adhdhin to insert his fingers in his ears, 
This is what the Prophet (God bless him and grant him peace) ordered 
Bilal (God be pleased with him) to do,” and also because it is the best 
method of making the call. If he does not do so, it is (still) deemed 
proper (hasan), because il is not a primary sunnah (opposition to which 
amounts to innovation),** 

Tathwib” for the fajr prayer, that ts, hayya ‘ala ’s-salah, hayya ‘ala 
'L-falah, pronounced twice between adhan and iqamah is deemed good, 
because it is the time of sleep and heedlessness, It is disapproved for the 
remaining prayers.” The meaning (of tathwib) is to return to the notifi- 
cation after having notified (the time for prayer), and it is in accordance 





“The jurists maintain that it is recommended to pronounce the adhan from a raised 
aed In Support, they mention reports about the places close to the mosque of the 
rophet (God bless him and grant him peace) from where Bilal (God be pleased with 
him) used to make the call for prayer. 
: *This refers to a tradition agreed upon by al-Bukhari and Muslim. Al-Zayla‘i, vol. 1, 
7%. 
a is stated in al-Wigayah that this refers to a situation where keeping his feet planted 
= ree may not result in proper “notification.” 
ees by Ibn Majah in his Sunan. Al-Zayla'i, vol. 1, 278; al-‘Ayni, vol. 2, 92- 
’ ati : : e wae ‘ 5 i 
(God Woletantohi bie was not mentioned in the tradition of ‘Abd Allah ibn Zayd 
The |i 5 ey 
benefit Mae tathwib is return. The word thawab is related to it as the 
tid gai, rs to him. Here it means returning to the notification again 
“For the remaini Hs 
emaining prayers it is considered an innovation. The Companions (God 


be pleased with the: 
: ™m) ari 
do this, calling it Sra eas ta have looked down upon those who attempted 10 
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with what they practised, This tathwib was initiated by the jurists af Kuta 
afier the period of the Companions (God be pleased with them) due to 

changing behaviour of the people, They made it specific to the fajr 
prayer” as we have mentioned, while the later jurists preferred it for all 
prayers” due to the emergence of laziness with respect to religious mat- 
ters, Abu Yusut (God bless him) said that he did not see any harm jn the 
mu'adidhin saying to the amir (ruler) in all such blessings, "Peace on you, 
© amir, the mercy of God and His blessings, hayya ‘ald ’s-salah, hayya ‘ala 
‘L-falah, may God have mercy on you.” Muhammad (God bless him) dis- 
regarded this as the people are all equal in social matters. Ab Yusuf (God 
bless him) made itexclusive for the rulers due to their preoccupation with 
affairs of the Muslims so that they may not lose the congregation. The 
same applies to the qadi and the mufti.” 

He is to sit down (for a period) between adhan and iqamah, except in 
the case of the maghrib prayer. This is the view according to Abii Hanifah 
(God bless him). The two disciples said that he is to sit for the maghrib 
prayer as well, for a brief moment, because it is necessary to separate 
the two and linking both is disapproved. This separation does not occur 
through silence due to the presence of such silence between the words of 
adhan. Thus, he is to separate the two by sitting as is done for two con- 
secutive khutbahs (sermons). Abt Hanifah (God bless him) argues that 
delay is disapproved (makruh), thus, it is sufficient to make the minimum 
separation to avoid delay. In our issue the place is different and so is the 
voice, therefore, a separation takes place due to silence, and this is not the 
case in a khutbah. Al-Shafiii (God bless him) said that he is to imple- 
ment the separation through two rak‘ahs keeping in view the practice 
for the remaining prayers. The distinction has been mentioned by us.” 
Ya‘qab, (Aba Yasuf) said: “I saw Aba Hanifah, (God bless him) making 
the call for the maghrib prayer and pronouncing the iqamah, and not 
sitting between the adhan and the iqamah.” This conveys what we have 


the 


eS 

There are two da‘f traditions on this. One is recorded by al-Tirmidhi and the other 
by Ibn Majah. AJ-Zayla‘i, vol. 1, 279. 

Without specifying the words to be used for it, 

“And, anyone employed in public service. 

“The person and place are the same, therefore, 
Khutbah is not valid. 

When he said that delay in it is disapproved. 


analogy constructed upon the 
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said.4 It is recommended that the muadhdhin be knowledgeable about 
the sunnah due to the words of the Prophet (God bless him and grant 
him peace), “The best of you should make the call for prayer,”35 


For prayers lost, he is to pronounce the adhan and then the iqamah.* 
The basis is that the Prophet (God bless him and grant him peace) offered 
fajr as qad@’ (delayed substitute performance)” after the night of ta‘rs 
(dismounting by the traveller late at night) with adhan and iqamah and 
this is proof against al-Shafi'i (God bless him) who considers iqamah to 
be sufficient. 


If he has lost a number of prayers, he is to pronounce the adhan 
for the first and make the iqamah, on the basis of what we have related, 
He has a choice with respect to the rest. He may pronounce the adhan 
and the iqamah if he likes, so that the qada’ may conform fully to the 
ada’ (timely performance), and if he likes he may restrict himself to the 
igamah, because adhan is for the presence of the people and they are 
present. He (the Author—God be pleased with him) said: It is narrated 
from Muhammad (God bless him), that he is to make the iqamah for the 
remaining prayers and is not to make the adhan. The jurists said that itis 
possible that this is the view of all of the jurists. 


It is necessary that he make the call to prayer (adhan) and the 
call for commencement (iqamah) in a state of purification, but if he 
does so without minor ablution (wudi’), it is still valid,*? because it is 
dhikr (remembrance) and not a prayer, thus, wudii’ in this case is rec- 
ommended as it is in the case of recitation. It is deemed disapproved 
(makruh)* to make the igamah without wuda’ insofar as a separation 
(is created) between igamah and salat (by the performance of wudi')." 


a 
“That is, he is not to sit down between the two for maghrib, 
“It is recorded by Abt Dawud and Ibn Majah, Al-Zayla‘i, vol. 1, 279; al-‘Ayni, vol. 2, 
105. 


Mh ae te es : . 
That is, it is reconimended for lost prayers whether they are offered in a congrega- 
tion ur alone. 


“It is recorded by Aba Dawid and Jbn Majah. Al-Zayla’l, vol. 1, 281; al-‘Ayni, vol. 2, 
105, 


re ee 
*' That is, it is required by way of recommendation as is to be concluded from the rest 
Of (he statement. 


“That is, it is valid without an accompanying disapproval, 
0 Fs oe beg 3 alt 7 ; 
‘ In this Case, itis valid, but with an accompanying disapproval. 
Assuming that the person making the iqamah has to pray with the congregation. 





-Hidayah 
poorttzeaaten _Ab Hye _ 


narrated that even iqgamah (without wud’) is not consid- 
das it is one of the two adhans. It is also narrated that 
even adhan ( without wud ") is Se enone : ns a 
call fora state (of purification) that he has hims i ok 
-. deemed disapproved that he make the call for prayer (adhan) 

: he is in a state of major impurity (janabah), by unanimous agree- 
dees The interpretation of the distinction® in one narration® is that the 
ace ‘s similar to prayer, therefore, purification from a state of enhanced 
a ie urity is stipulated and so also for hadath, just as purification 
as both is necessary for the validity of salat, but in another narration, 
ich is the narration of the Zahir al-Riwayah there is no a 
for the lighter of the two, acting upon the similarity between cae 
recitation where recitation is allowed without wudit » but not wit as 
bathing.4 (Imam Muhammad says) in al-Jamt al-Saghir: If he has made 
the call for prayer and that for commencement without wuda’, he is not 
to repeat them, but in the case of the junub 1 would prefer that he repeat 
them. If, however, he does not repeat them, it (salat) is valid. In the first 
case, it is due to the lightness of the ritual impurity. As for the second, 
in repetition due to major ritual impurity there are two narrations. The 
more plausible of these is that he should repeat the adhan and not the 
igamah, because the repetition of the adhan is lawful but not the iqamah, 
His statement that “if he does not repeat them, it is valid” means the the 
prayer is valid, as it is valid without adhan and tqamah. 

He said: Likewise, the woman makes the call to prayer, meaning 
thereby that it is recommended that the adhan be repeated in accordance 
with the sunnah. 

The call for a prayer is not to be made before the commencement of 
its time and it is to be repeated within the time. The reason is that adhan 
is meant for notification, and doing so before time leads to confusion. 


It is howevels 
ered disapprove 


a 
“Between purification from hadath, requiring wudii’, not being disapproved and 
Purification from Janabah, requiring bathing, being disapproved. ' 
_'From Aba Hanifah (God bless him) maintaining that both types of impurities are 
disapproved for adhan, . 
a have taken the liberty of altering al-Marghinani’s text somewhat to nr o 
eae The commentators of al-Hidayah are unable to provide and explanation “ : 
prec 3 ‘ext. appears that some text has been omitted by accident, A reading of the tex 
w I; ng the problem area and the one that follows it shows that the learned Author is 
SN Oware of the issues and views. We have merely filled up the gaps. God knows best. 
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Aba Yusuf (God bless him) said, and this is also the opinion of aj. 
Shahi (God bless him), that it is permitted for the fajr prayer in the 
second half of the night, and this is due to inherited transmission from 
the people of the two Harams. The proof against all is the statement of 
the Prophet (God bless him and grant him peace) to Bilal, “Do not make 
the call for prayer until the rise of the dawn has become clear to you (like 
this).” and he spread his hands horizontally.” 

The person on a journey is to make the call for prayer (adhan) and 
for its commencement (iqa@mah), due to the saying of the Prophet (God 
bless him and grant him peace) to the two sons of Aba Malikah (God be 
pleased with them), “When you travel, both of you should make the call 
for prayer and both the call for commencement.” 

If both are given up together, it is considered makriih (disapproved), 
but if igamah is deemed sufficient, it is valid, because adhan is for ensur- 
ing the attendance of people who are absent, whereas the travelling com- 
panions are present, [qamah, however, is for announcing the commence- 
ment, and this they need. 

If he prays in his house in the city, he is to pray with the adhan and 
the igamah, so that the performance of the prayer is in the form of a 
congregation; but if he gives this up, it is valid, due to the saying of Ibn 
Mas‘id (God be pleased with him), “The adhan of the locality is sufficient 
for us.” 


a 
“This rule has special relevance where people begin fasting with the adhan, In such 
a case, making the call before time during Ramadan is likely to lead to confusion, as the 
Author states, ~ 
hres Sean 
“'Itis recorded by Abii Dawid, Al-Zayla'i, vol. 1, 283; al-'Ayni, vol. 2, 113. 


"ltis recorded by all the six Ima ilati 4, vol, 1, 29% 
alas yale. re. imams of the sound compilations. Al-Zayla't, vol 


Chapter 10 


The Conditions that Precede Prayer 


It is obligatory for the person praying to give precedence to purification 
from ritual and actual physical impurities in the manner we indicated 
in what has preceded,’ God, the Exalted, has said, “And thy garments 
keep free from stain!”* and he said, “If you are in a state of ceremonial 
impurity, bathe your whole body.”’ And he is to cover his private parts, 
due to the words of the Exalted, “Wear your beautiful apparel at every 
time.and place of prayer,”* that is, what will cover your private parts at the 
time of each prayer. The Prophet (God bless him and grant him peace) 
has said, “There is no prayer for a woman who has started menstruating, 
except through a covering,” that is, a woman who has attained puberty.” 

The ‘awrah (private parts) of a man extends from what is below the 
navel up to his knees, due to the words of the Prophet (God bless him 
and grant him peace), “The ‘awrah of a man is between his navel and his 
knees.”? It is also reported in the words, “What is below the navel up to 
what is below the knees.”® This reveals that the navel is not included in the 


'In the Book of Taharah, especially the chapter on cleansing of impurities, 
*Qur'an 74:4 
Qur'an 5:6 
‘Qur'an 7:31. The word “mosque” in the verse is interpreted to mean salat, as the 
Author states, 
el pte Recaind ed by the compilers of the Sunan, except al-Nasa’i. The tradition is 
: from ‘A’ishah (God be pleased with her). Al-Zayla‘i, vol. 1, 295; al-‘Ayni, vol. 
6 . eae 
ec That is, considering the basis of buliigh (puberty) or menstruation as buliagh itself, 
as 4 menstruating woman cannot pray with or without a covering. 
al: Mi 's recorded by al-Dar’qutni in his Sunan. It is also recorded by Ahmad in his 
rer Al-Zayla'i, vol. 1, 296; al-'Ayni, vol. 2, 121. 
18 tradition is also recorded by al-Dar’quini. Al-Zayla‘i, vol. 1, 298. 


10] 


private parts, as against what is maintained by al-Sha T (God bless him), 
and the knees are included in the private parts, which is again opposed 
to his opinion. The word ila (up to) is to be interpreted as the word ma‘ 
(including), acting on the meaning of the word hatta (until, uptil) of 
by acting upon the words of the Prophet (God bless him and grant him 
peace), “The knees are included in the private parts.” 

The entire body of a freewoman is the ‘awrah, except for her face 
and the palms of her two hands, due to the words of the Prophet (God 
bless him and grant him peace), “A woman is a concealed ‘awrah.” The 
exemption of the areas (parts) is due to the necessity of uncovering them, 
He (God be pleased with him) said that this is explicit in holding that the 
feet are also the ‘awrali, but it is related that they are not and that is the 
correct ylew. 

If she prays when a fourth or third” of her calf is uncovered, she is to 
repeat her prayer, according to Abi Hanifah and Muhammad (God bless 
them). If it is less than a fourth, she is not to repeat it. Abu Yasuf (God 
bless him) said that she is not to repeat it even if less than one-half of the 
calf is uncovered. The reason is that a thing is described through its major 
part when what is being compared to it is less than it, for this is how both 
terms of comparison are used. With respect to one-half, there are twa 
narrations from him. Thus, he considers either exceeding the minimum 
or not reducing the maximum. The two jurists argue that one-fourth 
conyeys the meaning of the complete limb, as was the case in the rub- 
bing (mash) of the head or shaving the head after ihram. Thus, a person 
looking at another's face reports that he has seen it, even though he has 
not seen more than one of its four sides. 

The hair, the front of the torso and thighs are similar, that is, their 
rules are based on the same disagreement, because each one of them is 
a separate body part. The meaning is the hair that hangs down from the 
head, and this is correct. The washing of these was set aside in the case of 
janabah due to the hardship involved. The genitals (‘awrah ghalizah) are 


‘It is recorded by al-Dar'qutni in his Suman, Al-Zayla’i, vol, 1, 297; al-'Aynt, vol: 
123. 


"It is recorded b 


. y al-Tirmidhi from ‘Abd Allah j as‘D ; leased with 
bint). Al-Zayla%, vol Allah ibn Mas‘ad (God be p 


mone iT, 294; al“Ayni, vol, 2, 124, 

ts is how the text is transmitted from Muhammad (God bless him) with fourth 
and third. Some later scholars have, therefore, omitted “third” from the text, while oth- 
¢rs maintain that fourth is based on qiyas and third on istihsan. 
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governed by the same disagreement, although the Penis is considered a 
separate limb and so are the testicles. This is the correct view that is 
’ ’ 


not 
treating them as one. 


What is ‘awrah for a man is the ‘awrah for an amah and so is the 
front of her torso and her back. What is besides this of her body is not 
part of the ‘awrah. This is based on the words of ‘Umar (God be pleased 
with him), “Get rid of your veil stinking wretch, do you wish to pass as 
a freewoman.”” Further, she usually goes out on errands for her master 
in her work clothes, thus, to avoid hardship, her state is judged to be like 
that of a woman in the prohibited category for all men. 


One who does not find anything” with which to remove impurity 
(from his dress), is to pray with it, and is not to repeat it. This is inter- 
preted in two ways. In case one-fourth or more of the dress is pure, he 
is to pray in it, but if he prays naked, his prayer is not valid, because a 
fourth of a thing stands in the place of the whole. If less than one-fourth 
is pure, then, the rule is the same according to Muhammad (God bless 
him), and it is also one opinion of al-Shafi‘l (God bless him). The rea- 
son is that praying in it leads to the giving up of one obligation, while 
praying naked amounts to giving up several obligations.» According to 
Abu Hanifah and Abu Yusuf (God bless them) he has a choice between 
praying naked and praying in the dress, and the latter is preferable. The 
reason is that both'® are obstacles in the way of permissibility of prayer in 
the case of a choice” and are similar in terms of the amount of exemp- 
tion; thus, they are similar with respect to the hukm of prayer.'? The 
giving up of a thing for its substitute does not amount to giving up of 
the obligation.*” The preference is created because covering of the private 





“It is gharib in these words. A report conveying the same meaning has been recorded 
by ‘Abd al-Razzaq. Al-Zayla‘i, vol. 1, 300; al-‘Ayni, vol. 2, 133-34. 
"That is, some liquid. 
‘And that is purification. Thus, he is choosing one with the minimum deficiency. 
As it is recommended (see next rule) that if he is praying naked, he adopt the sitting 
petore therefore, he will be giving up qiyam, ruki'', sujad and even the covering oe 
awrah, 
“Impurity and nakedness. 
"That is, when one has the ability to overcome both. 
Of one-fourth. 
that is, one or the other can be chosen, 
That is, of giyam, rukii', sujiad and ‘awrah. 
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parts is not specific to prayer alone (being required otherwise too), while 

ification is specific to il ; 
seen hi does not find a dress is ko prey faked in the sittin 
posture, bowing and prostrating by indication.” This is what the Com- 
panions of the Prophet (God bless him and giant him peace) did. If 
he prays in the standing posture, his prayer is valid, The reason is that 
in the sitting posture the private parts are covered, while in the stand- 
ing posture he is able to perform the arkan, He may, therefore, incline 
towards any of the two he likes, except that the first is preferable. The 
reason is that covering is obligatory due to the claim of prayer and as a 
right of the public,” and also because there is no substitute for it,4 while 
indication is a substitute of the arkan. 

The worshipper is to form the niyyah (intention)* for the prayer that 
he is about to offer without separating the niyyah from the tahrimah 
with any act, The legal basis for this are the words of the Prophet (God 
bless him and grant him peace), “Acts are determined by intentions,” 
Further, the commencement of prayer is by standing up for it, which is 
an act that vacillates between normal movement and worship and a dis- 
tinction cannot be made except through niyyah. The niyyah that precedes 
takbir is operative when the takbir is pronounced as long as an act is not 
performed that cuts off such operation; and it is an act that is not com- 
patible with prayer. The niyyah that is formed after the takbir is not to 
be taken into account,” because the acts that precede it are not worship 
due to the absence of niyyah. In the case of fasting it is permitted due to 
necessity. Niyyah is resolve and the condition is that the worshipper know 


*!According to al-‘Ayni, what the Author has stated is transmitted from Ibn ‘Abbas, 
Ibn ‘Umar, ‘Ata} ‘Lkrimah, Qatadah, al-Awza'i and Ahmad. Al-Muzani said that he is to 
pray in the sitting posture alone. Mujahid, Zufar, Malik, al-Shafi'T and [bn al-Mundhir 
said that he is to pray standing and also perform ruki' and sujtid. Al-‘Ayni, vol. 2, 136. 

“It is gharib, however, it is recorded by ‘Abd al-Razzaq. Al-Zayla'‘i, vol. 1, 301; al-‘Aymi, 
Vol. 2, 137. See next note, however, 

‘Adopting a covering is obligatory otherwise one becomes a public nuisance- 

“For a covering, 

“Most jurists agree that niyyah of the galb without the use of words is valid, as the 
Author states below: 


is is recorded in all the six sound compilations. Al-Zayla's, vol. 1, 3035 al-‘Ayni, sh 
2, 138, 
“A\-Karkhi states that {t is acknowledged as long as he is within thana’. Opinions 


2 vary as to the limit up to which such niyyah is to be acknowledged. The maximum 
imit In such views is up to the ruki’ 
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in his heart as to which prayer it is, Pronouncing it in words is of no legal 
consequence, but it is considered good insofar as it helps in focusing his 
resolve. Thereafter, if the prayer 1s supererogatory, an unqualified niyyah 
is sufficient likewise if it is a surtnah prayer, according to the sound report. 
if it is an obligatory prayer, It is necessary to identify the obligation, like 
, for example, due to the various obligations. 

If he is following another in prayer, he formulates the intention for 
the prayer as well as for following that person. The reason is that invalid- 
ity of his prayer’ is binding on him as well, therefore, it is necessary for 
him to accept it. 

He said: He is to face the direction of the qiblah, due to the words of 
the Exalted, “Turn then your face in the direction of the Sacred Mosque: 
Wherever you are, turn your faces in that direction.”** Thereafter, the per- 
son present in Mecca should fix his eyes on the Ka‘bah,*° and one who is 
not there should fix them on its direction; this is the sound view. The 
reason is that obligation is imposed according to ability. 

A person in a state of fear” may pray in any direction that it is pos- 
sible for him, due to the realisation of an obstacle and here it resembles 
the case of the person who does not know the direction of the qiblah. 

If the direction of the qiblah has become vague for him and there is 
no one around him whom he can ask, he is to strive to the best of his 
ability to find it and pray (in the direction he has determined). The rea- 
son is that the Companions (God be pleased with them) undertook an 
investigation and prayed (in the direction determined), and the Messen- 
ger of God (God bless him and grant him peace) did not negate their 
act.” It is obligatory to act on the basis of the apparent evidence when 
another superior evidence is not available. Seeking information in this 
case is better than (personal) investigation. 

_ If he comes to know, after he has prayed, that he made a mistake 
(in determining the direction), he is not to repeat his prayer. Al-Shafii 


zit 


“The imam’s prayer. 
Qur'an 2144 
ne is a tradition from Ibn ‘Abbas. (God be pleased with both) about this, 
(Godt, by al-Bukhari and Muslim. Another tradition recorded from Abi Hurayrah 
ne KA pare with him) by al-Tirmidhi talks about fixing the eyes on the direction of 
ate aats Al-Zayla’i, vol. 1, 303. 
rom the enemy, predators, drowning or for some other reason, 


hh . pes e 
vol Z : na tradition recorded by Aba Dawad, al-Tirmidhi and Ibn Majah. Al-Zayla’i, 
4) 304, 
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parts is not specific to prayer alone (being required otherwise tao), while 
purification is specific to it. 

A person who does not find a dress is to pray naked in the sittin 
posture, bowing and prostrating by indication.” This is what the Com. 
panions of the Prophet (God bless him and grant him peace) did qf 
he prays in the standing posture, his prayer ts valid, The reason is that 
in the sitting posture the private parts are covered, while in the stand. 
ing posture he is able to perform the arkan, He may, therefore, incline 
towards any of the two he likes, except that the first is preferable, The 
reason is that covering is obligatory due to the claim of prayer and ag q 
right of the public,** and also because there is no substitute for it,4 while 
indication is a substitute of the arkan. 

The worshipper is to form the niyyah (intention)~ for the prayer that 
he is about to offer without separating the niyyah from the tahrimah 
with any act, The legal basis for this are the words of the Prophet (God 
bless him and grant him peace), “Acts are determined by intentions” 
Further, the commencement of prayer is by standing up for it, which is 
an act that vacillates between normal movement and worship and a dis- 
tinction cannot be made except through niyyah. The niyyah that precedes 
tukbir is operative when the takbir is pronounced as long as an act is not 
performed that cuts off such operation; and it is an act that is not com- 
patible with prayer. The miyyah that is formed after the takbir is not to 
be taken into account,” because the acts that precede it are not worship 
due to the absence of niyyah, In the case of fasting it is permitted due to 
necessity. Niyyah is resolve and the condition is that the worshipper know 


“According to al-‘Ayni, what the Author has stated is transmitted from Ibn ‘Abbas, 
Ibn ‘Umar, ‘Ata) ‘Ikrimah, Qatadah, al-Awza'i and Ahmad, Al-Muzani said that he is to 
pray in the sitting posture alone. Mujahid, Zufar, Malik, al-Shafi'i and Ibn al-Mundhir 
said that he is to pray standing and also perform rukia‘ and sujid. Al-‘Ayni, vol. 2, 136. 

“Itis gharib, however, itis recorded by ‘Abd al-Razzaq. Al-Zayla‘i, vol. 1, 301; al-‘Ayni, 
vol. 2, 137. See next note, however, 

“Adopting a covering is obligatory otherwise one becomes a public nuisance. 

“For a covering, 

“Most jurists agree that niiyyah of the galb without the use of words is valid, as the 
Author states below, 

< is recorded in all the six sound compilations, Al-Zayla‘i, vol. 1, 3035 al-‘Ayn, 
2,138, 

“Al-Karkhi states that it is acknowledged as long as he is within thana', Opinions 


may Vary as to the limit up to which such niyyah is to be acknowledged. The segs 
limit in such views is up to the ruka’, 


vol. 
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in his heart as to which prayer It is. Pronouncing it in words is of no legal 
consequence, but it is considered good insofar as it helps in focusing his 
resolve. Thereafter, if the prayer is supererogatory, an unqualified niyyah 
is sufficient likewise if it is a sunnah prayer, according to the sound report, 
[fit is an obligatory prayer, it is necessary to identify the obligation, like 
auhr for example, due to the various obligations, 

"If he is following another in prayer, he formulates the intention for 
the prayer as well as for following that person. The reason is that invalid- 
ity of his prayer“ is binding on him as well, therefore, it is necessary for 
him to accept it, 

He said; He is to face the direction of the giblah, due to the words of 
the Exalted, “Turn then your face in the direction of the Sacred Mosque: 
Wherever you are, turn your faces in that direction,” Thereafter, the per- 
son present in Mecca should fix his eyes on the Ka*bah,*° and one who is 
not there should fix them on its direction; this is the sound view, The 
reason is that obligation is imposed according to ability. 

A person in a state of fear may pray in any direction that it is pos- 
sible for him, due to the realisation of an obstacle and here it resembles 
the case of the person who does not know the direction of the giblah. 

If the direction of the giblah has become vague for him and there is 
no one around him whom he can ask, he is to strive to the best of his 
ability to find it and pray (in the direction he has determined). The rea- 
son is that the Companions (God be pleased with them) undertook an 
investigation and prayed (in the direction determined), and the Messen- 
ger of God (God bless him and grant him peace) did not negate their 
act.” It is obligatory to act on the basis of the apparent evidence when 
another superior evidence is not available, Seeking information in this 
case is better than (personal) investigation. 

If he comes to know, after he has prayed, that he made a mistake 
(in determining the direction), he is not to repeat his prayer. Al-Shafii 


“The imams prayer. 

Qur'an 2:144 

“There is a tradition from Ibn ‘Abbas (God be pleased with both) about this, 
recorded by al-Bukhari and Muslim. Another tradition recorded from Aba Hurayrah 
(God be pleased with him) by al-Tirmidhi talks about fixing the eyes on the direction of 
the Ka'bah, Al-Zayla’i, vol. 1, 303. 

"From the enemy, predators, drowning or for some other reason. 


fase ina tradition recorded by Abii Dawad, al-Tirmidhi and [bn Majah. Al-Zayla’ 
+1, 304, 
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(God bless him) said that he is to repeat it if he had his back towards the 
giblah, due to the certainty that he made an ecran a cel that the 
only thing he is capable of is to face the direction he has estimated, and 
obligation is always qualified with ability, 

If he comes to know of the error during prayer he is to turn towards 
the giblah and continue praying. The reason 1s that the people of Quba’ 
when they heard about the change of the qiblah, tu rned lowards it away 
from the direction they were facing. The Prophet (God bless him and 
grant him peace) deemed this as good." Likewise, if his opinion aboyy 
the direction changes during prayer he is to turn towards the new direc. 
tion duc to the obligation of acting upon iulidd in matters of direetion 
without annulling what has been already performed. 

He said: Ifa person leading a group in prayer on a pitch black night, 
estimates the direction of the giblah and prays towards the east, while 
those following him estimate it too and each one of them prays in 
another direction, when all are praying behind him, not realising what 
the imam has done, then, their prayer is valid, due to their facing a direc- 
tion that is estimated, This difference in direction does not act as an 
obstacle (for validity of prayer). Ifone of them comes to know about the 
direction taken by the imam, his prayer is nullified, because he has come 
to believe that the imam has made a mistake, and likewise for one who is 
standing in front of the imam, because he has given up the obligation of 
the place (of standing), 


ie | 
It \s recorded by al-Bukhari a im i 
nd Musl a traditi Soave 
pleased with both), Al-Zayla’i, vol. 1, 305, eo ag 


Chapter 11 


The Description of Prayer 


The definitive obligations (fara’td)' of prayer are six: (1) tahrimah,* due 
to the words of the Exalted. “Proclaim the greatness of your Lord.” 
The meaning is the opening takbir; (2) giyam,’ due to the words of 
the Exalted, “And stand before God in a devout (frame of mind),”%; (3) 
gira’ah (recitation), due to the words of the Exalted, “Recite what is casy 


'The Author has used the term fara’id and not arkan, because fara'id is a wider term 
that includes the arkdn and the shurtit, Qiyain, qira’ah, ruki' and sujiid are the primary 
arkin, The qa‘dal is nota primary rukn, because it is not so in the first rak‘ah. Tahrimah 
isa condition for the permissibility of prayer. 

"The Author applies the term tahrimah to the first takbir, because it prohibits things 
that were permissible prior to it. The definitive obligation of the opening takbir is estab- 
lished through the Qur'an, the Suanah and ijma‘. In the Qur'an it is the verse: “And 
remembers the name of his Guardian-Lord, and prays.” [Qur'an 87:15) This verse was 
revealed about the opening takbir and it gives the meaning of “outside prayer.” The verse, 
“And proclaim the greatness of your Lord,” (Qur’an 74:3] means proclaim it inside the 
Prayer, This statement means that the verse contains a command and the command 
Blves rise to an obligation. If this obligation does not pertain to the opening takbir, it 
applies only to takbirs other than the opening takbir. The Sunnah isa transmission from 
Abd Hurayrah and Aba Sa‘id al-Khudri (God be pleased with them) that the Prophet 
(Gad bless him and grant him peace) said, “The key to salat is purification, its tahrint is 
the takbir, and its tafilil is the taslim.” It has been related by al-Tirmidhi and Ibn Majah. 
The claim of yma‘, however, means the consensus of the commentators of the Qur'an. 

Qur'an 74:3 
heii verse contains a command, and a command gives rise to obligation. Qrydm 15, 
ore, a rukn of the obligatory prayer and not of the ptafl prayers, as these are not 
covered by the verse, 
Qur'an 2:238 
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fromthe Quran’; (4) rukit’ (bowing) and (5) sujud (prostrations), dye 
to the words of the Exalted, “Bow down, prostrate: yourselves, and adore 
your Lord. and (6) qa‘dah (the sitting posture)” at the end of salar to 
the extent of rashahhud, due to the words of the Prophet (God bless him 
and grant him peace) to Ibn Mas'id (God be pleased with him) when he 
instructed him about tashahhud,” “When you said this or you have done 
this, then your salat is complete." He made completion contingent upon 
the act, whether or not something is recited, 


He said: What is besides this is part of the sunnah. He (al-Qudii) 
used the word sunnah inan unqualified sense although these acts include 
obligations (wajibdt),” like the recitation of al-Fatihah (the Opening) 
and following it up with a siirah, the observance of an order in acts that 


~SQQur'an 73:2 The extent of the recitation will be discussed in the chapter on recita. 
pon. 

‘Quran 22:77 

‘The Jast qa‘dal is a part of the fara‘id, however, is not part of the arkan. The 

difference between a ruby and a fard is that the rukn is something through which a thing 
is elaborated (identified ); the salat is not elaborated through the qa'dah. The meaning of 
salat is explained through giyam, qira'ah, ruka’ and sujud. Recall our earlier explanation 
of peimary and secondary arkam, the distinction Jeads tu some practical differences, 

‘Tt may be said heré that this is a Khabar wahid, and even if it is explicit, it cannot 
establish 2 definitive obligation (fard), How then can it establish such a fundamental 
obligation? The response would be that the words of the Exalted, “Establish prayer,” are 
mujmal (unclaborated) and the khahar wahid is linked to it as a bayan, When a probable 
‘zanni) evidence 1s linked to a verse.as its bayan, the hukm is associated with the Qur'an 
and not with the probable evidence. Against this an objection may be raised that this is 
the situation with respect to the recitation of the Fatihah, but that is not established asa 
rukn. The response would be that the text requiring the recitation of the Fatihah is not 


mujmal, rather it js specific ‘khass). An addition over this would amount to abrogation 
through 2 Khabar wahid, and that is not permitted. 


‘It is recorded by Aba Dawud. Al-Zayla‘i, vol. 1, 306. 


“The meaning of wajibat of salat is that prayer is valid without them, however, pros- 
trations of error are required for omitting them. The sunnah, on the other hand, means 
anact that the Prophet (God bless him and grant him peace) performed persistently and 
did not give them up except for a valid excuse, Ike thana’, ta'awwudh, and the takbirs or 
rukui’ and sujad, The meaning is similar to that of the sunnah mu'akkadah, which we 
have translated as “required Practice.” As compared to these, the adab are those acts that 
the Prophet (God bless him and grant him peace) undertook once or twice, like the 


additional tasbihat during ruka' and sud (that is, beyond three) as well as additional 
recitation beyond the required. 
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have been prescribed by way of repetition," the first sitting posture, the 
recitation of the tashahhud in the final sitting posture, the qunitt (suppli- 
cation) and the Wwilr prayer, the takbirs of the two ‘ids, reciting aloud in 
what requires joud recitation, and silent recitation of what requires silent 
recitaion, for which reason the prostrations of error are obligatory for 
relinquishing such recitation. This is the sound view. These have been 
called sunnah in the Book as their obligation has been established by the 
sunnah. 

He said: When the worshipper commences prayer, he is to pronounce 
the takbir, duc to what we have recited. The Prophet {God bless him and 
grant him peace) said, “Its tahrim is the takbir.”"’ Takbir (outside salat) is 
g condition in our view with al-Shafi'l (God bless him) disagreeing. Thus, 
whoever pronounces the talirim for the definitive obligation (fard) may 
offer the voluntary (supererogatory) prayers with it too, in our view. He 
(al-Shah't) says that what is stipulated for it (the tahrimah) is stipulated 
for the remaining arkan'! and this is a sign of being a rukn (essential ele- 
ment).’" Our evidence is that God has used it in conjunction with salat in 
His words, "And remembers the name of his Guardian-Lord, and prays."" 
The implication of the verse is separation, therefore, it is not repeated like 
the repetition of the arkan. The stipulation of conditions for the tahrim 
are due to its link with giyam.” 

He is to raise his hands with the takbir, and this is a sunnah.” The 
reason is that the Prophet (God bless him and grant him peace) did this 
persistently.’* This statement (of al-Qudari) indicates the stipulation of 
its conjunction and this is reported from Aba Yasuf (God bless him) and 


“Like the sujiid, as these are to be repeated in each rak‘ah, and sequential order in 
them is obligatory. Likewise, a sequential order in the rak'ahs is not fard. 

“Itis recorded by Abi DawGd, al-Tirmidhi and Ibn Majah from ‘Ali (God be pleased 
with him). Al-Zayla'i, vol. 1, 307. 

“Like facing the giblah, covering the ‘awrah, taharah and myyah. 


"Therefore, supererogatory prayers are not to be performed with the tahrimah of the 
fard, in his view. 


“Qur'an 8715 


That is, the stipulations for the other arkan are stipulated for the tahrim, as claimed 


by al-Shafi'l (God bless him), due to its close link with qiyam, otherwise a separation 
would occur between tahrim and salat, 


"That is, for the first takbir. 


hi “This is well known from the traditions of the Prophet (God bless him and grant 
i Peace), and among these is one from Ibn ‘Umar (God be pleased with both) that 
as been recorded by all the six sound compilations. Al-Zayla’i, vol. 1, 308. 
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is narrated from al-Tahawi (God bless him), and the sound view is that 
he is to raise his hands first and then pronounce the takbir, because his 
act is the denial of the greatness of all things other than God, the Exalted, 
and the negation has precedence over affirmation, 

He is to raise his hands till his thumbs are parallel to his earlobes. 
According to al-Shafi'i (God bless him) he is to raise them up to his 
shoulders. The same rule is assigned to the takbir of the quniit, fd and 
funeral prayers, He relies on the tradition of Abu Humayd al-Sa‘idi (God 
be pleased with him) who said, “When the Prophet (God bless him and 
grant him peace) used to pronounce the takbir, he raised his hands up to 
his shoulders.”2" We rely on the reports of Wa'il ibn Hajar, al-Barra‘ and 
Anas (God be pleased with them) that “the Prophet (God bless him and 
grant him peace) when he pronounced takbir, used to raise his hands til] 
they were parallel to his ears." Further, raising of the hands is for noti- 
fying the deaf (who cannot hear) and it is as we have stated (up to the 
ears). What he has related is confined to the case of inability (to doso). A 
woman raises her hands up to the shoulders. This is sound as it is com- 
patible with her covering, 

If in place of the takbir, he says Allah Ajall or A‘zam or al-Rahman 
Akbar or la ilaha illa Allah, or another name of God, the Exalted, his pro- 
nouncement is valid according to Abii Hanifah and Muhammad (God 
bless them), Aba Yasuf (God bless him) said that if he can pronounce 
the takbir, then it is not valid unless he uses the words Allahu Akbar 
or Allahu al-Akbar or Allahu al-Kabir, Al-Shafi'i (God bless him) said 
that it is not valid except with the first two phrases (out of the three). 
Malik (God bless him) said that it is not valid except with the use of the 
first phrase, because that is what has been transmitted.” The basis for 
reliance in this are the texts, Al-Shafi'z (God bless him) maintains that 
using the definite article “al” in the phrase is more eloquent for purposes 
of praise and, therefore, stands in place of the word without it, Abia Yusuf 
(God bless him) maintains that the forms “af‘al” and “fa'il” have the same 
strength when used for the attributes of God, the Exalted. This is different 


ssi It is recorded by al-Bukhari and the four compilers of the Suatan, Al-Zayla’i, voh 4 


aid here c . ‘sy - Pe 
-$ One version of this tradition is recorded by Muslim from Wa’il. Al-Zayla’ vol. 1 
10, 


“The ® heyiir, Pans ‘ i an. 
There are several traditions and one is recorded by al-Tirmidhi in his al-Jam'. x 
Zayla’i, vol, 1, 31, 
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from the case where the person is not able to pronounce them, for here 
he is only able to express the meaning. The two jurists (Aba Hanifah and 
Muhammad) maintain that takbir is the literal expression of greatness 
and this is achieved (whatever the names used). 

If he commences prayer in Farsi or recites it in Farsi or slaughters an 
animal with a pronouncement in Farsi, when he can pronounce the Ara- 
bic form, his acts are deemed valid according to Abii Hanifah (God bless 
him). The two disciples said that only the slaughter is valid, however, if 
he cannot pronounce in Arabic, his acts are valid. As for the discussion 
about the commencement of salat, Muhammad sides with Abi Hanifah 
(God bless them) with respect to Arabic, while he sides with Abo Yasuf 
(God bless him) regarding the opinion about Farsi. The reason is that the 
language of the Arabs has merits that are not to be found in other lan- 
guages. As for the discussion about recitation, the interpretation of the 
words of the two jurists is that the Qur'an is the name for the Arabic 
syntax as has been stated by the text, however, in case of inability (to pro- 
nounce it), it is sufficient to do so in meaning like indications (of bowing 
and prostrating) in prayer. This is different from the pronouncement of 
the names as this can be done in each tongue. Aba Hanifah (God bless 
him) relies on the words of the Exalted, “Without doubt it is (announced) 
in the revealed Books of former peoples,”"® and they did not speak this 
language. Thus, it is permitted in case of inability. Nevertheless, the per- 
son does come to oppose the inherited sunnah. The pronouncements 
are valid in any language other than Farsi due to what we have recited. 
The meaning does not differ due to a difference in languages; the dis- 
agreement is about reckoning it (Farsi) as equivalent (to Arabic in the 
spiritual sense). There is also no disagreement that it invalidates prayer. 
It is reported that the Imam reverted to the opinion of the two disciples 
in the essential issue, and this is what is relied upon. The khutbah and the 
lashahhud are governed by the same juristic disagreement. In the case of 
adhan, the practice of the people is taken into account,” 

If he commences prayer with the words Allahumma ighfir li (O God 
forgive me), it is not permitted (as a beginning). The reason is that his 
statement is mixed up with his own needs, therefore, it does not amount 
'0 pure glorification. If he commences it with Allahumma, then it is said 


“Qur'an 262196 


a4 
a Because the Purpose of the adhan is notification. If this is done in another language, 
15 to be acknowledged. 
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that it is valid, because its meaning 1S O God." It is also said that it is 
st ™ 4 . See ». . 
not Valid as the meaning is “O God grant us you blessings,” in which Zase 
it becomes a supplication.” 


He said: He is to place his right hand over his left hand below the 
navel, due to the words of the Prophet (God bless him and grant him 
peace), “A part of the sutnalis the placing of the right over the left below 
the navel” This is proof against Malik (God bless him), in leaving the 
hands unfolded, and also against al-Shafi (God bless him) in folding 
them over the breast." Further, the reason is that in placing them under 
the navel there is greater humility (and acknowledging the greatness of 
God), and that is the purpose. Thereafter, placing one hand over the 
other’ is a swmnah that is part of standing up for prayer according to 
Aba Hanifah and Abu Yusuf (God bless them), so much so that they are 
not left hanging even during glorification (/hana’).*” The rule is that each 
qiyam (performance of prayer), in which a recitation (dhikr) is prescribed 
by the sunnah, the hands are to be folded, and they are not to be folded 
for performance in which such recitation is not prescribed. Thus they are 
to be folded in the state of guntit (supplication), funeral prayer, but they 
are to be released during the qawmah (rising up from ruki‘) and between 
the takbirs of the ‘id (in which there is no dhikr or recitation). 


Thereafter, he says: subhanak ’allahumma... upto its end. Accord- 
ing to Aba Yusuf (God bless him), he is to add to this, “Jnni wayjahtu 
wajhi (For me, I have set my face, firmly and truly, towards Him... i 
up to its end, due to the narration of ‘Ali (God be pleased with him) 
from the Prophet (God bless him and grant him peace), that he used to 





“Opinion of the jurists of Basrah. 
“Opinion of the jurists of KGfah. 5, val 
"It is recorded by Aba Dawid from ‘Ali (God be pleased with him). Al-Zayla'h VP 


1, 313, It is said to be a statement of ‘Ali (God bless him) and its isn@d going UP ne 
Prophet (God bless him and grant him peace) are not sound. Al-'Ayni, vol. 2 181. 


wep E tAumT oh 
; “The reason is that the traditions relied upon by them conflict, See al-Ay™» me 
182-83, 

“AS to its timing. 

"While saying “subhanak ‘allahurama, ...” pari 

“Qur'an 6:79. The Autho the 1” 


: r does not say whether this is ta be said prior t© 
or after it. Al-'Ayni, vol, 2, 184. , : 
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say this. The two jurists rely on the narration of Anas (God be pleased 
with him) that “the Prophet (God bless him and grant him peace) on 
opening the prayer used to pronounce the takbir and recite, subhanak 
‘allahumnrma.... up to its end, and did not add anything to this.” What 
Abu Yasuf (God bless him) has related is to be interpreted to mean the 
prayer of tahajjud.* His words, “Wa jalla thana’uka” have not been men- 
tioned in the well known traditions, therefore, they are not to be brought 
into the definitive obligations (fara’id). It is also better not to bring in the 
words, “Inui wajjahtu wajhi” prior to the takbir so that the niyyah gets 
linked to it, and this is the sound view.* 


He is to seek refuge with God from the cursed Satan,*° due to the 
words of the Exalted, “When you read the Qur'an, seek God’s protec- 
tion from Satan the rejected one.” The meaning is: when you decide 
to recite the Qur'an. It is preferable if the worshipper says, “Asta‘idhu 
billahi...,” so that his words conform with those in the Qur’an, however, 
very close to these are, “A‘adhw billahi....” Thereafter, al-ta‘awwudh is 
associated with recitation and not with thanda’, according to Abu Hanifah 
and Muhammad (God bless them), due to what we have recited, so that 
itis pronounced by one catching up with the mam (the masbiiq), but not 
one following him till he catches up (from the start or after catching up). 
It is to be delayed till after the takbirs of ‘td, but Aba Yusuf (God bless 
him), disagrees with this, 


He said: He is (then) to recite bismillahi ’r-rahmani 'r-rahim (in the 
name of God, Most Merciful and Compassionate). This is how it has 
been transmitted in well known traditions. 


a i PS 
__ It is gharib in its narration from ‘Ali (God be pleased with him). A tradition from 
Jabir (God be pleased with him) is recorded by al-Bayhaqi, but it is not a qawi tradition. 
Al-Zayla‘i, vol. 1, 318. 

“It is recorded by al-Dar'qutni in his Sunan, It is a da‘if tradition, Al-Zayla’t, vol, 1, 
ae He mentions other traditions that convey the same meaning. Ibid,, 321-22. 

hese are nawafil, and there is some flexibility with respect to them. 

This is said to counter the view of some later jurists who said that these words may 

e@ Pronounced before takbir. 

oe reciting a‘udhu billahi..., after reciting subhanaka ‘Ilahumma, ... 

mt an 16:98 


Tir The traditions are recorded by Ibn Khuzaymah, Ibn Hibban, al-Hakim and al- 
midhi, Al-Zayla‘i, vol. 1, 323-24. 
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He is to pronounce them inaudibly,” due to the statement of Ibn 
Mas‘ad (God be pleased with him) that four pronouncements are to he 
made inaudibly by the imaer he mentioned among them at-taawwudh, 
tasmriyyah and amin.” Al-Shatit (God bless him) said that he is to pro. 
nounce the tasmiyyal through an audible recitation due to the report 
that “the Prophet (God bless him and grant him peace) recited the tas. 
miyyah audibly in his prayer." We say in response to this that it is to 
be interpreted to mean that it was done for the purpose of instruction, 
because Anas (God be pleased with him) has reported that the Prophet 
(God bless him and grant him peace) did not pronounce it audibly. 
Thereafter, according to Abi Hanifah (God bless him), like ta‘awwudh 
he is nol to pronounce it in each rak‘ah. lt is also reported from him that 
he permitted this as a precaution,” which is the view of the two jurists, 
He is not to recite it, however, between a sfirah and the Fatihah, except 
according to Muhammad (God bless him), who maintains that he is to 
do so in a prayer that is offered inaudibly.” 


Thereafter, he is to recite the Fatihat al-Kitab (the Opening) and a 
siirah or three verses from any sitrah that he likes. The recitation of al- 
Fatihah is not established as a rukn (essential element) of prayer, and 
likewise the addition of a sural to it. Al-Shafi'l (God bless him) dis- 
agrees with this to the extent of al-Farihal, while Malik (God bless him) 
disagrees with respect to both. He (Malik) relies on the saying of the 
Prophet (God bless him and grant him peace), “There is no prayer with- 
out the Patihar al-Kitab and a siirah with it.”4° Al-Shafi'l (God bless him) 
relies on the words of the Prophet (God bless him and grant him peace), 
“There is no prayer without the Fatihat al-Kitab.’” We rely on the words 


“That is, e'awavadh and tasmiyyah, 

"It is pharih, however, a report conveying the same meaning has been recorded " 
Ibn Abj Shaybah. Al-Zayla'i, vol. 4, 425. 

"It is recorded by al-Dar'qutni and al-Hakim. Al-Zayla‘i, vol. 1, 326. 

“It as recorded by Ahmad and al-Nasi’i, vol. 1, 326. 

ee this is in greater conformity with the mushaf. 

ws, ecause its location Isat the beginning of salar. 

ans to be in compliance with the nuushay. aning: 

It is recorded by al-Tirmidhi and also by Ibn Majah conveying the same mea" 

Al-Zayla’i, vol. 1, 463. 

“It is recorded by all the 


amit (God b 
pleased with him), Al-Zay] 


six sound compilations from ‘Ubadah ibn al-5 
ai, Vol, 1, 365. 
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of the Exalted, “Recite what is easy from the Qur'an.” An addition to 
this (verse) through a khabar wahid is not permitted,” but it still has to 
be acted upon, therefore, we upheld the obligation (wij) of both rules. 

When the imam says, “Wa la *d-dallin,” he is then to say amin 
(amen), and it is also to be said by the follower. This is based on the words 
of the Prophet (God bless him and grant him peace), “When the imam 
pronounces arin, you should pronounce it too.” Malik (God bless him) 
cannot adopt the saying of the Prophet (God bless him and grant him 
peace), “When the imam says wa-la ‘d-dallin, then, you should say amin” 
insofar as it divides the duty (assigning it only to the follower), because 
the Prophet (God bless him and grant him peace) says at the end of the 
tradition, “The imam says it too.” 

He said: They are to pronounce it inaudibly, due to the report related 
by us about the tradition of Ibn Mas‘td (God be pleased with him),® 
because it is a supplication and is, therefore,to be inaudible. The long 
and short vowel in it are both valid, but the doubling of the character 
mini is a grave error, 

He said: He is then to pronounce the takbir and bow (go into 
rukii'),” [tis stated in al-Jami al-Saghir that he is to pronounce the takbir 
while moving downwards, because the Prophet (God bless him and grant 
him peace) used to pronounce the takbir while moving downwards and 
while rising up.% 

The takbir is to be pronounced with the short vowel, because stretch- 
ing it (madd) at the beginning is a mistake from the religious perspective 
as it turns into a question, and a stretch at the end is a grammatical mis- 
take in the language. 

He is to lean with his hands on his knees making a space between his 
fingers, due to the words of the Prophet (God bless him and grant him 
peace) to Anas (God be pleased with him), “When you go into a ruka’, 


“Qur'an 73:20, 


“Because the text of the 
earlier note, 


bun, > 
es eaese by al-Nasa’] in his Surian. In the tradition recorded by al-Bukhari and 
fis dition ¢ words, “The imam says amin” aré not found at the end, but they are in the 
4 recorded by al-Nasa’i. Al-Zayla'i, vol. 1, 368. 
sme teferred to. Al-Zayla'i, vol. 1, 139. 
sh a et or having recited the Fatihah and adding a stirah to it. 
Zayla, vol oes PY al-Titmidhi and al-Nasa', Al-Tirmidht calls it hasan sahih. Al- 
, - 4,372. 


Qur'an here is not muyjmal (unelaborated), as stated in an 
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place your hands on your knees and make a space bet ween your fingers 
Creating a space is nol recommended except in this case so that holdin 
(with the hand) is facilitated, nor is joining the fingers recommended 
except in the case of prostrations, What is beyond this is left to the normal 
habit of the person, 


He is to keep his back straight, because the Prophet (God bless him 
and grant him peace) kept his back straight when he Was bowing.® 


He is not to raise his head upwards or lower it, because the Prophet 
(God bless him and grant him peace), “When he used to go into ruka' 
did not lower his head nor raise it upwards." 


He is to say (in this position), subhana rabbiya 'l-'azim (glory be to 
my Great Lord), three times, and this is the minimum. This is based on 
the words of the Prophet (God bless him and grant him peace), “When 
one of you goes into rukii', he should say, ‘subliana rabbiya ’l-‘azim,’ three 
times, and this is the minimum,”” that is, the minimum that completes 
(applies ta) plurality.* 


He is then to rise, raising his head, and say, “sarni‘a “Ilahu li-man 
hamidah (Allah has heard the one who praises Him), while the follower 
is to say, “rabbana laka ‘l-hamd” (our Lord, for you is all praise). The 
imam is not to say this (the second phrase) according to Aba Hanifah 
(God bless him) while the two jurists maintain that he is to say it 
inwardly (without pronouncing it). This is based on what was repeated 
by Aba Hurayrah (God be pleased with him), that “the Prophet (God 
bless him and grant him peace) used to combine the two dhikrs,’* and 
because he (the ima) is inducing other persons to say it (by tasmii’) so he 
should not forget it himself. Aba Hanifah (God bless him) relies on the 
words of the Prophet (God bless him and grant him peace), “When the 


SSS eee 
“It is recorded by al-Tabarani. Al-Zayla’i, vol. 1, 372. 


“Itis recorded by tbn Majah in his Sunan, and by others as well. Al-Zayla'‘i, vol. » 
374. 


"It is recorded by al-Tirmidhi and others. He calls it hasan sahth. Al-Zayla’i, vol. 4 

375. , aN 

mit i recorded by Aba Dawtid and al-Tirmidhi. Al-Zayla‘i, vol. 1, 375: oink 

we ecotdinig to'some, the minimum to complete the sunnah or to complete the pre" 
It is recorded by al-Bukhari and Muslim. Al-Zayla‘i, vol. 1, 376 
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imam says samia ‘lah himan hamida, then (all of) you should say rab- 
bana laka ‘L-hamd.?*° This is a division of duties“ and negates joint obli- 
gation. It is for this reason that the follower does not pronounce the tasmi' 
in our view. Al-Shafi'l (God bless him) disagrees with this (maintaining 
that the follower should pronounce both). Further, the act of praising by 
the jam will occur after the similar act of praise of the follower, and this 
goes against the function of imamah,” The tradition related by him (Aba 
Hurayrah) is interpreted to apply to the person (praying) alone." 

‘The person praying alone combines the two dhikrs, according to the 
sound report,”* even though it is related that it is sufficient to pronounce 
the tasmi‘, and also that it is sufficient to pronounce the tahmid. (As for 
the issue of inducing others), the imam by inducing others to do good is 
doing it himself in meaning (reality). 

He said: Thereafter he stands in the upright position,” pronounces 
the takbir and performs the prostration. The legality of the takbir and 
the prostration is based upon what we have already elaborated. As for 
standing up erect (after ruki‘), it is not a definitive obligation (fard),°° 
Likewise the sitting posture between two prostrations and so also the 
calm pause between bowing and prostrations. This is the view accord- 
ing to Aba Hanifah and Muhammad (God bless them). Aba Yasuf (God 
bless him) said that all these are definitive obligations, which is also the 
opinion of al-Shafiil (God bless him), due to the words of the Prophet 
(God bless him and grant him peace), “Stand up and pray for you have 
not prayed,” He said this to a villager who took his prayer lightly. The 
two jurists maintain that in the literal sense ruku‘ means inclining for- 
ward, and sujiid imply lying down prostrate, thus, the essential element 
is linked to the minimum of such movements and so also moving from 
one posture to another (with a calm pause) as that is not required. At the 


sao fs 

"It is recorded, in one version, from Anas (God be pleased with him) by all the six 
éound compilations, Al-Zayla'T, vol. 1, 377. 

ee 1s, dividing the pronouncements between the imam and the followers. 

~ Because the follower will be saying rabbana wa-laka 'I-hamd when the imam is still 
*aying sami‘a “llahu liman hamida, 

“That is, it is construed from the act of the Prophet (God bless him and grant him 
Peavey offering the nafl prayers alone, 

fine Ant Hanifah (God bless him), because there are varying reports from him. 

tor ter saying rabbana laka 'l-hamd. 

7] his is what is called the qawmiah. 

Fis recorded by Aba Dawid, al-Tirmidhi and al-Nasa’i. Al-Zayla'i, vol. 1, 378. 
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end of the tradition related, the Prophet (God bless him and grant him 
peace) called it sala@t when he said, “If anything falls short out of this, is 
falls short from your prayer.” Thereafter, the qawmah (standing Posture 
after ruki') and the sitting posture (between two prostrations) are 5 
according to the two jurists.” Likewise the calm pause in the takhrij of a}. 
Jurjani (God bless him).’? In the takhri of al-Karkhi (God bless him)?" it 
is an obligation (wajil) so that two prostrations of error are obligatory if 
it is given up by mistake, in his view.” 

He is ta place his hands on the ground, because Wa’il ibn Hajar (God 
be pleased with him) describing the salat of the Messenger of God (God 
bless him and grant him peace), rested on his two palms and raised his 
posterior.” 

He said: He is to place his face between his two hands with his hands 
being aligned with his two ears, due to the report that the Prophet (God 
bless him and grant him peace) did so.” 

He said: He is to prostrate on his nose and on his forehead, because 
the Prophet (God bless him and grant him peace) did so persistently,’ 
If he confines himself to prostrating on one of these, it is valid accord- 
ing to Aba Hanifah (God bless him). The two jurists said: It is not 
proper to prostrate on the nose alone, except due to an obstacle. This 
is also a narration from him (the imam) on the basis of the words of the 
Prophet (God bless him and grant him peace), “I have been commanded 
to prostrate on seven bones,’”* and he counted the forehead in these, Abu 
Hanifah (God bless him) (for his separate opinion) relies on the fact that 
prostration is accomplished by placing part of the face on the ground, 
and this is what the worshipper has been ordered to do, except that the 
cheeks and the chin are excluded on the basis of consensus (ijma’), while 


Utinah 


**Referred to above. 

“Abu Hanifah and Muhammad (God bless them). 

“Abu ‘Abd Allah al-Jurjani, the student of Abi Bakr al-Jassas al-Razi- 

“Abo al-Hasan al-Karkhi, the teacher of Abi Bakr al-Jassas al-Razi. 

Which is a requirement for missing a wajib or making a mistake in it. ‘ 

*Al-Zayla’i calls it gharib as a tradition of Wa’'il (God be pleased with him). ga 
ilar tradition from al-Barra’ ibn ‘Azib is recorded by others including Aba Dawu” 
Al-Zayla’i, vol. 1, 381. me 

“The acts are found in separate traditions. Thus, one part is recorded in a tradition 
by Muslim, while the rest is found in another tradition. Al-Zayla‘t, vol. 1, 381. 

*It is recorded by al-Bukhari in his Sahih. Al-Zayla't, vol. 1, 382. 

“It is recorded by all the six sound compilations. Al-Zayla’t, vol. 1, 383: 
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the face is mentioned in the well known traditions. The placing of the two 
hands and the knees (on the ground) is a sunnah, in our view, because it 
js possible to prostrate without using them.” As for the placing of the 
two feet, al-Qudani (God bless him) has mentioned that it is a definitive 
obligation for prostrations.” 

He said: If he makes the prostration on the round band of his turban 
or on an excess part of his dress, it is valid, because “the Prophet (God 
bless him and grant him peace) used to prostrate on the round band of 
his turban,” and it is related that “the Prophet (God bless him and grant 
him peace) used to pray in a single dress preventing with its excess the 
hotness and coldness of the ground,”"* 

He is to open up his underarms, due to the words of the Prophet 
(God bless hirn and grant him peace), “Open up your underarms,” The 
word stretch, from a different root, is also reported in this tradition, while 
the first conveys the meaning of revealing. 

He is to create a space between his torso and his thighs, because “the 
Prophet (God bless him and grant him peace) used to prostrate creating 
so much space (between his torso and thighs) that if a kid (goat) wished 
it it could pass through (this space).’”* It is said that when one is praying 
in a row (in a congregation) he is not to do this so as not to harass those 
next to him,” 

He is to turn the fingers of his toes towards the qiblah, due to the 
words of the Prophet (God bless him and grant him peace), “When a 
believer makes a prostration, each limb in his body makes the prostration, 


therefore, he should make each limb face the giblah insofar as he is able 
to do so,.?*4 


That is, by placing the hands on the ground. 

™This is also stated by al-Karkhi and al-Jassas. Further, the placing of the feet on the 
ground during prostrations is also a fard. 
_ “lt is telated from several Companions (God be pleased with them), One version 
rom Abi Hurayrah (God be pleased with him) is recorded by ‘Abd al-Razzaq, Al- 
Zayla'i, vol.1, 384. 

* It is recorded by Ibn Abi Shaybah, Ahmad and others. Al-Zayla’T, vol. 1, 386. 

at 's recorded by ‘Abd al-Razzaq, however, it is gharib. Al-Zayla’l, vol. 1, 386. 

at 's recorded by Muslim. Al-Zayla’i, vol. 1, 386-87, ; 
segue when there is overcrowding and the worshippers are standing very close to 


BiG i : 
W\ is ghartb, A tradition, somewhat similar in meaning, is recorded by al-Nasai. 
Al-Zayla'i, vol. 1, 387. 
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“syubhanu rabbiya ‘l-a‘la” three times ang 


this is the minimum (number), due to the wine eset (God 

“hin. and arant him peace), “When one of you Mikes @ prostration, 
se wr - Ai srostrations sWb)ana rabbiya ‘l-a'lay three times 8s This 
e eee Saou Gl is, the minimum that completes plurality, It is ree 
ean that he exceed the number three int his ruki' and Sujtid, but 
ending with an odd number, because “the | rophet (¢ od bless him and 
grant him peace) used to end at an odd number. i he ts the imam, he 
is not to exceed this Ina manner that it becomes tiresome for the peo- 
ple leading to avoidance (of prayer). Thereafter, the glorification during 
ruki’ and sujad is a sunnah, because the text (of the Qur'an) includes 
rukit’ and sujud and not their glorification, theretore, an Excess over the 
text is not to be made (for deeming them an obligation)."” 

A woman is to lower herself in her prostrations and to make her torso 
touch her thighs, because this provides her with a better covering, 

He said; He then raises his head and pronounces the takbir, due to 
what we have related,** and when he is calm in the sitting posture, he pro- 
trounces the takbir and makes the prostration (again), due to the words 
of the Prophet (God bless him and grant him peace) in the tradition 
of the villager, “Then raise your head till you become erect in the sit- 
ting posture.” If he does not adopt the erect sitting posture, pronounces 
the takbir and makes the second prostration, his prayer is deemed valid 
according to Abi Hanifah and Muhammad (God bless them) and we 
mentioned this earlier where they discussed the extent to which the head 
is to be raised. The correct view, however, is that if his head is very close to 
the prostrating posture, it is not valid as in that case it would be deemed 
part of the prostration, If he adopts a position that is close to the sitting 
posture, it is yalid as that would be deemed a sitting posture and the sec- 
ond prostration will then be realised. 


In his prostrations, he says) 


“It has already been referred to, see al-Zayla'i, vol. 1, 375, where the r whi" is men: 
tioned. Al-Zayla’i, vol, 1, 388. 

“It is gharib, Al-Zayla‘i, vol, 1, 388. shi 

*71f it is done in this case, it will amount to naskh (abrogation) with a khabar wie 
and this is not valid, The reason is that the text is not mujmal and an addition can omy 
be made with a Khabar wahid when the text is mujmal. d by 

“Already referred to with the words “while moving downwards...” It is recorde 
al-Titmidhi, who calls it hasan sahih, Al-Zayla‘i, vol, 1, 372. 


, d 
. Ht 's recorded by all the six sound compilations from Aba Hurayrah (God be ples 
with him). Al-Zayla‘i, vol, 1, 388, 
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He said: When he is calm after having prostrated, he pronounces the 

takbir, and we have already mentioned this, standing up erect on the 
(front) soles of his feet without sitting down or leaning with his hands 
on the ground. Al-Shafi'T (God bless him) said that he is to adopt the 
sitting posture momentarily and then rise leaning on the ground, due to 
the report that “the Prophet (God bless him and grant him peace) did 
50.2" We rely on the tradition of Abu Hurayrah (God be pleased with 
him, “that the Prophet (God bless him and grant him peace) used to rise 
in his prayer on the (front) soles of his feet.’%' What he has related is 
interpreted to apply to old age. Further, this is a posture of relaxation and 
salat has not been prescribed for this (purpose).” 
He goes through the same acts in the second rak‘ah that he went 
through in the first rak‘ah, because it is a repetition of the essen- 
tial elements, except that he does not recite the opening glorification 
(subhanaka ‘lahumma...) and the seeking of refuge (a‘adhu billahi.., ), 
as these have not been prescribed for more than one time. 

He is not to raise his hands except for the first takbir with al-Shafi'i 
(God bless him) disagreeing in the case of going into the rukai‘ and on 
rising from it. The rule is based on the words of the Prophet (God bless 
him and grant him peace), “The hands are not to be raised except on 
seven occasions: the takbir of the opening (glorification); the takbir of 
qunut (supplication); the takbirs of the two “ds”; and he mentioned four 
occasions for the hajj (pilgrimage). The tradition that al-Shafi'i relates™ 
for raising of hands (before and after ruki‘‘) is to be interpreted to apply 
to the early phase. This is how it has been transmitted from Ibn Zubayr 
(God be pleased with him). 

When he raises his head after the second prostration of the second 
rak‘ah he is to let his left leg (after straightening the foot) touch the floor 


Se 

s ltis recorded by al-Bukhari. Al-Zayla‘, vol. 1, 388. 

2 bets recorded by al-Tirmidhi from Aba Hurayrah (God be pleased with him). Al- 
ald 1, vol. 1, 389, 

aoe is, for relaxation, because it is a type of exertion in itself. 

sate ‘ ae with these words. Al-Zayla’l, vol. 1, 389-90. 

SThe, een recorded by all the six sound compilaitons. Al-Zayla’, vol. 1, 392. 
traditions Th lengthy discussion about this in figh, a discussion that revolves around 
early has € Author make short work of it by saying that this was the practice in the 

¥ Phase of Islam. This, however, is the position, according to the Hanafi perspective, 


er the discussion T < es - 5 
(God bless them), s. The rulings come down from Ibrahim al-Nakha‘l and Hammad 
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snd he is to sit on it, while he is to Keep ie Se he Upright 
«on with the toe fingers pointing tow ee eS Noy 
position with ts ieased with her) described the sitting posture of th 
"A‘ishah Sea bless him and grant him peace) during Prayer ss 
Tne ato st his hands over his iS ee as aes and is 
then to perform the fas hahhud. bey 4 ake sete eee Wa'il 
‘bn Hajar (God be pleased with him),” fo ae Pee Reason the 
fingers of the hand point towards the qiblah. 
"In the case of a woman, she is to rest on her left thigh, letting her feet 
protrude from the right side, because this provides the best cover to her, 
The tashahhud is: at-tahayyatu lillahi wa ’ssalawatu wa ‘ttayyibaty 
assalamu ‘alyaka ayyuhannabiyyu... upto its end, This is the lashahhud 
recited by ‘Abd Allah ibn Mas‘td (God be pleased with him). He said, 
“The Messenger of God (God bless him and grant him peace) took me 
hy the hand and taught me the tashahhud just as he taught me a sitrah of 
the Qur'an, and said, “Say: at-tahayyatu lillahi,,. wp to its end.” Adopt- 
ing this is better than the tashahhud transmitted by Ibn ‘Abbas (God be 
pleased with both) and that is: “at-lahayyatu al-mubarakatu as-salawatu 
at-tayvibatu [ilalit salamun ‘alayka ayyuhannabiyyu wa-rahmatu ‘Uahi 
wa-barakatuh, salamun alayna,.. up to its end.’ The reason is that in 
the tashahhud of Ibn ‘Abbas there is the imperative form (“say”) and 
(the imperative has grades) the least of which is for recommendation,” 
Further, (in [bn Mas'td’s version) the definite article al- (before salam) 
conveys generality, while the additional character waw is for renewal of 
speech (making the praises multiple but connected) as is the case in an 
oath. In addition, there is an emphasis on teaching in it (making its accep- 
lance more convincing). 
He is not to add ta this during the first sitting posture, due to the 
words of Ibn Mas‘ud (God be pleased with him), “The Messenger of God 
(God bless him and grant him peace) taught me the tashahhud for the 


ee 
wt) : ; ’ a) 
Iv ts sturi in this version, however, part of it is recorded in Muslim, Al-Zayla’i, vol. 
qth. 


“Wis ghartb, however, 
Al-Zavla'i, vol, 1, 419. 
“Tk s recorded by all the six soun 
"Its recorded by all the sound 


fefcrence ta thighs is found in traditions recorded in Muslim: 


d compilaitons. Al-Zayla‘i, vol. 1, 419. 


dea compilations except al-Bukhari. Al-Zayla’, val. 4 
That is, the at welt ce . is 
futiead io ih Meamr has grades like wiiband nadb (recommendation). Such an amr 


© narration of fbn Mas‘dd (God be pleased with him). 


goals atee — a 


middle of the prayer and its end. In the middle of the 
when he had completed the tashalthud, When it was the 
he made supplications for himself as he liked?" 


In the last two rak’ahs, he is to recite the Fatihat al-Kitab alone, due 
to the tradition of Aba Qatadah (God be pleased with him), that “the 
Prophet (God bless him and grant him peace) used to recite the Fatihat 
al-Kitab in the last two.""* This (statement of al-Qudiuri) is for elaborat- 
ing something that is good (but not a sunnah), and it is sound, because 
recitation is obligatory in two rak'ahs, as will be presented to you in what 
follows,’ God willing. 

He is to adopt the sitting posture in the last as he did the first time, 
due to what we related with respect to the traditions of Wa'il and ‘A’ishah 
(God be pleased with them).'™* This posture, however, is tiring for the 
body, therefore, it is better to adopt the posture of resting on one side 
(with the feet protruding sideways) towards which Malik (God bless him) 
was inclined.’ The narration in which it is reported that the Prophet 
(God bless him and grant him peace) adopted this resting posture'® has 
been declared weak by al-Tahawi (God bless him), or it is to be inter- 
preted to apply to old age. 

He then recites the tashahhud, and it 1s wajib (obligatory), in our 
view. Thereafter, he recites prayers and blessings for the Prophet (God 
bless him and grant him peace), which is not an obligation, in our view, 
with al-Shafil (God bless him) disagreeing in both cases. The basis (in 
our view) are the words of the Prophet (God bless him and grant him 
peace), “When you have said this or done this, then, your prayer is com- 

plete. If you like to get up you may and if you wish to remain sitting you 
may do that.”"” Reciting prayers and blessings for the Prophet (God bless 
him and grant him peace) outside the salat is obligatory (wajib) either 
once, as has been maintained by al-Karkhi (God bless him), or each time 


Prayer he got up 
end of the prayer, 


a 
a is recorded by Ahmad in his al-Musnad. Al-Zayla's, vol. 1, 422. 
ait 's recorded by al-Bukhari and Muslim. Al-Zayla‘s, vol. 1, 422. 
el the chapter on supererogatory (nafl) prayers. as 
This tradition has preceded under the discussion of the first sitting posture, AL 
via’, 423, 418-19. 
son hat is, this was his opinion, 5 2 
met is recorded by the sound compilations, except Muslim. Al-Zayla’l, vol. 1, 423- 


It is recorded by Aba Dawad from Ibn Mas‘ad (God be pleased with hint). Al- 
Zayla‘i, vol. I; 424. 
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: im and grant him peace) is men. 
thessaie oh Pare a eee ‘Ged bless him), The bens: 
en ret for us, while the word fard reported with 
of the command 15 s OE Ns 
referenc Shalhud is for its identification. 

a sta supplications as he likes out of those that are 
don the words of the Qur'an and the transmitted supplications,'*8 
ae basis of what we related with respect ts ae idee ion of Ibn Mas'id 
(God bless him) where the Prophet (God bless him an an him peace) 
said to him, “Thereafter, choose a supplication that is the pet and most 
impressive for you.” He is to begin with prayers for the f tophet (God 
bless him and grant him peace) so that it comes closest to being heard, 
He is not to make supplications with words that resemble the words 
used in the speech of humans, as a precaution against invalidity. It is for 
this reason that he is to use those that are transmitted and preserved, 
What is not impossible to ask from humans, like the words, “O Lord, 
make me marry such and such woman,” amounts to speech used by 
humans, and what is impossible to ask from them, like the words, “O 
Lord, forgive me,” does not resemble their speech. The words, “O Lord, 
feed me,” belong to the former category, which ts the sound view, insofar 


as such words are used among humans, just as it is said: the commander 
fed the army. 


He then makes the salutation turning (his face) to the right saying, 
“as-salamu ‘alaykum wa-rahmatu ‘Ilah” and then to the left saying the 
same, on the basis of what was related by Ibn Mas‘ud (God be pleased 
with him) that “the Prophet (God bless him and grant him peace) used 
to offer the salutation to the right when the whiteness of his right cheek 


could be seen and then to the left till the whiteness of his left cheek could 
be seen!" 


He is to intend in his first salutation those on his right from among 
men, Women and guardian angels and likewise on his left, because acts 
are determined by intentions." In our times, he is not to intend women 


'*That is, 


“It appea 
there are ins 


transmitted from the Prophet (God bless him and grant him peace), 
rshe is referring to a tradition from Ibn Mas‘td that has preceded in which 
tructions about fashalthud. Al-Zayla‘i, vol, 1, 428. 


ite + 
The compilers of the four Sunan have record 


y, ed this tradition. Al-Zayla’l, vol. 1, 430° 


" ; 
‘According to the well known tradition, 
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ar those Who are not participating in his prayer, and this is the sound 
views because a.com munication is meant for the addressees present. 

For the follower it is essential to include his imam in such an inten- 
tion. If the imam is on the right or the left, he is to include the imam 
in the niyyah for both sides. If he is in front of the follower, he is to 
include him in the intention for the first according to Abii Yasuf (God 
bless him) due to the preference to be given to the right side. According 
to Muhammad (Gad bless him) and in one narration from Abu Hanifah 


(God bless him) he is to include him in both intentions, because the 
imam has a share in both sides. 


The person praying alone is to include the guardian angels in his 
intention and no one else, because there is no one with him besides them. 

The imam formulates the intention for both salutations (including 
the people and the guardian angels), which is the sound view, In the 
case of the angels, a limited number is not to be intended, because the 
reports about their number have differed and, thus, resemble belief in 
the prophets (peace and blessings on them)."* Thereafter, using the word 
as-salam is obligatory (wajib) in our view, but is not a definitive obliga- 
tion (fard), with al-Shafiii (God bless him) disagreeing. He adopts the 
words of the Prophet (God bless him and grant him peace), “Its tahrim 
is the takbir and its tahlil is the taslim. We rely on the tradition of Ibn 
Mas‘tid (God be pleased with him). The existence of a choice (when you 
have said this or done this) negates both the definitive obligation and the 
wajib|"* however, we established wujib on the basis of what is related," 
by way of precaution.''* The definitive obligation is not established on the 
basis of such an evidence."” God knows best. 


Se ey 

"That is, the rule about the angels is similar to the rule about the prophets (peace and 
blessings on them) insofar as one says, “I believe in the prophets (peace and blessings on 
them) the first of whom was Adam (God bless him and grant him peace) and the last of 


whom was Muhammad (God bless him and grant him peace).” Thus, a limited number 

1S Not to be mentioned. 

" “it has preceded at the beginning of the chapter. It is recorded by Aba Dawud, al- 
mindy and Tbn Majah. See Al-Zayla‘i, vol, 1, 307, 435- 

“F the choice given in the words of the Prophet (God bless him and grant him peace), 
you say this or do this, your prayer is complete.” 

ey al-Shafi'l (God bless him), 


So that actin iti ; 
i" £ Upon it is not given up completely. os 
‘Because fard is established through a definitive evidence, while this is a khabar 
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1.1 RECITATION IN PRAYER 


He is to recite audibly in the fajr Peay in th ‘ first two tak'ahs of 
maghrib and ‘isha’, if he is the mam, while he is to recite inaudibly jn 
the next two. This is what has been transmitted (from the Prophet (Gog 
bless him and grant him peace) and related from the Companions (God 
be pleased with them))."" 

If he is praying alone, he has a choice and he may recite audibly to 
listen to himself, because he is an imém for himself. If he likes he ma 
recite inaudibly, because there is no one behind him who can listen to his 
recitation, It is, however, preferable to recite audibly so that the perfor- 
mance is in the form meant for the congregation." 

The imam recites inaudibly in the zuhr and ‘asr prayers even when 
he is leading the prayers in ‘Arafah, due to the words of the Prophet (God 
bless him and grant him peace), “Prayer during daylight is dumb,"”* that 
is, there is no audible recitation in it. In the case of ‘Arafah, Malik (God 
bless him) disagrees and the proof against him is what we have related, 

He is to recite audibly in the jumu‘ah and two ‘td prayers, due to 
the reported transmission of the mustafid category upholding audible 
recitation,” In the supererogatory prayers during daylight, he is to recite 
inaudibly, while during the night he has a choice on the analogy of the 
obligatory prayer with respect to the individual, The reason is that the 
Supererogatory prayer is complimentary for the obligatory prayer and is, 
therefore, subservient to it. 

A person who has lost the ‘isha’ prayer and is offering it after the 
rising of the sun, as well as leading the prayer,'** is to recite audibly, as 
did the Prophet (God bless him and grant him peace) when he offered fajr 


"Al-Zayla'i says that there are two mursal traditions on the issue recorded by Abii 
Dawid in his Marasil. Al-Zayla‘i, vol. 2,1, It is to be noted that a mursal tradition is a 
hujjah for the Hanafis. 

‘AL Karkhi (God bless him) maintains that he is not to raise his voice to the extent 
that the imam does, because there is no one behind him who is listening. Some jurists 
maintain that to make his prayer similar to the congregation, there is greater merit if he 
makes the call (adhan) as well us the igamah, Al-‘Ayni, vol. 2, 293. 

It is gharib, and is recorded by ‘Abd al-Razzaq. Al-Zayla‘, vol. 2, 1. 

The reference is to the reasoning given by al-Bayhaqi on the basis of traditions 
recorded by the sound compilations, except al-Bukhari, Al-Zayla'i, vol. 2, 2- 

'=For those who have missed it likewise, 


pent EO 


through delayed per ie can (qada’) in a congregation on the morning 
after the night of ta'ris.” oe 

If he is alone, he is to recite inaudibly decidedly and has no choice 
in it, and this is the sound view. The reason js that audible recitation 
is specific to the congregation in general or to time in the case of the 
individual by way of choice, and in this case none of these rules applies. 

A person who recites a sitrah in the first two rak‘ahs of ‘isha’, and not 
the Fatihat al-Kitab, is not to repeat it (in lieu thereof) in the next two 
rak‘ahs,' If he recites the Fatihah and does not recite any sarah besides 
that,”® he is to recite the Fatihah in the remaining two, the Fatihah as 
well as a sitrah, and he is to do so audibly. This is so according to Aba 
Hanifah and Muhammad (God bless them). Aba Yasuf (God bless him) 

said that he is not to recite them by way of qada’, because the wajib that 
is not performed al its time is not to be performed as qada’, except on 
the basis of an evidence.'* The two jurists maintain, and this is the dis- 
tinction between the two situations, that the recitation of the Fatihah is 
prescribed in a way that the surah follows it. Thus, if he were to recite it 
in lieu of the previous, the recitation of the Fatihah would follow the 
siralt. This goes against the way it has been laid down. It is different 
when he does not recite the sarah as in that case it is possible to recite 
it by way of gada’ in the manner that is prescribed. Thereafter, he (Imam 
Muhammad) mentioned something here that indicates wujfib (obliga- 
tion) and in Kitab al-Asl he uses the word recommendation. The reason 
is that if it is recited later it is not linked to the Fatihah, and the obser- 
vance of its prescribed sequence is not followed. 

He is to recite both audibly. This is the correct view, because combin- 
ing audible and inaudible recitation in a single rak‘ah is repugnant and 
the alteration of the supererogatory recitation, which is al-Fatihah, (into 
wajib) is preferable,” Thereafter, recitation is inaudible when he can hear 


“Mt is reported by Imam Muhammad ibn al-Hasan al-Shaybani (God bless him), 
from Ibrahim al-Nakha'l (God bless him), in his Kitab al-Athar. It is also recorded by 
Muslim in his Sahih, Al-Zayla'’, vol. 2, 3. 

“That is, by way of qada’. Some jurists say that the recitation of the Fatihah is obliga- 
tory and should be repeated in the remaining two rak‘ahs by way of qada', if it is missed 
in the first two, 

oat way of addition. 

San there is no evidence for this case. 

Hs sit was to be recited inaudibly in its own place originally, but will now follow the 
¢ of the stirah, which was originally wajib. 
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himself, while recitation is audible ST Ti vente. ei hear him too, 
This is the position according to the fagin ¢ . fear al: indawani (God 
bless him), because the mere movement of the tongue without 4 sound 
does not amount to recitation, Al “Karkhi (Gad bless him) said that the 
lowest category of audible recitation is that he hear himself and the least 
category of inaudible recitation is the formation of words, as recitation 
is an act of the tongue and not that of the ear. In the statement in the 
Book is an indication of this, It is on this rule'** that all that pertains to 
expressions, like divorce, emancipation and exemption, is determined,25 

The minimum recitation that is deemed valid in prayer is one verse, 
according to Abii Hanifah (God bless him). The two jurists held that it 
is three short verses or one long verse, because he cannot be deemed a 
reciter without this as otherwise he would appear to be one reciting what 
is less than one verse. He (Abu Hanifah) relies upon the verse, “Recite 
what is easy from the Qur'an,’ without qualifying it in any way, except 
that what is less than a verse is excluded (as it does not give a complete 
meaning), and a verse does not convey (such an incomplete meaning), 

During a journey he (the imam) is to recite the Fatihat al-Kitab and 
any sitrah that he wishes, due to the narration that “the Prophet (God 
bless him and grant him peace) recited the ma‘iidhatayn’® in the fajr 
prayer during journey.”"” Further, journey affects the length of the prayer 
itself, therefore, it should be more effective in lessening the length of the 
recitation. This is the case when departure is to be hastened, but when 
there is calmness and no haste, stirahs like al-Buruj and Inshaqqat are to 
be recited in fajr. The reason is that it is possible to observe the sunnah 
along with the relaxation,” 

When in a settlement, he should recite forty or fifty verses in the 
two rak’ahs of fajr besides the Fatihat al-Kitab. It is reported that these 
are from forty to sixty and from sixty to one hundred, and for each 
such assertion a report has been recorded from the Companions (God 


a 
5 oui 
cere the accompanying disagreement. 
oe ns if he forms the words, “You are divorced,” in his statement to his wife, but he 
min a way that he cannot hear himself, the divorce takes place according to 


al-Karkhi (G ' . . 
Nd OIE cide him), but not according to al-Hindawani (God bless him). 


''Sirat al-Falaq and sitrat al-Nas. 


“It is recorded by Aba Dauna <. 
Race y Abi Dawad in his Sunan, Al-Zayla‘i 
“As it amounts to both during a journey. aa A 
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be pleased with them). The reconciliation is that he should recite one 
hundred verses with eager followers and forty with those who exhibit 
laziness, while on the average he is to recite a number that is between fifty 
and sixty. It is also said that he should take into account the length of the 
nights and their shortness’ and the excess of occupation (with work) 


and its absence. 

He said: During zuhr he is to do the same, due to their similarity 
in terms of the time available. In Kitab al-As/ it is stated that he may 
recite less than that as this is the time of occupation with work, therefore, 
he is to reduce the recitation in order to avoid irritation. The ‘asr and 
sha’ prayers are similar and he is to recite the awsat al-mufassil (from 
Kuwwirat up to al-Duha). 

In the maghrib prayer he is to recite even less, and he may recite qisar 
al-mufassil (from al-Duha up to the end of the Qur’an), The basis (as!) 
for this is the letter of ‘Umar (God be pleased with him) to Aba Masa al- 
Ash‘ari (God be pleased with him) that in fajr and zuhr, tiwal al-mufassil 
(from al-Hujarat to as-sama’u dhat al-Buruy) are to be recited, in the ‘asr 
and ‘isha’ prayers, awsat al-mufassil are to be recited, while in the maghrib 
prayer, the qisar al-mufassil are to be recited."° The reason is that the 
maghrib prayer is based on shortage of time and lightening the recitation 
is more suitable for it. For ‘asr and ‘isha’ prayers delay is recommended 
and, therefore, by lengthy recitations they are likely to fall within a time 
period that is not recommended, They are thus to be limited through the 
awsat. 

The first rak‘ah of fajr is to be made longer than the second rak‘ah in 
order to help the people catch up with the congregation. 

He said: The two rak‘ahs of the zuhr are of equal length. This is so 
according to Aba Hanifah and Aba Yiisuf (God bless them). Muhammad 
(God bless him) said: It is dearer to me that the first rak‘ah in all prayers 
be made longer than the other rak‘ahs, due to the report that “the Prophet 
(God bless him and grant him peace) used to lengthen the first rak’ah as 
compared to the other rak‘ahs in all prayers."*” The two jurists maintain 


a 
eo report is recorded by Muslim from Jabir (God be pleased with him). Al-Zayla’t, 
am 4. 
With a change of seasons. 
mae traditions recorded by al-Nasa’i and Ibn Majab. Al-Zayla’t, vol. 2,5. 
"Is recorded by al-Bukhari and Muslim in their Sahths. Al-Zayla‘i, vol. 2, 5-6. 
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that the two rak’ahs are equal with respect Lo their entitlement 1G reeitg. 
tion, therefore, they are equal in terms of the length ol the recitation ds 
well, as distinguished from the faye prayer as thatts the time of sleep und 
oblivion. Further the tradition is interpreted to mean lenpt hening of the 
glorification with respect Lo thanda’, avawwudh and lusiniyyah, In de 
mining the length of the recitation, excess OF decrease i what is less 
three verses is not to be given consideration due to the Mupossibilit 
avoiding this without hardship. 


The recitation of a particular sural is not fixed for any of the Prayers, 
in the meaning that prayer is not valid without it, on the basis of the 
unqualified meaning of what we have recited,! It is disapproved to 
permanently associate something from the Qur'an with a particular 
prayer" insofar as that leads to the avoidance of the rest of it and such a 
preference cannot be made. 


ler. 
han 


The follower is not to recite behind the imam, with al-Shafi'y ( God 
bless him) disagreeing in the case of the Fatthah, He reasons that recita- 
tion is one of the essential elements (rukn) of prayer and the followers 
must participate in this with the nan, We rely on the words of the 
Prophet (God bless him and grant him peace), “Por a person who has an 
imam, the wnam’s recitation is his recitation,”*’ and on this there is the 
consensus (1jma’) of the Companions (God be pleased with them)."" It 
is a rukn that is common for them, but the part of the follower is silence 
and listening. The Prophet (God bless him and grant him peace) said, 
“Remain silent when the imam recites.” It is preferred by way of pre- 
caution (to recite the Fatihah) on the basis of what has been transmitted 
from Muhammad (God bless him) (by some scholars), but it is disap- 
proved by the two jurists due to the violation of what comes naturally. 


He is to listen intently, maintaining silence, even if the imam is recit- 
ing a verse that mentions heaven (targhib) or one that mentions hell 








That is, the unqualified meaning of the verse requiring recitation of what is easy: 
Sve al-Zaylir'i, vol. 2, 6, for acomment on the Opposite view, ' 
“It is related from a number of Companions (God be pleased with them), One Iri- 
dition from Jabir is recorded by Ibn Mayah in his Suman. Al-Zayla‘t, vol, 2, 6-7: 

“mim Muhammad indicates this in his version of al-Muivagfa’. Another reper 
from al-Tahawi. AL-Zayla'l, vol, 2, 12, 7 


4a 4 arc ee _ , \ ase Py , at vol, . 
One version from Abu Masa is recorded by Muslin in his Sahil. Al-Zayla 
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(iarlib)," because listening and maintaining silence 
gation on the basis of the text and recitation, supplications for heaven 
orsecking refuge from the Fire, are all matters that interfere with this. 

The same applies to the khutbah (sermon) as it does to 
and prayers for the Prophet (God bless him and grant him peace), due 
to the obligation of listening, unless the person delivering the sermon 
recites the words of the Exalted, “God and His angels send blessings on 
the Prophet: O you who believe! Send blessings on him, and salute him 
with all respeet.””" in which case the listener is to send blessings inwardly 
(silently). The jurists disagreed about the person who is far removed from 
the pulpit. The safe thing to do is to maintain silence in order to uphold 
the obligation of keeping silent. God knows best, 


is a definitive obli- 


blessings 


ie is, he is not to ofler supplications on hearing these verses. v4 
Nere dre reports that the verse referred to was revealed wilh respect to recitation 
behind the innann, It is recorded by Imam Abmad (God bless him) thar he said: The 
People “rived at a consensus that this verse pertains to prayer. Al-Zayla’i, vol. 2.13, 
"Qur'an 33:56, 








Chapter 12 


imamah (Leading the Prayers) 


The congregation is an emphatic sunnah (sunnah mu’akkadah),' due to 
the words of the Prophet (God bless him and grant him peace), “The 
congregation is a sunnah from among the sunan al-huda, which is not 
given up except by the hypocrite.”* 

The best person for the imamah is one who is the most knowledge- 
able about the sunnah. It is reported from Abi Yusuf (God bless him) 
that he is one who is best in recitation, because recitation is a necessity, 
while the need for knowledge arises when a legal issue arises. We say that 
recitation is needed for one essential element (rukn) of salat, whereas 
knowledge is required for all the elements. 

If two persons are equal in terms of knowledge, then, the best of them 
in recitation (is to lead the prayers). This is based on the words of the 
Prophet (God bless him and grant him peace), “The people are to be led 
by one who can recite best the Book of God. If they are equal in this, then, 


en ee 8 
‘We have stated that the term sunnah used in figh texts, especially in this book, is 
used in the sense of sunnah mu’akkadah, which is an act that the Prophet (God bless 
him and grant him peace) performed persistently, and gave up only due to an excuse. 
e compared to this, the word adab (pl. adab) is an act that the Prophet (God bless 
fen and grant him peace) performed a few times, but gave up at other times. This is 
a a to as ghayr mu'akkadah by some. If this is the case, the use of the word 
want cre would have been sufficient. The Author, however, is referring specifically to 
the oe akkadah and by this he means sunnat al-huda. This is an enhanced form of 
bvaare x ae comes very close to the wajib. In fact, the congregation is called a wayib 
theres pnt Hanafi jurists, and as fard kifayah by others. The distinction should, 
retore, be kept in mind. 


2: A 
sore 's gharib in this version, however, Muslim has recorded a different version that 
vs the same meaning. Al-Zayla‘i, vol. 2, 21. 


3 . 
This means a person who knows figh and the rules of the shari‘ah. 
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je antahh has the best knowledge of the sunnah The one who used 
to recite the best (from among the Companions—God be pleased with 
them) was usually the best in knowledge as well, because they used to 
receive the Qur'an along with a knowledge of the ahkam (rules), thus, the 
hest reciters were given priority in the traditions. This is not the case in 
our times, therefore, we have given priority to the one best in knowledge. 

if they are (still) equal, then, the one who is most pious, due to the 
words of the Prophet (God bless him and grant him peace), “If one has 
prayed behind a knowledgeable pious imam, it is like praying behind a 
prophet,”® 

If they are equal (in all the above matters), then, the one who is the 
eldest, due to the words of the Prophet (God bless him and grant him 
peace) to the two sons of Aba Malikah, “The elder of you is to lead you.”* 
Further, giving preference to him leads to an increase in the congrega- 
tion. Giving priority to a slave is disapproved, as he is not free to devote 
time to knowledge, and to the villager for most of them lack knowledge, 
and to the disobedient (fasiq), as he does not follow the commandments 
of din, and the blind as he cannot avoid impurities, and the illegitimate 
person born out of zina, because he does not have a father who can super- 
vise (discipline) him and consequently ignorance overtakes him. Further, 
in the preference of these persons there is a likelihood of reducing the 
size of the congregation, for which reason it is disapproved. If, however, 
they are given preference, the prayer is valid, due to the words of the 
Prophet (God bless him and grant him peace), “Pray behind every pious 
and impious person.”” 

The imam is not to prolong the prayer for the followers, due to the 
words of the Prophet (God bless him and grant him peace) “A person 
who leads the people in prayer, is to offer the prayer of the weakest among 
them, for among them are the sick, the old, and those in need.” 


‘It is recorded by the sound compilations, except al-Bukhari. This version is a 
Muslim as related from Tbn Mas'did (God he pleased with him). Al-Zayla’, val. ae ; 
‘Itis gharib in this version, Al-Tabaranj and al-Hakim have related somewhat sim! ’ 
traditions, Al-Zayla'i, vol, 2, 26, i 
OTH; . 
__ This has preceded. tt has been recorded by all the six Lmams of the sound comP : 
tions (God bless them all). Al-Zayla'i, vol, 2, 26. 
. Is recorded by al-Dar'qutni in his Sunav. Al-Zayla‘i, vol, 2, 26. him): 
The : 18 recorded by al-Bukhari and Muslim from Aba Hurayrah (God ae 
‘ere are other traditions too that convey the same meaning. Al-Zayla’i, vol. % 29° 
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disapproved for women to offer prayers in a congregation all by 
themselves, as this is not devoid of the commission of the prohibited, 

and that is because the jamz stands in their midst in the row, thus, it is 
disapproved as in the case of the naked. 


if they do pray alone, then, the imam stands in their midst, because 
‘A‘ishah (God be pleased with her) did this,'” while her act has been 
interpreted to apply to the initial phase of Islam." The reason is that in 
standing in front there is greater exposure. 


A person who prays with a single person makes him stand on his 
right due to the tradition of Ibn ‘Abbas (God be pleased with both) that 
the Prophet (God bless him and grant him peace) prayed with him and 
made him stand to his right.’* He should not stand behind the (line of 
the) imam. According to Muhammad (God bless him), he is to place his 
toe fingers close to the heel of the imam. The first opinion, however, 1s 
the stronger opinion. If he does pray behind him or while standing to his 
left, his prayer is valid, but he is sinning for opposing the dictates of the 
suinah, 


It is 


1f the person leads two others, he is to stand in front of them. Accord- 
ing to Abii Yusuf, he is to stand in their middle. This has been reported 
from ‘Abd Allah ibn Mas‘ad (God be pleased with him). We maintain 
that the Prophet (God bless him and grant him peace) stood ahead of 
Anas (God be pleased with him) and the orphan when he led them in 
prayer,’ This is for the preferred position, while the report from the 
Companion is evidence of permissibility (that is, the prayer is valid in 
the middle position) 


ty : is not permitted for men that they be led by a woman or a minor. 
ki the case of a woman, it is due to the words of the Prophet (God bless 
mand grant him peace), “Move them behind insofar as God has moved 


q . 5 

whee is, the giving up of the Sunnah. 
" : en by al-Hakim and others too. Al-Zayla'i, vol. 2, 30-31, 

bless him ees in Madinah when she was nine and was with the Prophet (God 

¢ weak, Srant him peace) for another nine years; therefore, this claim appears to 

“His in i 
“Itis senses a all the six Imams in their sound compilations. Al-Zayla‘i, vol. 2, 33- 
Withers by Muslim in his Sahih. Al-Zayla‘i, vol, 2, 33. 


y all the sound compilations, except !bn Majah. Al-Zayla‘i, vol. 2, 35. 
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them behind.’ Thus, positioning them in front is not permitted, As fo 
the minor, he is required to ofter supererogatory prayers alone and shi 
cannot lead those under a duty to offer obligatory prayers, The Masha’ikh 
oat Balkh (God bless them) permitted the imamiah of the minor in the case 
at tarawih prayers and absolute sian (rawatib before and after obliga- 
tory pravers), but our Mash@ikh (God bless them)" did not permit it 
Among them were those who ascertained a disagreement, about muutlag 
najl prayers, between Abu Yusufiand Muhammad (God bless them). The 
preferred opinion is that it is not permitted in any of the prayers, because 
the naj] (supererogatory)) prayers of the minor are less than those of the 
major insofar as the minor is under no duty to offer qada’ when such 
prayers are rendered invalid, and this is on the basis of consensus (ijma’). 
The strong is not to be structured upon the weak as distinguished from 
the person who is under the impression that he owes a prayer, for such an 
issue is moot (subject to itihdad),'’ and the obstacle for such a person is 
considered non-existent." The case is also distinguished from that of the 
minor leading the minor for in that case the prayer is uniform (equal in 
strength). 

The saff (row) is to be formed first by men, followed by minors and 
then by women due to the words of the Prophet (God bless him and 
grant him peace), “Let those who have attained puberty and are the object 


"It is gharih and a marfa‘ tradition. A tradition conveying the same meaning has 
been recorded by the sound compilations, except al-Bukhari, from Aba Hurayrah (God 
bless him), Al-Zayla’i, vol. 2, 36. 

“From Samargand and Bukharah 

"In this case, a person is under the impression that he owe 
he starts offering it as gada’. During performance the prayer is 
due as yada’ for the reason that he had started offering it? The ] Fipatory I 
it is not due as qada’. Zufar (God bless him) maintains that gada’ is now ob "i a 
this person, under a false impression, was leading another who was OT rr fot 
after fasid, qada’ is obligatory for one offering nafl, even though itis not O° * leading 
the one leading. This case, on the face of it, appears similar to that of the _ leading 
another who is offering nafi. In both cases, gada’ is not obligatory on the Pe ied to lead 
but it is on the person following, after fasad. Thus, a minor should be aga ;, howeveh 
the prayer on the analogy of the person under a false impression. ee impression is 
are distinguished. The reason is that the case of the person under the take hile the ree 
moot. Zufar (God bless him) maintains that qgada’ is obligatory for him, W Gis 3! for 
jurists maintain that it is not, As compared to this the issue of there bell : Gch 
the minor is settled. Analogy for the settled case cannot be structured up’ 

'SArising from ijtihad and disagreement. 


s an obligatory praye and 
rendered invalid. Is it now 
three jurists maintain that 
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of prohibition (whose prayer can be nullified) stand behind me.” Fur- 
ther, nuiiadhalr" invalidates prayer, therefore, women have to be moved 
behind. If a woman has come to stand by his side (parallel to him), and 
they are participating in the same prayer, his prayer has become invalid 

rovided the imam included her in his niyyah. Analogy implies that it is 
not nullified, and that is the opinion of al-Shafi'l (God bless him) taking 
into account her prayer, which is not nullified. The basis for istihsan is 
what we have related, and it is of the well known category. It is he who 
is the addressee, and it is he who has given up the obligation of position 
(to be ahead of her). Accordingly, it is his prayer that has become invalid 
and not hers, just like that of the follower when he stands ahead of the 
imam. lf the imam did not include her in the niyyah, it does not harm 
this person for her prayer is not permitted, because without her inclu- 
sion participation is not established in our view, with Zufar (God bless 
him) disagreeing. Do you not see that the imam is bound to order the 
positions, thus, the matter is dependent on his duty, as in the case of fol- 
lowing. The niyyah of imamah (to include the woman) is stipulated if she 
is led in the parallel position. If there is no male next to her, then, there 
are two narrations in this. The distinction on the basis of one of these is 
that nullification is certain, while on the basis of the second it is probable, 

Among the conditions of (the issue of) muhadhah are: that the 
prayer be common, that it be absolute, that the woman be one who can 
be the object of desire, and that there be no curtain between them. As 
this prayer has been identified as nullified on the basis of a text, as distin- 
guished from analogy, therefore, all that the text has laid down is taken 
into account. 

Attending the congregation is considered disapproved for them 
(women), that is, the young women due to the apprehension of fitnah, 
There is no harm if the old women go out (for the congregation) for fajr, 
maghrib and ‘isha’. This is so according to Abii Hanifah (God bless him). 
The two jurists said that they can go out for all the prayers, because there 
s Na fitnah in this due to the absence of desire for them. Thus, it is not 
disapproved, as in the case of ‘id. He argues that excessive lust can lead to 
it, therefore, fitnah can occur, however, the fasiq persons spread around 


a es 
b ae Version of the tradition from Ibn Mas‘ad (God bless him) has been recorded 
Y enn Aba Dawid, al-Nasa’i and Ibn Majah. Al-Zayla‘i, vol. 2, 37. = =, 
e eon s ing of women next to men with the likelihood of touching. It is described in 

Issue. 
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during zuhr, ‘asr and jumu‘ah timings. They sleep during fajr and ‘isha? 
tintings, and at the time ol maghrib they are busy with meals, The open 
spaces are wide, and it is possible for women to remain separated from 
men, therefore, it is not disapproved (during ‘til). 

He said: A person in a state of (full) purification is not to pray behind 
a person whose position is the same as a woman with extended bleed. 
ing (mustahadah),” nor should a woman in a state of purification pray 
behind a mustahadah. The reason is that a person in sound health is jn 
4 stronger state as compared to the handicapped; a thing cannot bear the 
burden of one that is stronger than it. The imam bears the responsibility 
of his own salat and that of the person following him. 

Nor should a literate person who can read (the Qur’an) pray behind 
the illiterate person (ume) or a person wearing clothes behind one who 
is naked, due to the (differing) strength of their state, 

It is, however, permitted that a person who has performed tayam- 
nium be the imam of those who have performed wud’, This is so accord- 
ing to Aba Hanifah and Aba Yasuf (God bless them), while Muhammad 
(God bless him) said that it is not permitted, because tayammutm is 
purification based on necessity and wudii’ is the primary purification. 
The two jurists maintain that tayammunr is absolute purification (not 
qualified), therefore, it is not limited to the case of need, 

The person who has performed mash may be the imam for those who 
have washed. The reason is that the boot prevents the spreading of hadath 
and what has affected the boot is eliminated with mash, as distinguished 
from the case of the mustahadah, because in that case hadath has not been 
legally acknowledged despite its existence in reality, 

A person standing may pray behind one who is sitting. Muhammad 
(God bless him) said that it is not permitted and this is based on the anal- 
ogy (giyas) constructed upon the (stronger) state of the person standing. 
We gave up this analogy due to the text, and that is the narration that “the 
a sae: bless him and grant him peace) offered his last salat while 

n the people behind him were standing,”™ 
lta ee through indication may pray behind a person 
sata wok is ie equality of their states, unless the person following 
ys with indications, while sitting and the imam adopts the reclining 


ae . 
That is, a person with a Permanent nose 


: : 7 nds, 
“It is recorded by al-Bukhari and Misia, ALE nl eye cee 


. Al-Zayla’i, vol. 2, 41. 
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The reason is that the sitting posture has been legally acknowl- 
posts: < (egmparative) strength is established. 
.dged and its (comparative) s 8 hats . 
, ef person who performs ruki‘ and sujtd is not to pray behind one 
s with indication. The reason is that the state of the follower is 
= De kaueved Zufar (God bless him) disagrees about this. 
as pee praying obligatory polais not to follow in prayer the per- 
son offering supererogatory prayers. 3 The reason is that following is 
ructured (upon a similar prayer) and the imam here lacks the attributes 
of the obligatory prayer,thus, the (obligatory) prayer cannot be struc- 
tured upon something missing. 

He said: Nor can the person offering one type of obligatory prayers 
follow one who is offering a different type of obligatory prayer, because 
following is participation and capability, therefore, unity (of prayer) Is 
essential, According to al-Shafi'l (God bless him) it is valid in all these 
cases (stated above), because following in his view is performance (of 
acts) by way of compatibility, while in our view the meaning of bearing 
responsibility (by the itam) is taken into account. : 

A person offering supererogatory prayers may offer them following 
one who is offering obligatory prayers, because the need in his case is 
for basic salat (that can be offered with an unqualified miyyah) and this is 
found in the case of the imam (who is offering basic salat and obligation 
in addition), thus, the construction is valid. 

A person who follows an imam in prayer and then finds out that the 
imam was in an impure state, is to repeat his prayer, due to the words of 
the Prophet (God bless him and grant him peace), “A person who leads 
a group and then finds that he was in a state of hadath or janabah is to 
tepeat his prayer and so should the people.” Al-Shafi'l (God bless him) 
has a disagreement with this on the basis of what has preceded, while 
we consider the responsibility as the basis, and this for permissibility and 
invalidity, 

Ifa person who cannot read leads in prayer a group of persons, who 
can read as well as a group of people who cannot read, then, their prayer 
's not valid according to Aba Hanifah (God bless him). The two jurists 
said that the prayer of the imam and those who cannot read is valid as he 


ie “There are traditions recorded by al-Bukhari and Muslim on this issue. See al-Zayla't, 
252, 


a ‘ . 
: ‘It is recorded by al-Dar’qutni and al-Bayhagi. Al-Darqutni calls ita rmursal, Al- 
Zayla lL, vol, 2, 58. ° 
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leading a group of handicapped people as well as those 
ndicapped. The situation resembles that of a naked wie: 
son leading naked persons as well as those who are dressed, Abu Hanifah 
argues that the imam has relinquished the obligation of recitation When 
he is able to do so, therefore, his prayer is not valid. The reason is that 
if he had led those who could recite, the recitation of the reciters would 
amount to his recitation, as distinguished from this issue (of the naked) 
and those similar to it as the factors (handicaps) present in the case of the 
imam are not present in the case of the followers. 

If the person who cannot read prays alone while one who can recite 
prays alone, it is permitted. This is correct as the desire to pray as a Sin, 
pregation is not exhibited by them. 

Ifthe innarn recites in the first two rak ahs and makes an ummi lead in 
the remaining two, their prayets are invalid. Zufar ( God bless him) saiq 
that their prayers are not invalidated as the obligation of recitation has 


is handicapped 
who are not ha 


been performed. We argue that each rak‘ah amounts to salat, therefore, 


it cannot be devoid of recitation either actually or by presumption, and 
there is no presumption in the case of the ummit due to the lack of ability, 
The same applies if he makes him lead the tashahhud. God, the Exalted, 


knows best. 


Chapter 13 


Ritual Impurity (Hadath) During Prayer 


He who is involuntarily overcome by ritual impurity (hadath)' during 
prayer is to move away, and if he is an imam he should delegate the 
imamah; he is then to perform wuda’ and continue his prayer. Analogy 
implies that he is to pray afresh. This is the view of al-Shafi'l (God bless 
him) on the argument that hadath negates prayer,’ while walking and 
turning away (from the qiblah) both render it invalid. Thus, it is similar 
to voluntary acquisition of hadath,* We rely on the words of the Prophet 
(God bless him and grant him peace), “A person who vomits, has a nose- 
bleed, or passes madhti in his prayer is to turn away and perform wudii’, 
and he may then continue his prayer as long as he has not spoken.”’ The 
Prophet (God bless him and grant him peace) said, “If one of you vom- 
its or has a nosebleed, he is to place his hand on his mouth and make 
another person who is not affected by hadath come forward (for leading 


ee Ss ae E 
‘There is an addition here in the text preferred by al-‘Ayni to the effect that "if he 
Coughs and passes wind due to pressure," but the previous phrase of being overcome by 
involuntary hadath covers this situation. Accordingly, we feel that this addition is not 
Justified and must have been a gloss that crept into the text. See al-‘Ayni, vol. 2, 377. 


t have be st he tex we 3: 
diti Because Purification is a condition for the continuation of salat just as it is a con- 
ton for its commencement, 
‘Towards ablution. 


Die to these negating acts, 
Za ae Versions of this tradition are recorded by Ibn Majah and al-Dar'qutni. Al- 
it” "Ot 2: 60. It is also recorded as a mursal by ‘Abd al-Razziq. Al-‘Ayni, vol. 2, 
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6 The need is in the case of involuntary hadath’ and not vo}. 


the prayer).” : 
for which there is no such need. It is, therefore, not to be 


untary hadath 
linked to voluntary hadath,* 

It is, however, better to renew the prayer” !n order to avoid the doubt 
due to a conflict of evidences," It is said that the person praying alone 
may start anew, while the imam and the follower are to continue their 
prayer in order to secure the higher benefit of the congregation, 

The person praying alone may complete his prayer at his location 
(where he performs wudi’) and if he likes he may return to his earlier 
position, The follower is to return to his earlier position, unless the imam 
has already completed the prayer, or when (the mam is not done but) 
there is some obstacle/barrier between them. 

A person who believes that he has acquired hadath and moves out 
of the mosque, but thereafter he comes to know that he did not acquire 
hadath, is to renew his prayer. If he did not leave the mosque, he is ta 
complete what remains of the prayer. Analogy, in both cases," implies 
the renewal of prayer, which is a narration from Muhammad (God bless 

him) due to the existence of relinquishment of prayer without (valid) 
excuse." The basis of istihsan is that he moved away with the intention 
of correcting an error. Do you not see that if what he believes comes to 
be realised, he would be continuing his prayer, therefore, the intention to 
rectify is associated with actual rectification, as long as his location has 
not changed by coming out (of the mosque), 


“This is considered gharib. Traditions conveying the same meaning are recorded by 
Abu Dawnd, Ibn Majah and al-Dar'qutni. Al-Zayla'i, vol. 2, 62. 

"That creates a valid excuse for walking towards wirdit’. 

“As asserted by al-Shah'l (God bless him). 

"In order to undertake the obligation with a certainty. 

“The reason is that there is a clash of analogy and istilsan. Analogy dictates thal 
the tahrimah no longer exists and the conditions (like taha@rah) are not found, Istiksar 
is based on a Khabar wahid as well as the consensus of Companions (God be pleased 
with them). This clash of evidences does not prevent the legal validity of continuing the 
prayer after wudii’, however, it is preferable to be certain and content that the prayer has 
been offered in its perfect form, Accordingly, renewing the prayer after a fresh wud’ is 
preferred, 

_ Whether or not the person has left the mosque, 

That is; itis just his suspicion that he has acquired hadath. The qa'idah fighiyyah. 

What ig established with cer tainty cannot be done away with doubt,” is to be recalled 
ere. Consequently, an excuse is not established here, Istihsan takes a more lenient view. 
As compared tu this, the first issue is based upon yaqin (certainty). 
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ss delegated the (imamah of the) prayer to another, his prayer 

Ifhe invalid,” as he has undertaken too many acts (like delegation 
pas become ) without an excuse.’* This differs from the case where he is 
and ee ression that he has commenced prayer without wudir’ and 
under the! AiR: but thereafter he comes to know that he is maintain- 
then he Y a" so that his prayer is invalid even when he does not move 
ing his rea caite because turning away is by way of relinquishment.'3 
out oft hoe se that if what he believed had turned out to be true he 
= si baie renewed his prayer.'* This is the underlying rule (for under- 
would “ei distinction).”” The location of the rows ina desert is assigned 
en of a mosque. If he moves towards the front, then, the limit is 
the aia but ifa sutrah is not there then the limit is equal to the extent 
ie ei [f he is praying alone, then the limit is the location of his 


prostration on all sides, 

ifhe has a fit of insanity, or goes to sleep and hasa seminal discharge, 
or has a fit of fainting, he is to renew his prayer, because these incidents 
are rare and, thus, cannot be included within the implication of the text."* 
Likewise, if he laughs out loud, for that has the status of speech that cuts 


off prayer. 

{f the imam is prevented from recitation (due to physical reasons) 
and he makes another come forward, the prayer of both is valid, accord- 
ing to Aba Hanifah (God bless him), while the two jurists said that 
their prayer is not valid, because such an occurrence is rare and, there- 
fore, resembles major impurity (janabah) during prayer. He (the Imam) 
argues that istikhlaf (delegation) is due to a (physical) disability that is 
certain in this case."® Further, prevention from recitation is not rare, thus, 
it cannot be linked to major impurity. If he is able to recite to an extent 


ee if he does not leave the mosque. 
oe being certain and of hadath being actually found. 

Of prayer, 
| 

Because it would be sala¢ without the condition of purification having been tess, 
: The rule then would be: When the possibility of rectification of error exists, istihsan 
el Ps otherwise it does not, 
"The text is the tradition: “A person who vomits, has a nosebleed or passes madhiin 
“ee '$ fo turn away..,.” 

s, the qa'idah fighiyyah mentioned above is not invoked. 
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oy ted t pe 
valid, it is 20" P20 due to the absence of a need fo, 


. er we eet 
that makes pray f consensus (na ); 


rion, on the basis © 


delegation. ‘purity overcomes him after fashalhad, he is to per. 
If involunenry the salutation. The reason ts that the salutation is 
form wail’ and 0 Stivioa ig essential for performing it. 
essential, therefore, ‘avokes hadath at this stage” or he talks to some. 
Ifhe intentionally : ‘bap negates prayer, his salat is complete. The 
one or does some Raa has been created for the continuity due to the 
reason is at ae that cuts it off.* There is, however, no repetition 
papi +s ps (essential element) is left. 
for him as no se performed tayammum sees water during his 
If a person Ww i nullified.? This discussion has preceded earlier, 
prayer, his preyee ; dopting the sitting posture to the extent of the 
IP4 he sees it” a . ncn mash and the period of mash is over, 
tashahhud, or he a . with a slight movement,”* or he is an ummi, 
or he takes off his boot h,? or he is praying naked when he notices a 
but comes to learn a sarah,” or Ne 18 p but finds the ability for bow- 
:# orhe is praying through indication, bu oy ee 
dress, 0 ting, or he remembers a lost prayer that was due from 
se Seacune es or an imam who can recite acquires hadath and 
Seas the prayer to an umm, or the sun has risen during fajr, or the 
time of ‘asr has commenced while he is still praying pm ah, or he had 
performed mash on the splint (plaster) and it falls down elute tet healing, 
or he was a person with a disability and the disability goes away, as in 


“That is, delegation of imamah in such a case is not permitted on the basis of ijma’, 

»That is, the stage of tashahhud. 

“The acts mentioned in the issue. or 

“The Author mentions this issue bere so that it can be compared with cases in whic 
hadath has been acquired during prayer. In the case of tayamimum, when water 35 oe 
the hadath existing prior to tayammum takes over and renders void the purificatio 
created through tayammum. 


“These are twelve issues in all and are well known. Some jurists have addels it 
additional issues here. 

“That is, ifhe is praying with tayammum and sees water. 

“Because excessive movement invalidates prayer. 


y : ‘ ' j i Ss . 
: ’That is, recalls it after having forgotten it. Some say if he hears it ape Re 
with excessive effort, 


* Without seeking it. 
Or his imam. 
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fthe mustahadah and those with the same legal status,” then, 
the cas 0" ullified according to Aba Hanifah (God bless hi 
er is nullifie ig to Abo Frans ess him). The 
his pray ts said that his prayer is valid. It is said that the rule here is that 
eve aaa of prayer through the act of the worshipper is obligatory” 
nea to Abu Hanifah (God bless him), while it is not obligatory 
a to the two jurists. Thus, the intervention of these factors at 
accor tie in his view, is the same as their intervention during prayer, 
this ae ha view of the two jurists it is like their intervention after the 
wa at They rely on what we have related about the tradition of Ibn 
vyas'0d (God be pleased with him).* He argues that it is not possible for 
him to offer another prayer except by emerging from this prayer, and the 
act without which an obligation cannot be attained becomes an obliga- 
tion, Further, the meaning of the word “completed” here is that it is close 
to completion, Delegation, however, is not an invalidating factor so that 
it is justified on the part of one who recites. The invalidating factor is a 
necessary requirement of the Aukm shar‘i, which is the ineligibility for 
imamah. 

Ifa person follows the imam, after the imam has prayed one rak‘ah, 
and the imam then acquires hadath bringing this man forward (by dele- 
gation), his imamah/prayer is valid, due to participation in the tahrimah. 
It is, however, preferable for the imam to delegate it to one who has 
caught the prayer (right from the start) as he is better able to complete 
his prayer. It is necessary for this person being brought forward not to 
advance due to his inability to offer the salutation. If he does advance, 
then, it is essential for him to start from where the imam left off, as he 
stands in his place. When he reaches the stage of the salutation, he is to 
make another person, who caught the prayer (from its start), to advance 
so that he can offer the salutation. If at the time of completing the salat 
of the (first) imam, he laughs loudly or intentionally acquires hadath, 
or talks or walks out of the mosque, his prayer stands nullified, while 
Sine of the followers is complete, The reason is that an invalidating 
hers . ound in his case during the prayer, while it affects them only 

€ performance of all the arkan (elements). If the first imam has 
“Like 4 Person with a urine problem or an ulcerous wound. 


these an the worshipper must himself end his prayer after tashahhud, however, in 
2 This sie Prayer has been terminated by other acts or happenings. 
have said heeded. In this tradition of tashahhud where the words are: “Where you 


Or done this your prayer is complete.” Al-Zayla’i, vol. 1, 306. 
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\ his prayer is valid, but if he is not done w; 
lid. This is the correct view. 


th hig 


pleted his prayes' 


can ris inva 


¢ 
prayer, his pray ire hadath and t itt; 
If the first inant does not acquire 7ad@atn an akes the Sitting pos, 


e to the extent of tashahhud, and then laughs loudly, or acquire, 
ath, the prayer of the person who did not catch the fr 
according to Abu Hanifah (God bless him), The = 
5 not nullified. If he talks or goes out of the fibinee 
his” prayer is not nullified according to all ie jurists. The two jigien 
argue that the prayer of the follower is depen dent upon the Prayer of the 
imam both in terms of validity and invalidity. The prayer of the imam ha 
not become invalid and so also the prayer of the follower; it becomes like 
salutation and speech (after tashahhud). The Imam argues that laughter is 
an invalidating factor for the part of the prayer of the imam that it affects 
and it, therefore, invalidates a similar part of the prayer of the follower, 
except that the mam does nat need to continue his prayer while the 
person who could not catch the first rak‘ah does. Continuing an invalid 
prayer maintains the invalidity as distinguished from the salutation as jt 
is part of the completion and speech has the same legal status. The wuda’ 
of the inam, however, stands annulled due to existence of laughter within 
the period (hurmah) of prayer. 


Ifa person acquires hadath in his rukit' or in his sujad, he is to per- 
form wudi’ and continue his prayer, The rak‘ah (or the prostration) 
during which he acquired hadath is not to be counted. The reason is 
that the ruki‘ is completed by transferring to the next, and with hadath 
this is not possible, therefore, it is necessary to repeat it. If this person 
is the imam and he makes another person advance, then, this person iS 
to maintain the rukit‘, as he is able to complete it by maintaining the 
posture. 


tur 
intentional had 


rak'alt is invalid, 
jurists said that it! 


If the worshipper, while bowing or prostrating, remembers that he 
has missed a prostration and he lowers himself for it from his ruki' of 
raises his head from his prostration (to perform it) and then performs 
it, he is to repeat the ruka' as well as the sujad. This is the explanation° 
the preferred act so that the acts of prayer are performed in order to an 
extent possible. If he does not repeat them, his prayer is valid, becauss 


seraying behind the second, 
Nir fs 
That is, of the person who missed one rak‘ah, 
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maintaining an order in the acts of prayer is not a condition 
ferring (to the next rukd") in a state of purification is a 4 
his is present. According to Abii Yusuf (God bless him) 
him to repeat the rukd’, because rising after the rukti' f 
obligation in his view. 

He said: Ifa person leading a single person in prayer acquires had 
and moves out of the mosque, then, the person being led is the : ath 
whether or not he forms an intention for this® insofar a abt ree 
to the securing of the prayer.** The identification by the first ( ‘iste 
avoid a clash and there is no clash here.7 
prayer as the follower of the second person 
the imamah to him. 


while trans- 
ndition and 
it is binding on 
qawmah) is an 


imam) is to 
The first imam completes his 
»as ifhe had actually delegated 


If there is no one behind him except a minor or a woman, it is said 

. . . ? 
that his prayer has become invalid, due to delegation to one who is not 
eligible for irmamah. It is said that it is not invalidated, because lack of 


delegation is not intentional, and the ing is ineli 
; person following is ineligi 3 
knows best. : ones 


For he, b x 
eing the only foll : ; C 
8 Ollower, becom 

Of the ere following, comes identified as the ima. 


§ there j 
© 48 only one person to be identified, 


Chapter 14 


Factors Nullifying Prayer and Things Disapproved 


During Prayer 


if a person talks in his salat,' intentionally or by mistake, his prayer 
stands nullified. Al-Shafi‘T (God bless him) disagrees in the case of mis- 
take and forgetfulness, and his recourse is to the well known tradition.* 
We rely on the words of the Prophet (God bless him and grant him 
peace), “In this prayer of ours no part of human speech is valid for it 
is glorification, the proclamation of God’s greatness and the recitation of 
the Qur’an.”? What he has related is interpreted* to apply to the removal 
of sin as distinguished from the salutation® made in error because it is a 
form of remembrance. It is treated as dhikr in a state of forgetfulness, and 
as speech when pronounced intentionally insofar as there is substantial 
speech in it. 





‘Prior to adopting the sitting posture up to the tashahhud. 

_ ‘This is the tradition that says, “Liability (the Pen) has been lifted from my Ummah 
in the case of mistake, forgetfullness and what they have been coerced to do.” Al-Zayla’t 
says that the tradition is not found in these words even though the fuqaha’ always refer 
to it in these words. Similar traditions have been recorded by Ibn Majah and others. 
Al-Zayla‘i, vol. 2, 64. 

: itt is recorded by Muslim in his Sahih, and other versions by al-Bukhari and al- 
Dar'qutni, Al-Zayla‘i, vol. 2, 66. 

"By way of reconciliation between the two traditions, That is, the rule emerging 
from the tradition pertains to the next world (akhirah). Will he say the same thing with 
Tipe to general exceptions in the criminal law where the tradition is used? 

i ee used in support ofal-Shafi‘l's argument, that is, just like error is overlooked 
ee made in error, He argues that salam resembles human speech. In other 

Tds, although analogy dictates that salutation made in error should invalidate prayer, 


et “r ; 
ae have undertaken istihsan here insofar as salam is more like dhikr and not human 
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If he groans in it, sighs or cries with his cries being loud, then, if this 
is due to the mentioning of heaven or hell it isnotto be treated as Cutting 
off prayer, because it reveals enhanced devotion. 

If it is due to pain or distress, then, it does cut it off, because in this 
case it amounts to an expression of anguish and regret, thus, it is deemed 
human speech. It is narrated from Abt Yusuf (God bless him) that the 
warshipper's saying “aah” does not invalidate it, in both cases but his sigh 
does, It js said that the rule in his view is that if the word is composed of 
two characters and these are trom among the zawa’id, or one of them is, 
the prayer is not nullified, but if these are the asi characters, the prayer is 
invalid, The zawa'id are all gathered in the statement al-yawm tansahu. 
This, however, is not a strong argument, because the speech of people is 
according to their usage and follows the characters used for composition 
and the communication of meaning, and this can result in all the charac- 
ters being zawa'td. 


If he clears his throat without an excuse when there was no com- 
pulsion to do so and this leads to the pronouncing of words, then, in 
the opinion of the two jurists it is necessary that the prayer be deemed 
invalid, but where this is due to an excuse it is overlooked like sneez- 
ing or burping when these result in words. When a person sneezes and 
the other blesses him saying “God have mercy on you,” his prayer !s 
invalid, as this is used for communication between people, thus, it will 
be treated as speech, This is distinguished from the situation where the 
person sneezing or one who hears it, says, “Praise be to God,” (the prayer 
is not nullified) according to what some jurists say, because this is not 
deemed a customary response. 


If someone seeks to be prompted (in recitation) and he prompts mm 
while praying, his prayer is nullified. The meaning here is that the per 
son praying prompts someone other than the imam. The reason 1s that 
this amounts to teaching and instruction and is, therefore, a category 
of human speech, Thereafter, he (Muhammad) stipulated repetition in 
Kitab al-Asl as this is not one of the acts of prayer and a minor prompting 
will be overlooked, He did not stipulate this in al-/ami‘ al-Saghir, because 
speech, however little, is in itself a factor that cuts off prayer- 
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if he prompts his imam, it does not amount to invalidating speech, 
he basis of istihsan,” because he’ is under a compulsion to rectify 
sd wrayer it is, therefore, treated as speech that is an act of prayer in 
is prayer: 
meaning, : sige Kets dines . 
He is to formulate the miyyal for prompting his imam and not recita- 
ion, This is the correct View as it is an exemption provided to him, while 
vecitation on his part is forbidden. wT: 

If the imam switches over to (the recitation of) another verse, the 
prayer of the person who prompted him is rendered invalid and so is the 
salat of the imam ifhe follows his prompting (for the different verse) due 
to the existence of prompting and its acceptance without any necessity 
for this. It is essential for the follower not to be hasty about prompting, 
while the imam should not incite the followers to do so, rather he should 
go into rukit’ if he has already recited the minimum or he should move 
to another verse. 

Ifa man (praying) says in response to someone, “/a ilaha illa ‘TMahi. 
then, this amounts to invalidating speech according to Aba Hanifah and 
Muhammad (God bless them),’ while Abii Yiisuf (God bless him)" says 
that it does not invalidate prayer. This disagreement pertains to the situ- 
ation where he has said this in response to a question raised by someone." 
According to him (Abu Yusuf) it is glorification in its proper form and its 
nature is not altered by the intention of the worshipper. The two jurists 
argue that he uttered the words in the form of a response and it can be 
interpreted as a response, therefore, it is treated as one,” The blessing for 


a 
“The istihs@n is based on reports. 
"The imam. 


“Because some jurists have said that he is to formulate the niyyah: of recitation and 

hot of prompting, however, al-Sarakhsi maintains that this is an error. 
“And also according to Malik and Ahmad (God bless them), 

And also al-Shafi'i (God bless him). This is what is meant in the previous note. In 
uber words, what we are saying here is that Abii Yiisuf’s opinion is stronger here. The 
Ppinton is too complicated to follow. 

a i “ay Is, ifhe pronounces these words in response to a question, the prayer is invalid, 

iffcule ae as a notification that he is in the middle of prayer, itisnot invalid. Itis 
would shi. 'stinguish the two when they are in response to a question, otherwise why 
Pete eae feel the need for notification? It is possible that in one situation the 
notification, the question has no way of knowing that the other is praying; this cs 
Not need ite another situation, he can see that the other person is praying; he does 
ry cation, 


1S ‘ eats: . . 
hegates the idea of validity in case of notification. 


. Al-Hayat Boom I Pray 


“ty God we belong and lo Him is our return” are 


seving and saying, ; : 
SuEnSEE e rule according to the sound view, 


also governed by the sam 
TE aca: reby to indicate to another iat he isin the Process of 
praying, his prayer is not invalid on the basis of casiketitis (ijma')," due 
io the words of the Prophet (God bless him and grant him peace), “When 
some incident befalls one of you in prayer, he should glorify God?" 

If a person, after praying one rak‘ah of zuhr,” commences the ‘ast 
prayer"’ or a supererogatory prayer, then he has rendered his zuhr Prayer 
invalid, because the commencement of another prayer is valid, therefore, 
he moves out of the previous prayer. If, however, he commences the 2uhr 
prayer (again) after having prayed a rak‘ah of zuhr, then, it remains the 
same prayer and his first rak‘ah will be valid. The reason is that he for- 
mulated the niyyah of the same prayer that he was in, thus, his niyyah 
becomes superfluous, and the person making the niyyah retains his orig- 
inal state. 

If the imam” reads out his recitation from the mushaf his prayer is 
invalid according to Abii Hanifah (God bless him). The two jurists said 
that it remains intact, because it is a form of worship that is appended 
to another form of worship. It is, however, considered disapproved as it 
resembles the act of the People of the Book." According to Aba Hanifah 
(God bless him), the bearing of the mushaf, looking at the pages and 
turning the leaves amounts to excessive actions (during prayer), Fur- 
ther, the acquiring of the text from the mushaf is like acquiring it from 
another person. According to this line of reasoning, there is no differ- 
ence between holding the mushaf and reading from one laid ona stand, 
but according to the former argument there is a difference. Thus, if one 
were to look at written text with understanding, the correct view is that 
his prayer would not be rendered invalid, on the basis of consensus. As 
distinguished from this, if a person makes a vow that he will not read 
someone's book, it means that he will break his vow if he understands 
it, according to Muhammad (God bless him), because the aim there is 


8See previous notes. 
“It is recorded by al-Bukhari and Muslim. Al-Zayla‘i, vol, 2,75. 
“For example. 


6 j 2 . . . 
eat is, forms an intention in his galb without raising his hands. 
So also the follower, 


eee It is prohibited for us to do things that make us look like the People of the 
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ook pePwaree ———" 
estand it. As for the invalidity of prayer, it depends on excessive 

10 En during prayer, and these are not found in this case, 

(extra) ai passes before a man praying, his prayer is not rendered 

re aie to the words of the Prophet (God bless him and grant him 

-e), “Prayer is not cul off by anything passing in front.’ The person 
eee front, however, has sinned, due to the words of the Prophet 
a _ him and grant him peace), “If only a person passing in front 
(God ae praying knew what burden he is carrying, he would have 
: ator forty” The person passing in front sins only if he passes over 
i (eeatie of his prostrations, according to what is said, when there is 
scinenenib barrier between them and the limbs of the person passing 
come to the level of the limbs of the worshipper, if this person is praying 
on top of a platform. 

It is essential for a person praying in an open space to place a cover- 
ing in front of him, due to the words of the Prophet (God bless him and 
grant him peace), “If one of you is praying in the desert he should place a 
sutrah in front of him.”™ The length of such a covering is up to one dhira* 
or more, due to the words of the Prophet (God bless him and grant him 
peace), “Is any of you unable to place a sutrah before him, like a thick 
stick?” It is said that the thickness should be equal to that of a finger, 
because one that is thinner than this will not be visible from a distance, 
and the purpose will not be attained. He is to stand close to the sutrah, 
due to the words of the Prophet (God bless him and grant him peace), “A 
person who prays with a sutrah should draw close to it.”8 He is to place 
the sutrah up to level of his right or left eyebrow, this is what is reported 
from the Companions (God be pleased with them).** There is, however, 
no harm in giving up the sutrah if he is secure against people passing in 
front and he is not facing the street. The sutrah of the imam acts as the 


invalid, 


Dae version of this tradition is recorded by Aba Dawud and another by al- 
ar qutni. Al-Zayla‘, vol. 2, 76. 


20f, > 
tall x eee by al-Bukhari and Muslim through Malik (God bless him). Al-Zayla'i, 


aT . 4 i 5 5 
AL? his version 1s gharib. A tradition that comes close to it is recorded by Abu Dawid. 
fayla i, vol. 2, So. 


is version is gharib, h i = 
i » however, Muslim has recorded a tradition that conveys the 
ht ee Al-Zayla‘i, vol. 2, 81, 
mise ated from many Companions (God be pleased with them). One version is 
rae as es Dawid. Al-Zayla‘i, vol, 2, 82. 
St 


© 4 tradition recorded by Aba Dawid. Al-Zayla’i, vol. 2, 83. 


sutrah of the people, because “the Prophet (God bless him and 
peace) prayed at Batha’ of Makk’ah with his staff in front of 
the people had no sutrah.”* 

The affixing of the sutrah is acknowledged and not its lay 


: z ; ing down or 
the drawing of a line, because the purpose is not attained through these 
He is to keep away the person passing in front when there is no sutrah 


in front of him or the person is passing between him and the sutrah, due 
to the words of the Prophet (God bless him and grant him peace), “Keep 
him away as far as you can,”** He is to keep him away by indication (ges. 
ture) as was done by the Prophet (God bless him and grant him peace) 
with the two children of Umm Salamah (God be pleased with her),” or 
he is to keep him away through glorification of God, as was related by us 


earlier, though combining both methods is disapproved, because one of 
them is sufficient. 


Srant him 


14.1 DIsapprovep Acts 


It is deemed disapproved for the worshipper to play around with his 
dress or his body (during prayer), due to the words of the Prophet (God 
bless him and grant him peace), “God has disliked three things for you.. ,, 
and within this he mentioned playing around.””* The reason is that fool- 
ing around outside of prayer is forbidden, then, what would you say 
about prayer. 

He should not play around with pebbles for this too is a type of 
frivolous playing around, unless it is not possible for him to perform 
the prostration in which case he is to level them in a single action. This 
is due to the words of the Prophet (God bless him and grant him peace), 


“Just once, © Abii Dharr, otherwise let it be,”*’ as in this case it is in the 
interest of his prayer. 


a 
“It is recorded by al-Bukhari. Al-Zayla'i, vol. 2, 84. ‘ 
“This tradition has preceded and has been recorded by Aba Dawid, Al-Zayla‘i vol, 
2, 84. 
“It is recorded by Ibn Majah in his Sunan. Al-Zayla’i, vol. 2, 85. P tk 
“This is a mursal tradition, Mursal traditions are employed by the Hanafis as lege 
binding. Al-Zayla'i, vol, 2, 86. d 
“It is gharib in this version, however, a similar tradition has been recorded by Ama 


(God bless him) in his Musnad, while other versions have been recorded in the soun 
compilations. AJ-Zayla‘t, vol. 2, 86, 
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ppt Ui ERE 
-< not to snap/click his fingers due to the saying of the Prophet 

Hei him and grant him peace), “Do not click your fingers while 
(God bless and he is not to da takhassar, which is the placing of his 
you prays bo, because the Prophet (God bless him and grant him peace) 
ad she placing of one’s arms akimbo during prayeras it leads to 

roni 


os of the prescribed practice. 

ihe ere s to ae his head around due to the saying of the Prophet 

ate him and grant him peace) “If only the person praying knew 
ts ontacting when he turns his head.”* If he looks at what is on 
eT Fight from the corners of his eyes without turning his neck, it 
oF ee proved, because the Prophet (God bless him and grant him 
= a ed to observe his Companions (God be pleased with them) dur- 
rt prayer through the inner corner of his eye.*® 


i sit on his haunches or to rest his elbows on the floor, due 
to npectaee Abu Dharr (God be pleased with him) that “My Khalil 
(Friend) told me not to do three things: pecking like a hen, sitting i my 
haunches like a dog and placing my elbows on the floor like a fox.”24 Iq : 
is to place one’s hips on the floor and raising ones knees (towards the 
chin), and this is the correct view. 


He is not to respond to a salutation with his tongue, as this amounts 
to speech, nor with his hand for this amounts to a response in mean- 
ing, thus, if he shakes hands intending a salutation thereby, his prayer ts 
invalid. 

He is not to sit with crossed legs (squatting) except due to an excuse, 
as in this is the giving up of the sunnah about the sitting posture. 


He is not to braid his hair over his head, which is the nee of 
one’s hair over the crown of the head and tying them mote , ree het 
pasting them so that they stick together. It is related that the Prop 


SS SS 2. 

“It is recorded by Ibn Majah in his Sunan. Similar traditions have been recorded by 
Abmad and al-Dar' i, Al- ‘j, vol. 2, 87. 

, qutni, Al-Zayla‘i, vol. 2, 87. 5 % vol. 2, 87. 
“Itis recorded by the sound compilations, except Ibn Majah. Al-Zayla h a shy H 
R "It is gharib and is recorded by al-Tabarani. A similar version Is reco 

ukhari in his Sahih. Al-Zayla', vol. 2, 88 iti 

Sahih, yla't, vol. 2, 88.  s tions. 
Al “This version is gharib. Al-Tirmidhi and al-Nasa’t have recorded similar traditio 

véayla’i, vol. 2 89 i 

te a ODE eas ae m Abu 

“It is gharib, Ahmad (God bless him) has recorded a similar tradition fro 

“rayrah (God be pleased with him). Al-Zayla‘i, vol. 2, 92: 
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(God bless bim and grant him peace) forbade prayer by a man with 


braided hair.” ‘ ace =i Bit ‘ 
He is not to hold up his dress (during rukti' ar sujtid) for it ig g type 


of haughtiness, nor is he to let his dress trail ( sadl ) because “the Prophet 
(God bless him and grant him peace) forbade sadl.” which is the Placing 
of one’s dress on the head and shoulders and then letting the sides hang 
down, 

He is not to eat or drink as these are not acts that are part of sala, 
If he does eat or drink, intentionally or out of forgetfulness, his prayer 
becomes invalid, as this amounts to excessive acts (during prayer) and 
the state of prayer is a constant reminder (therefore forgetfulness cannot 
be overlooked). 

There is no harm if the imam stands inside the mosque while his 
prostrations are inside the prayer niche (rmihrab), but it is disapproved 
that he stand inside the mihrab, as it resembles what the People of the 
Book do with respect to the identification of a particular place for the 
imam, as against his prostrations being inside the mihrab. 

It is disapproved that the imam pray alone on a raised platform on 
the basis of what we have said, and so also the opposite (imam on a lower 
platform), which is narrated in the Zahir al-Riwayah as this amounts to 
degrading the mam. There is no harm if he prays towards the back of 
person who is talking, because Ibn ‘Umar (God be pleased with him), on 
occasions, used to take Nafi‘ as a sutrah on some of his journeys.” 

There is no harm when he prays while a copy of the Qur’an (mushaf) 
or a sword is suspended in front of him, as these are not worshipped, and 
it is on this basis that disapproval is established. There is no harm if he 
prays on a mat that has pictures on it, as that amounts to degrading the 
pictures, however he is not to prostrate on the pictures, as that resem- 
bles the worship of forms,”* The disapproval of doing so is unqualified in 
Kitab al-Asl as the place of prayer is to be respected. 

It is considered disapproved that there be pictures or suspended 
forms above his head, on the roof, or in front of him or next to him, 
due to the tradition of Jibril: We do not enter a room in which there's 


y Peel 
= is recorded by Ibn Majah in his Suntan: Al-Zayla‘i, vol. 2, 93. 
mie 24 ete by Aba Dawid in his Sunan, Al-Zayla‘i, vol. 2, 95. 
on, te ated by Ibn Abi Shaybah. Al-Zayla’j, vol. 2, 96. 

at is, pictures of things that have life in them. See rule below. 
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—entt pictures. ” [f the pictures are small, so that they are not clearly 
. chle to the onlooker, they are not considered disapproved, because very 
a forms are not worshipped. 
sats head of the image is cut off, that is, it is erased, it is no longer an 
. sage, because it is not worshipped without a head, and it is like praying 
Lees a candle or lamp, according to what the jurists say, If the form 
On 4 pillow lying on the floor or on a floor mat, it is not considered 
disapproved as these are trampled and walked on, as distinguished from 
2 pillow in an upright position, or if the form is on the sutrah as that 
would amount to its veneration. The disapproval is the maximum when 
the form is in front of the person praying, followed by one above his head, 
ther) one to his right, then one to his left, and thereafter for one behind 
his back, 

If he wears a dress during prayer on which there are pictures, it is 
disapproved, because it is similar to the case of a person carrying an idol, 

Prayer, however, is valid in all the mentioned cases due to the presence 
of all its conditions. The prayer may be repeated in a manner that is not 
disapproved. This is the rule for all prayers that are offered in a manner 
that is disapproved. 

The images of things that do not have life is not disapproved, because 
these are not worshipped. 

There is no harm if a worshipper kills a snake or a scorpion during 
prayer due to the words of the Prophet (God bless him and grant him 
peace), “Kill the two black ones even if you are praying.”*° The reason is 
that in this there is the elimination of distraction (affecting devotion), 
thus, it resembles the moving aside of one passing in front. The rule 
applies to all types of snakes, which is the correct view in the light of 
the unqualified meaning of what we have related. 

Counting of the verses and glorifications on the (fingers of the) hand, 
during prayer, is disapproved. Likewise the counting of surahs, as this 
Hot an act of prayer. According to Aba Yasuf and Muhammad (God 
nite there is no harm in doing so in obligations as well as the 
a €Togatory prayers in observance of the sunnah of recitation and by 

'N8 Upon what is laid down in the sunnah. We would say that it 1s 


49 ‘ : 
; One version fo version from Ib n ‘Umar (God be pleased with both) is recorded by al-Bukhari 
§ Sahih, Al-Zayla‘s, vol, 2, 97. 


40 
The Compilers of the four Sunan have recorded it. Al-Zayla’i, vol. 2, 99-109, 
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SS Se 
possible for him 10 do so before commencing, therefore, there will Bens 
need ta do so afterwards. God knows best. 
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14.2 ETIQUETTE FOR THE PRIVY AND THE Mosqug 

It is prohibited to turn one of the two passages towards the giblah when 
in the privy, “because the Prophet (God bless him and grant him Peace) 
prohibited this,” turning one’s back towards it is disapproved in one nap. 
ration insofar as it amounts to the giving up of veneration. In another 
narration it is not disapproved as the passage of the person turning his 
back is not facing the qiblah and what drops from it drops downwards as 
distinguished from the person facing it as his passage faces the qiblah and 
what comes out is directed toward it, 

Sexual intercourse, urination and defecation on the roof of the 
mosque are disapproved, The reason is that the roof of the mosque takes 
the same rule as the mosque itself. Thus, following an imam, on the 
rooftop, by those below is valid. ['tikaf (seclusion in a mosque) is not 
annulled by climbing up to the roof. It is not permitted for a person with 
major impurity (juriub) to stand on the roof of the mosque. 

There is no harm in urination on top of a house in which there is a 
mosque. The reason is that the place of prayer prepared in a room does 
not take the rule of the mosque even though we recommend that such a 
place be prepared in a house. 

{t is disapproved that the door of the mosque be closed, as this 
amounts to preventing prayer. It is said that there is no harm in this dur- 
ing timings other than prayer timings if there is apprehension about the 
assets of the mosque being lost. 

There is no harm in decorating the mosque with gypsum, teak wood 
and gold paint. His words “there is no harm” indicate that the person 
who does this will not be paid wages for doing so but at the same time he 
will not sin due to his act.It is said that it is an act for attaining nearness 
to God if the person does it with his own wealth, As for the person in 
charge (mutawalli), he is to undertake, out of the wealth of the wagf acts 
that pertain to the alikam for constructing the structure to the exclusion 
of what pertains to decoration, [Fhe does so, he is liable for compensating 
the amount spent. God knows what is correct, 


| 


Chapter 15 
The Witr Prayer 


) according to Aba Hanifah (God bless 


him), while the two jurists said that it is a sunnah,’ due to the prefer- 
ence of the reports about its being a sunnah, insofar as one who denies 


the validity of this prayer is not deemed an unbeliever and there is no 


adhan for it: Abu Hanifah (God bless him) relies on the words of the 


Prophet (God bless him and grant him peace), “God has added another 
prayer for you. Take note that this is the witr prayer, therefore, offer the 
prayer in the time between ‘isha’ and fajr.”? The tradition contains acom- 
mand and that gives rise to obligation (wujab). It is for this reason that 
its performance by way of qada’ has been prescribed on the basis of con- 
sensus (ijma*). The person who denies it is not imputed with unbeliet as 
its obligation has been established through the sunnah. It is the same idea 
that underlies the narration that it is a sunnah. It is performed at the time 
of ‘isha’, therefore, its adhan and iqamah are deemed sufficient for it. 


The witr prayer consists of three rak‘ahs that are not separated from 
each other through salutation, on the basis of what was transmitted by 
Aishah (God be pleased with her) that “the Prophet (God bless him and 


The witr is obligatory (wajib 


' : 

ve 'S reports indicating that it is not a fard. , 
Prayers. pect Rot necessarily mean that it is a sunnah, because adhan is made for ‘id 

‘The t ie ding to one opinion such a prayer is not wajib. 
with them), ‘ton has been related from a number of Companions (God be pleased 

een call d. One version is recorded by Aba Dawid, Ibn Majah and al-Tirmidhi. It has 
Sound } 0’ gharib by al-Tirmidhi, however, al-Hakim has said that it is a tradition with 
isndad. Al-Zayla’i, vol. 2, 108-109. 
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grant him peace) used to offer the witr Prayer with thr 
Hasan (God bless him) has narrated the consensus af ‘he Al. 
the number three. This is one of the Opinions of al-Shagy Over 
him), In another opinion of his, witr is offered with 5 
which is also the opinion of Malik (God bless him) Thee Salutations 
them is what we have related. J owigy 

The quniit (supplication) js offere 
ruka‘’. Al-Shafi't (God bless him) 
the basis of the report that “the Prophet (God ble 
peace) offered the qunut at the end of Witr,”> and the end is after th 

e 


ruku’. We rely on the report that “the Prophet (God bless him 
him peace) offered the qunut before the rukg'”* 
half ofa thing is its end 


rak'ahs”s 


d in the thir 


d rak‘ah pri 
. ; 0 
said that it is offe en 0 the 


red after the rUukii' on 
Ss him and grant him 


and grant 
and what is in excess of 


. 


The quniit is offered thro 
except with respect to the se 
words of the Prophet (God bless hi 
ibn ‘Ali (God be pleased with both) when he taught 
“Include this in your witr prayer,”® 

In each rak‘ah of the witr pra 
recited, due to the words of the 


ughout the year with al-Shafi disagreeing, 
Our reliance is on the 


him the quniit saying, 
and he did not qualify this in any way. 


yer the Fatihah and a sarah is to be 


Exalted, “Recite what is easy from the 
Qur'an.” When the worshipper decides to offer the quniit he is to pro- 


nounce the takbir, because the state of the prayer stands altered, and 
he is to raise his hands (for the takbir) and then offer the supplication 
(qunut), due to the words of the Prophet (God bless him and grant him 
peace), “The hands are not to be raised except on seven occasions, and 
among these he mentioned the qunat.”” 


© ‘ i. t* d 

‘It has been recorded by al-Nasa’i in his Sunan. Al-Hakim has said es ue ea 
tradition meeting the conditions laid down by al-Bukhari and Muslim. Al-Zayla} 
2, 118. 

*It is related by al-D4r'qutni in his Sunan. Al-Zayla‘i, vol. 2, 122. sa bad 

“It is related from several Companions (God be pleased with them). One versi 
been recorded by al-Nasa’i and Ibn Majah. Al-Zayla‘i, vol, 2, 123. 

’That is, the qunat is offered in the second half of Ramadan, Aurivea 

“It has been recorded by well known Imams of the four Sunan. Al- 
called it a hasan tradition. Al-Zayla‘t, vol. 2, 125. 

Qur'an 73:20, 2% a 

This tradition has preceded in the topic of the description of prayer. See 
vol, 1, 389-90. 
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i ther than the witr 

at is not to be offered in any prayer o 
The on a stants (God bless him) disagreeing in the case of the fajr 
ue 3 r ruling) is based on the report of Ibn Mas‘tid (God be pleased 
: * hat “the Prophet (God bless him and grant him peace) offered 


ni 


pray 
gute 
Oe j er for a month and then gave it up. 
u re oe ee qunut in the fajr prayers, the person behind 
aan is to remain silent according to Aba Hanifah and a 
d bless them). Aba Yusuf (God bless him) said that ¢ is to 
a il because he is to follow the imam, and further quant (in the 
Se ar) is subject to ijtihad. The two jurists argue that its recitation in 
ie fan geayer is abrogated, thus, there is no following in this. aaa 
it is said that he is to stand waiting to follow in what Is ee 
respect to following. It is also said that he is to sit down to exhi a 
agreement, because the silent person is participating with _ one oe ie 
the supplication. The first opinion is stronger. The issue in oe . F : 
missibility of following a Shafi'l imdm in prayer and in following ae 
the recitation of the quniit in witr. If the person following such an ne 
comes to know something that he believes will render his prayer sari 
like flowing of blood and other things, then, following him is not ¢ a 
for him. The preferred recitation of qunut is inaudible, because it 1s 
supplication. God knows best. 


_ This tradition has been reported by some, including al-Tahawi As Se ote 
his Kitab al-Athar. The text as it appears in the manuscripts of ate be pleased 
in the case of the fajr prayer on the basis of the report of Ibn en relying on this 
with him).” This would imply that Imam al-Shah'i (God bless him) a ote this and 
Feport. This is not possible as the report negates his position. eae bas scarred 
Points out that some text may have been missed here. In our ea by the Author to 
Several times in the first volume and it appears to be a device use 4 Sate sentence at 
Teduce words and make the reader focus. Accordingly, we have ends God knows best. 
"e Word “prayer” and begun the next with the words “(Our ruling). Go 


Chapter 16 


Nawafil (Supererogatory Prayers) 


The sunnah prayers consist of: two rak'ahs prior to fajr; four prior to 
zuhr and two rak‘ahs after it; four prior to ‘asr, but if the worshipper 
likes he can pray two rak‘ahs; two rak‘ahs after maghrib; and four prior 
to ‘isha’ and four after it or two rak‘ahs if he likes. The basis for this are 
the words of the Prophet (God bless him and grant him peace), “A person 
who persists in praying twelve rak‘ahs in a day and night, for him God 
will build a room in heaven.’ The Prophet (God bless him and grant 
him peace) elaborated in a manner that is recorded (later) in the Kitab 
al-Asl, except that the Prophet (God bless him and grant him peace) did 
not mention the four rak‘ahs prior to ‘asr. Consequently, these have been 
called* good and a blessing in Kitab al-Asl, due to the conflict of reports? 
The preferred number is four. He did not mention the four prior to ‘sha’, 
for which reason they are deemed recommended due to the absence of the 
element of persistence. He mentioned the two rak‘ahs after ‘isha™ and in 
other traditions he mentioned four, for which reason the worshipper is 
granted the option.’ It is preferable to offer four especially according to 
Abii Hanifah (God bless him) as has been known from his opinion.® The 
four rak‘ahs prior to zuhr are offered with a single taslimah in our view, as 


‘It is recorded by the Imams of the sound compilations except al-Bukhari. Al-Zayla‘, 
vol. 2, 137-38, 

“By Muhammad ibn al-Hasan al-Shaybani (God bless him). 
These are traditions recorded by Aba Dawid, Ahmad and others. The tradition of 

persistence” stated above does not mention the four rak‘ahs before ‘asr. 

: the tradition of “persistence” stated above. 

= al-Qudari's statement. 

That is, four with a single taslimah have greater merit during the night in his view. 
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directed by the Messenger of God (¢ 
Al-Shafi'l disagrees with this." 

He said: The nawafil (supererogatory prayers) 
pray with the taslimah of two rak‘ahs and if ews 
four. An excess over this is disapproved, As for the fers he May offe, 
Aba Hanifah (God bless him) said that if he off Afilah of the nigh 
a faslimah it is valid, An excess over this is di €rs eight rak‘ahs with 


; Sapproved, ‘ 
es eat “ et ee should not pray in aoe a ae 
stimah, In al-Jamy al-Saghir, he (M eae 
Saghir, uhammad) did ; ha 
: hot Mention 


eight rak‘ahs for the prayers of the ni . 
’ Prayers ght. The evi . ‘ 
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that the Prophet (God bless him and grant him peace) used to pray four 
at a time alter ‘isha’ which is a report from ‘A'ishah (God be pleased 
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with her).” The Prophet (God bless him and grant him peace) persis- 
tently prayed four for the duha prayer." Further, it (four rak‘ahs) involves 
a longer tahrimah, more hardship and greater merit. Consequently, if a 
person makes a vow (nadhr) that he will pray four with a taslimah, he 
cannot move out of this vow by praying it with two taslimahs. If the case 
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It is recorded by Aba Dawid in his Sunan, al-Tirmidhi in his Shama’il, and Ibn 
Majah in his Sunan, Al-Zayla‘i, vol. 2, 141-42. 

®In his view, these are to be offered with two taslimahs. 

°It is gharib, and in al-Bukhari there is a tradition that goes against it, Al-Zayla’, 
2, 143. 

The traditition has been related from a large number of Companions (God a 
pleased with them). One version from Ibn ‘Umar (God be pleased with both) is recorde 
by the four Imams of the Sunan. Al-Zayla’i, vol. 2, 143- til 

"It is reported by Aba Dawad in his Sunan. It is also recorded by al-Nasé1 ina 
Sunan al-Kubra. Al-Zayla‘i, vol. 2, 145. 

"It is recorded by Muslim in his Sahih. Al-Zayla‘i, vol. 2, 146- 
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an be released from the vow. The tarawih prayer, on the 
d with the congregation, therefore, ease in offering it 
The meaning of the tradition related by al-Shafi'l 
observance of an even and not an odd number. 


is reversed, he ¢ 
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God knows best. 


16.1 RECITATION 


Recitation in the definitive obligation (fard) is obligatory in two rak‘ahs, 
AL-Shafi'l (God bless him) said that it is obligatory in all the rak‘ahs, due 
to the words of the Prophet (God bless him and grant him peace), “There 
is no prayer without recitation, and each rak‘ah is prayer.” Malik (God 
bless him) said that it is obligatory in three rak‘ahs and this maximum 
number stands in place of the total for the sake of ease. We rely on the 
words of the Exalted, “Recite what is easy from the Qur'an.’ The com- 
mand to do an act does not imply repetition.’ We made it obligatory in 
the second due to implication from the first,’° because they are identical 
in every respect. As for the next two they are distinguished from them 
dueto their waiver (curtailment) in the case of journey, as well as on the 
basis of the description of recitation and its extent, therefore, they can- 
not be linked to the first two. The term sala¢ in the report is mentioned 
explicitly, therefore, it is to be interpreted as a complete prayer and that 
is two rak‘ahs on the basis of practice. Thus, if a person makes a vow that 
he will not offer salat (he will break it by praying two) as against one who 
takes the oath stating that he will not pray (for he will break it with just 
one rak‘ah). 

The worshipper has an option with respect to the other rak‘ahs, The 
meaning is that if he likes he may remain silent, but if he likes he may 
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“It is recorded by Muslim. Al-Zayla’d, vol. 2, 147. 

"Qur'an 73:20 

“This is the qa‘idah usitliyyah that we have mentioned in the notes at the beginning 
of the chapter on the obligations of wuda’. The qa‘idah is that an absolute or unqual- 
ified command does not imply repetition of the required act, unless another evidence 
Fequites repetition. Here it poses the question: how is the recitation required in the sec- 
ond then? The Author tries to answer this question in the following lines. 

on the first it is established by ‘thdrat al-nass, while in the second it is established by 
dalatat al-nass, because the two rak‘ahs are identical. Al-Sarakhsi claims the ijma’ of the 
Companions (God be pleased with them) on the issue. 
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recite or he may even offer glorification. This is how it has been 
ted from Abt Hanifah (God bless him), and it is reported fro 
Mas‘iid and ‘A’ishah (God be pleased with them).” It is, 
able to recite (as compared to glorification) because the Prophet (¢ 
bless him and grant him peace) used to do so persistently. Conse ue _ 
there is no obligation of rectifying an error (through prostration) d ny 
its neglect, as stated in the Zahir al-Riwayah, meth 
Recitation is obligatory (wajib) in all the rak‘ahs of the sy 
tory (nafl) prayers" and in all the rak‘ahs of the witr prayer, 
of the nafl prayer, each pair of it is prayer on its own, and standing up § 
a third is like a renewed tahrimah. Accordingly, with the first sahil 
only two rak‘ahs are obligatory, according to the well known (ntash’hary 
report from our jurists (God bless them), It is for this reason that the 
said that he is to start with the opening in the third rak‘ah, that is, by = 


ing subhanaka ‘Mahumma....In the case of the witr prayer, the reason js 
precaution. 
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Pereroga. 
In the Case 


He said: A person who begins praying the supererogatory prayer and 
then renders it invalid is to perform it again as qada’. Al-Shafi'i (God 
bless him) said that there is no qada’ for such a person as this is a vol- 
untary act, and there is nothing binding for one who acts voluntarily, 
Our argument is that the person offering it has begun an act of attaining 
nearness to God, therefore, it is binding on him to complete it due to the 
necessity of protecting such an act from becoming nullified. 

If he prays four rak‘ahs and recites in the first two, adopts the sitting 
posture, but then the next two rak‘ahs are rendered inyalid, he is to pray 
two rak’ahs by way of qada’. The reason is that the first pair was com- 
pleted and standing up for the third amounts to a fresh tahrimah, thus 
performance becomes binding if the next two are rendered invalid after 
having been commenced. If the prayer is rendered invalid prior to the 
commencement of the second pair, he is not to pray the second two by 
way of gada’” According to Abi Yusuf (God bless him), he is to perform 


"Which indicates the claim of jjma‘ by al-Sarakhsi (God bless him), mentioned 
above, 

This is what al-Shafi'i (God bless him) uses as an argument for saying that epee 
in each fard raka‘ah is obligatory, that is, if it is required for the nafl prayers tt has to 
so for the fard, 


‘ ti de» 
“In other words, every two rak'ahs of the supererogatory prayer are treated as Im 
pendent units. 
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on the analogy of the commencement of a vow (nadhr), The two 
them (Aba Hanifah and Muhammad) maintain that commencement 
aie binding what has been commenced (the first) as well as what is not 
‘el H without it (the second), The validity of the first pair does not relate 
= hs second as distinguished from the second rak‘ah. On the same dis- 
agreement is based the (the discussion about the) sunnah prayers of zuhr, 
because these are supererogatory (in essence). It is said that the worship- 
per is to offer all four as gada’ as a precaution, because they are like a 
single salat . 


If he prays four and does not recite anything in them, he is to repeat 
two rak‘ahs, This is so according to Aba Hanifah and Muhammad (God 
bless them). According to Aba Yusuf (God bless him), he is to offer four 
by way of qada’. This is an issue that has eight interpretations. The under- 
lying basis is that according to Muhammad (God bless him) the giving up 
of recitation in the first two or in one of the two, leads to the nullification 
of the tahrimah, because it has been concluded for acts. According to Abu 
Yasuf (God bless him), the giving up of recitation in the first pair does 
not lead to the nullification of the tahrimah rather it leads to the inva- 
lidity of performance as recitation is an additional rukn (element). Do 
you not see that salat has existence even without it except that its perfor- 
mance is not valid without it. The invalidity of performance is not more 
than giving it up, therefore, the tahrimah is not annulled. According to 
Abii Hanifah (God bless him), the relinquishing of recitation in the first 
two rak‘alis leads to the nullification of the tahrimah, but doing so in one 
of them does nat lead to it, because each pair in voluntary prayer is salat 
in its own right and its invalidity due to the relinquishment of recitation 
in one rak'‘ah is an issue that is subject to ijtihad. Accordingly, we decided 
upon its invalidity resulting in the obligation of qada’, and we also gave 
the ruling about the survival of the tahrimah resulting in the second pair 
becoming binding by way of precaution. Once this is established, we say: 
Ifhe did not recite in all of them, he is to offer two rak‘ahs by way of qada’, 
according to the two jurists. The reason is that the tahrimah stands nul- 
lified due to the relinquishment of recitation in the first pair, according 
to the two jurists, therefore, it is not valid to commence the second pair. 
According to Aba Yasuf (God bless him) the tahrimah survives, therefore, 
pommencing the second pair is valid, Thereafter, when all the rak‘ahs have 
ade invalid due to the relinquishment of recitation, then, he is under 

‘gation to pray all four as qada’, in his view. 
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[f he recites in the first two and not in the others, he is liable for gada 
of the remaining two on the basis of consensus (ijma‘), The reason j 

that the talirimah has not been annulled, therefore, the commencemen, 
of the second pair is valid. The second pair is rendered invalid due ta the 
relinquishment of recitation and this does not lead to the Invalidity of the 
first pair. 

If he recites in the last two and not in the others,”° then, he is liable 
for the qada’ of the first two on the basis of consensus (ijma‘), The reason 
is thal according to the two jurists, the commencement of the second pair 
is not valid, and according to Abu Yusuf (God bless him), even if it was 
valid he has performed it. 

If he recites in the first two and in one of the second two, then, he is 
liable for the qada’ of the last two on the basis of ijma‘ If he recites in one 
of the first two and one of the second two, according to Abii Yasuf (God 
bless him), he is liable for the qada’ of all four, and so also according to 
Aba Hanifah (God bless him). The reason is that the tahrimah subsists, 
According to Muhammad (God bless him), he is liable for the gada’ of 

the first two, because the tahrimah stands removed in his view, Aba Yasuf 
(God bless him) refuted this narration from him. He said, “I narrated to 
you from Abt Hanifah (God bless him) that he is liable for the qada’ of 
two rak‘ahs.” Muhammad (Gad bless him) did not, however, retract from 
this narration from him, 

If he recites in one of the first two and not in the rest, he is to pray 
four as qada’ according to the two jurists. According to Muhammad 
(God bless him) he is to pray two rak‘ahs as qada’. If he recites in one 
of the last two and not in the rest, he is to perform four as qada’ accord- 
ing to Aba Yusuf (God bless him), and two rak‘ahs according to the two 
jurists. He said: The interpretation of the words of the Prophet (God bless 
him and grant him peace), “He is not to pray after one salat another 
one like it,’ means two rak‘ahs with recitation and two rak‘ahs without 
recitation. Thus, it is an elaboration (bayan) of the obligation of recita- 
tion in all the rak‘ahs of the supererogatory (nafl) prayers. 

He is to pray the nafl prayers in the standing posture when there 
is an ability to stand, due to the words of the Prophet (God bless a 
and grant him peace), “The prayer of one sitting amounts to one-h 
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of the prayer of one standing.”* Further, the prayer is prescribed in the 

. scr of forms (it is lawful but not wajib), and the standing posture may 
eat difficult for the worshipper, therefore, it is permitted to him to 
SED so that he is not cut off from offering the nafl prayers. The 
9 5 disagreed about the form of the sitting posture. The view selected 
tae he is to sit as he sits in the state of tashahhud as that is the legally 
acceptable form of prayer. 

If he opens the prayer in the standing posture and then adopts the 
sitting posture without an excuse; it is valid according to Aba Hanifah 
(God bless him). This is istihsan. In the opinion of the two jurists, it is 
not lawful for him to do so, and this is analogy (qgiyas), because the rules 
of commencement are similar to those of nadhr (vow),” He, (the imam) 
argues that he has not resolved to adopt the standing posture in what 
remains and when he does so it is valid without it, as distinguished from 
yow (nadhr) as in that he is bound by his explicit statement. Thus, if he 
had not explicitly stated that he would stand, it would not be binding for 
him according to some jurists (Masha’ikh—God bless them). 

A person who is outside the city may offer the supererogatory 
prayers on the back of the riding animal facing the direction which the 
animal faces, and he is to pray through indication,™ due to the tradition 
of Ibn Umar (God be pleased with both), who said, “I saw the Messen- 
ger of God (God bless him and grant him peace) praying on the back of a 
donkey when he was facing Khaybar, and he was using indications.”*> The 
reason is that supererogatory prayers are not specific to a particular time. 
If we make it binding for such a person to dismount and face the giblah, 
the caravan will be cut off from him or he will be cut off from the caravan. 
As for the definitive obligation (fara’id), they are associated with par- 
ticular timings. The sunan rawatib take the same rule as supererogatory 
prayers. According to Aba Hanifah (God bless him), he is to dismount for 
the sunan of fajr as these are more emphatic (mu’akkadah) than the rest. 
The qualification of being outside the city eliminates the stipulation of 
journey as well as permissibility within the city. According to Aba Yasuf 
(God bless him), it is permitted within the city too. The interpretation of 


ar e recorded by the sound compilations except Muslim. Al-Zayla’, 2, 150. 
we ee if he makes a vow that he will pray in the standing posture, he has to do so, 
sins same applies in this case, 
ee about one travelling in a train. 
"is recorded by Muslim, Aba Dawud and al-Nasa't, vol. 2, 151. 
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the Zahir al-Riwayah is that the text pertains Ww the case that is Outside 
the city and the need to ride is usually outside it. 

If he opens the voluntary prayer while mounted and then dismounts 
he is to continue the prayer. If he prays a rak‘ah while dismounted and 
then mounts, he is to start afresh. The reason is that the tahtrimah was 
formulated to permit rekit’ and sujid insofar as he had the ability to dig. 
mount and perform them. If he performs then it is valid. The takrimah 
of the person who has dismounted was formulated to include the obliga- 
tion of ruki‘ and supttd, thus, he does not have the ability to give up what 
is binding without an excuse. According to Aba Yasuf (God bless him), 
he is to recommence the prayer even when he dismounts, The same ig 
the view of Muhammad (God bless him) when he dismounts after hav- 
ing offered one rak‘ah, The correct view is the first, and it is the stronger 
view, 


16.2. PRAYER DURING THE MONTH OF RAMADAN 


It is recommended (mustahabb) that the people congregate*’ during the 
month of Ramadan, after ‘isha’, and the imam lead them in praying five 
tarwihat with each tarwihah” ending with two taslimahs.™ He is to sit 
(rest) after every two tarwihahs to the extent of one tarwihah. There- 
after, he is to lead them in the witr prayer. He mentioned the word 
recommendation, however, the correct view is that it is a sunnah. This 
is what al-Hasan narrated from Abi Hanifah (God bless him), because it 
is something that was performed persistently by the guided Caliphs (God 
be pleased with them), The Prophet (God bless him and grant him peace) 
elaborated his giving up of persistent performance due to the apprehen- 
sion that it would become prescribed far us,’ 

The sunnah for this prayer is the congregation, but in the nature of 
a communal duty (kifayah) so that if all the people visiting the mosque 
were to refuse to establish it, they would become sinners. If some of them 


“This means that the congregation is recammended, The 
it sunnah triu'akkadal. ; 
TE Mi sh 
see sa term used for every four rak'ahs, 
3 is should mean the two salutations, 
_ "By this he means that the 
given in the next rule. 


tarwihah prayer is in itsell 


Ongregation in itself is a sunnah. Further, explanation 's 


he _ in by - 
Is recorded by al-Bukhari and Muslim as well as others, Al-Zayla'i, vol. 2, 152 
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fablish it, then one missing the congregation would be relin- 
were t esta srior merit. The reason is that about a few Companions 
yishing 4 oe with them) it is reported that they did not offer the 
(God be I conprenatiek The recommended period of sitting (rest- 
rayer wath tania is a period equal to one tarwihah, The same 
“ ihe time between the fifth tarwihah and the witr prayer, as 
° age srietice of people praying at the two Harams. Some have 

; ; cae after five taslimahs, but this is not a correct view, His 
pete? “thereafter, he leads them in the witr prayer,’ indicates that 
te this prayer is after ‘isha’, but before the witr prayer. This is 
Oe vis maintained by the jurists (Masha’ikh—God bless them) in gen- 
) however, the correct view Is that its timing is after ‘isha’ up to the end 
of the night, before witr as well as after it because these are supereroga- 
tory prayers that were required after isha’. K an *- 

He did not mention the extent of the recitation in these prayers, but 
most Masha’ikh (God bless them) maintain that the sunnah (practice) in 
this is to complete the Qur’an once. Thus, he is not to relinquish it due 
to the laziness of the people as distinguished from the supplications after 
tashahhud; which he can relinquish as these are not the sunnah, 

The witr prayer is not to be prayed in a congregation, except during 


the month of Ramadan. There is a consensus (ijma‘) of the Muslims over 
this. God knows best. 
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Chapter 17 


Catching the Definitive Obligation (Faridah) 


Ifa person prays one rak‘ah of zuhr and then the prayer in congregation 
commences,’ he is to pray another rak‘ah, in order to protect the rak‘ah 
performed from becoming nullified.* Thereafter he is to join the people 
(congregation), for securing the merit of praying with the congregation. 
If the first rak‘ah has not been delineated with the prostration, he is to 
cut it off, and start again with the imam, and this is the sound view. He 
is at the stage where termination is correct, and such cutting off is for 
attaining perfection in the prayer. This is distinguished from the situa- 
tion where he is praying supererogatory prayers, because cutting off the 
prayer would not be for perfection of the prayer. If he is offering sunnah 
prayers prior to zuhr or jumu‘ah, and the congregation commences, or 
the khutbah commences, he is to cut it off at the end of two rak‘ahs. This 
View is narrated from Abu Yusuf (God bless him). It is also said that he is 
to complete the sunnah prayer. 

If he has offered three (rak‘ahs) of zuhr, he is to complete the four 
tak‘ahs, The reason is that the major part takes the rule of the whole, 
therefore, it does not admit of termination, as distinguished from the 


'By the imam commencing the prayer. 

‘An objection is raised that according to Muhammad (G a a. lid 
annul the prayer and not protect it. Al-‘Ayni maintains that this objection 1s not eee 
in this case and that the opinion pertains to the case where he cannot move out : is 
Prayer by continuing. Al-‘Ayni, vol. 2, 563. For example, where the sun has risen ~ ehe 
» Praying fajr, In this case, it is possible for him to move out of the prayer by completing 

© second rak‘ah, 
eon this case he has the authority to 
- Performed. The words “sound view” 
Mplete two rak‘ahs before doing so. 


od bless him) this would 


give it up as long as the prostration ee 
are used to take care of the view that he is 
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third and it has not been demarcated 

tit off, as in this case he is at a Stage 
ecan be cut off.’ He is given an option, . rvs pie likes 

where the prayer = sitting posture and offer the salutation, and if he 

na Se prea the takbir in the standing position and make the 

ikes he Ce 


niyyah of joining the prayer of the nant, . 
er, he may join the people (in the con- 
th them will amount to supererogatory 
(fard) cannot be repeated ina 


situation where he is praying ae 
with a prostration; here he can € 


When he completes his pray' 

egation), but what he offers with the 

ue because the definitive obligation 
single time.’ 


If he has offered one rak‘ah of the fajr prayers and the congregation 


commences, he is to cut it off and join the people. The reason is = if 
he adds another to it, he will miss the congregation, The same applies if 
he stands up for the second but has not finalised it with the pean 
After completing the prayer he js not to start again with the prayer o ie 
imam due to the disapproval of offering supererogatory prayers after far, 
Likewise, after ‘asr on the basis of what we have said. The same applies 
after maghrib according to the Zahir al-Riwayah, because three rak‘ahs of 
supererogatory prayers are disapproved, and in converting them to four 
entails opposition of the imam. 


It is disapproved for a person who enters a mosque in which the 
adhan has been proclaimed to leave it until he has prayed, due to the 
words of the Prophet (God bless him and grant him peace), “It is only the 
hypocrite who leaves the mosque after the call has been made,” unless the 
person intends to meet a need intending to return to the mosque. 


"That is, he has the authority to do su, as already stated. 

*Ir is stated by some that he is to cut it off with a single salutation, while in the nt 
ing posture, because this is cutting off and not éalilil. It is narrated from al-Halwant (Go 
bless him) that if he does not return to the fashahhud, his prayer is rendered invalid. The 
Author maintains in the section on prostrations of error that salutation in the standing 
posture is not lawful, . 

"That is, the zuhr prayer that he had started. If he completes it without cutting off, 
he may join the congregation, 

‘Because God has not imposed two definitive obligations in a single timing, 
zultr or two ‘asr prayers, 


*It is recorded by Ibn Majah in his Sunan, Al-Zayla'i, vol. 2, 155; al-‘Ayni, 2, 567. 
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He said: Unless he is a person through whom the affairs of the con- 
gregation are managed, because in his case it is giving up in form and 
completion in meaning.” 


if he has prayed zuhr or ‘isha’, then, there is no harm if he goes out, 
because he has responded once to the one calling towards God,” unless 
the mu’adhdhin has commenced the igamah as in this case he will be 
accused of manifest opposition of the community. If, however, the prayer 
is that of ast, maghrib or fajr, he may move out even if the mu adhdhin 
has started these prayers, due to the disapproval of offering supereroga- 
tory (nafl) prayers after these prayers. 


If a person reaches the imam when he has begun praying the salat 
of fajr, where this person has not prayed the two rak‘ahs of fajr (sun- 
nah), and is afraid that he will miss one rak‘ah and catch the second 
(with the congregation), he is to offer the two rak‘ahs at the door of 
the mosque" and then enter the mosque, as he is able to combine the 
two merits. If he fears that he will miss the entire prayers, he is to join 
the imam, because the spiritual reward of praying with the congregation 
is greater. The directive for not relinquishing the sunnah prayer (of this 
time), however, has greater binding force than that for the sunnah prayers 
of zuhr, for which reason he is to give up the sunnah prayer in favour of 
the congregration in both situations (for the zuhr prayer),'* because it is 
possible for him to perform these prayers during the time available after 
the definitive obligation (fard).!) This is the correct view, however, the 
disagreement between Abu Yasuf and Muhammad (God bless them) is 
about praying the four before the two rak‘ahs and offering them after the 
two rak‘ahs. The case of the sunnah prayers is not like this, as we shall 
oe God willing. The restriction about performance at the door of 

mosque indicates the disapproval of praying inside the mosque when 


"The mai : » - 
stan a Feason is the allegation of going against the accepted norms, and the 
i Nnot be levelled against such persons. 


hp, at Ss the mu‘adhdhin, the imam, or the headman of the locality. 


D Er 
ae : ee significance attached to the sunnah prayers of fajr. 
“Unlike car of losing the zuhr with the congregation in its entirety or in part. 


€ fajr and ‘asr prayers, 


the imam is leading the prayer. The preferred place for offering thé sun- 
nal and nafl prayers in general’ is at ones house, and this is reported 
from the Prophet (God bless him and grant him peace). 


He said: If he loses the two rak'ahs of fajr, he is not to offer them 
as qada’ prior to the rising of the sun, because it is now like wafl in the 
absolute sense and it is disapproved to offer them after dawn. He is not 
to offer them after the sun has risen high according to Abt Hanifah and 
Aba Yusuf (God bless them), while Muhammad (God bless him) said: 
I would prefer that he offer them as qada’ up to the time of the declin- 
ing of the sun. The basis is that the Prophet (God bless him and grant 
him peace) offered them as gada’ after the sun had risen to its height 
on the day following laylat al-ta'‘ris."© The two jurists maintain that the 
rule for the sunan is that they are not to be offered as qada’, because 
ada’ is specific to the obligation (wajib). The tradition lays down their 
qada’ as secondary to the definitive obligation (fard),therefore, what he 
has related is to be observed as it is. Thus, he is to offer them by way of 
gada' as secondary to the obligation, whether he prays with the congre- 
gation or individually, up to the time of the declining of the sun. As to the 
time after this there is a disagreement among the Mashda’ikh (God bless 
them). As for the remaining sunan besides them, they are not to be per- 
formed as qada’ after their timing, independently of the obligation, The 
Masha’ikh (God bless them) disagreed about their performance as qada’ 
as subservient to the definitive obligation (fard)."” 


A person who catches one rak‘ah of zuhr, when he did not catch 
the other three has not offered zuhr with the congregation. Muhammad 
(God bless him) said that he has gained the merit associated with the 
congregation, because the person who has caught the end of a thing has 
caught the thing itself, therefore, he has gained the spiritual reward of the 
congregation, however, he has not prayed zuhr with the congregation I? 


“He says this as some jurists have said that he is to offer two rak‘ahs after zuhr and 
the two after maghrib in the mosque and the rest at his house. . 

It is recorded by al-Bukhari and Muslim. Al-Zayla’i, vol, 2, 155-56; al~Ayns es 
572. 

“It is related from a large number of Companions (God be pleased with thera) 
version from Aba Qatadah (God be pleased with him) is recorded by Muslim 1 
Sahih. Al-Zayla’i, vol, 2, 157-58. 


"Some said that he may offer them as secondary to the obligation, while other 
that he is not to do so. 


s sald 
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reality. Thus, if he had made an oath that “if he does not catch the con- 
gregation. -- he will have violated the oath, and he does not violate the 
path in which he said that he will not pray zwhr with the congregation. 

A person who arrives in a mosque in which the congregational 
prayer has already been offered may offer voluntary prayers, as many 
as he likes, before he offers the prescribed ( obligatory) prayer, as long as 
there is time. He means when there is sufficient time for this, but if there 
is little time then he is to relinquish this. It is said that this applies to the 
syunan other than those of fajr and zuhr, as there is greater merit in them. 
‘The Prophet (God bless him and grant him peace) said about the sun- 
nah prayer of fajr, “Pray it even if horses trample over you.’ About the 
other swan, he (God bless him and grant him peace) said, “My recom- 
mendation will not include the person who relinquishes the four sunan 
prior to zuhir."" It is said that this applies to all the swan as the Prophet 
(God bless him and grant him peace) performed them persistently when 
he offered the prescribed obligatory prayers with the congregation, and 
there is no sunnah without persistent performance.”° It is, however, bet- 
ter that the worshipper should not relinquish them in all situations, as 
these are complimentary to the definitive obligations (fara’id), unless he 
believes that the prayer time will be lost. 

A person who arrives when the imam is in rukit‘, and he (this person) 
pronounces the takbir and waits till the iznam raises his head, has not 
caught this rak‘ah, with Zufar (God bless him) disagreeing. He maintains 
that he has caught up with the iendmm ina posture that takes the rule of the 
standing posture, therefore, he is like one who actually catches the imam 
in the standing posture. We maintain that the condition is to participate 
in the acts of the prayer, and this is not found either for the standing 
Posture or for the ruki‘’. 

If the follower goes into rukiz‘ before the imam does so, but then the 
Sesto up with him (in the ruka‘), his act is valid. Zufar (God 
an or said that his act is not valid, because an act committed before 
I oe ar) act of the imam is not taken into account and so also the 

6 acts, We maintain that the condition is participation in a single 


Wy: 
wr ‘ ars by Abi Dawid in his Sunan, Al-Zayla‘t. vol. 2, 160. 
find it, ae Of an aggravated type. Hafiz ibn Hajar has also indicated that he did not 
oa ; ot vol, 2, 162, * Ree ‘ 
_ his is how the juri : 43 3 Ta: 
d ; jurists use the term sunnah in figh, as already indicated, an 
Singuished from sunnat aldnlds, fiq 


Al-Hidayah Book Il; PRayrp 


178 

r ide of 
component as in the case of one SI 
God knows best. 


the act (going down or rising) 





Chapter 18 
Delayed Substitute Performance (Qada’) of Lost 


Prayers 


son who loses! a salat is to offer it by way of qada”* if he remem- 
aE and is to offer it prior to the definitive obligation (fard) of that 
et ie rule for this is that maintaining a sequential order between lost 
eit and the definitive obligation of the time (of remembering it) is 
eared in our view. According to al-Shafi'l (God bless him) it is rec- 
ommended, because each prayer is independent in itself and cannot be a 
condition for another prayer. We rely on the words of the Prophet (God 
bless him and grant him peace), “A person who sleeps over his prayer or 
forgets it, not remembering it until he is with the imam, is to complete the 
prayer he is offering; thereafter he should offer the prayer he remembered 
and then repeat the prayer he offered with the imarn.”4 
If he is apprehensive that the time of the current prayer will be lost, 
he should offer the prayer of time first and then offer the lost prayer 
as qada’.’ The reason is that the sequential order is relinquished due to 
the shortage of time, and so also due to forgetfulness and an excess of 
last prayers, so that it does not lead to the loss of the prayer of the time. 


_ ‘He did not say “one who gives up a salar,” because it is not proper to give up a salat 
itentionally. 

_ ‘Qada’ is a substitute prayer. Ada’ means the performance of the obligation at its 
time, Qad@’ is the performance of a similar obligation when the original obligation has 
not been met, There is a discussion about its cause as ta whether it is obligatory due to 
NS original cause or a new cause. 

That is, it is obligatory. 
the ae by al-Dar’qutni and al-Bayhaqi in their Sunan, Al-Bayhaqi said that 
m, ition has more than one isnad. Al-Zayla'i, vol. 2, 162. 
€ré is Consensus (ijmna‘) on performing the prayer of the time when time is short. 
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If. however, he does offer the lost Bey een sie ae The 
that the prohibition of ak Nise time is available yer enh 
iron aGEERD which is not valid, because he offered bet 
se wire nined by the tradition.” 
- ee ena a number of BESy EFS he s a = them seq Lentially 
for qada’ as they became obligatory Dregne y: ia © Teason is that the 
“t (Gad bless him and grant him peace) could not offer four Praye, 
Prophet Woe f Khandaq (Battle of the Trenches) and he offereq them ag 
on the day : uential order. He then said, “Pray as you see me praying” 
qada’ in ee is where the lost prayers exceed six prayers, because he 
ta oa r have become excessive. The sequential order between thelog 
ost pa lost just as it is lost between them and the prayers of the time 
gti . 5 oe cess is when the lost prayers become six due to the p assage 
s caine of the sixth prayer. This is the meaning of the statement in al 
Jami! al-Saghir, that is, his words; if he loses es than the Prayers of g 
day and a night, the prayer he begins with is deemed valid. The reason 
is that exceeding the prayers of a day and night becomes the sixth prayer. 
It is also narrated from Muhammad (God bless him) that he took fia 
account the commencement of the time of the sixth prayer, The first view, 
however, is correct. The reason 1s that excess occurs when the number 
enters repetition (of lost prayers) and that happens according to the first 
view. ‘ = om 

When the old and recent lost prayers" add up, it is said that the per- 
formance of the prayer of the time is valid, even when the recent prayers 
are remembered, due to the excess of the lost prayers. It is also said that 
this is not permitted and the past (old lost prayers) are treated as if they 
do not exist as a deterrent for negligence. 

If he performs some of the lost prayers as qada’ so that they are 
reduced in number, the sequential order is restored according to act 
and this is a strong view, because it is narrated from Muhammad ee 
bless him) about a person who neglected the prayer of a day anda eit 
and began to offer them as qada’ the next day with each prayer 0 


‘The tradition above that requires the performance of the lost prayer a te 

7It has been related from several Companions (God be pleased a as at 
version from Ibn Mas‘tid (God be pleased with him) is recorded by al-Tirm 
al-Nasa'i. Al-Zayla‘i, vol. 2, 164. 


*For example, where a person does not pray for a month. 
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lost prayers are valid under all circumstances,® but the prayers 
ime: ‘The become invalid if he offers them before the lost prayers as they 
ofthe time d the number that is less. The same applies if he offers them 
have enteres the lost ‘isha’, because in his reckoning there is no further 
jater aA ae he is offering the ‘isha’ prayer. 

Jost prayer on offers the asr prayer, while remembering that he did not 

Ifa aaa prayer is invalid, unless he is in the last part of the tim- 

ra zuhe , the issue of sequential order. When the obligation is rendered 
ing. ie rayer is not rendered invalid in essence (stands converted 
invalid t ae ding to Aba Hanifah and Aba Yusuf (God bless them), 
ro nafl) “dine to Muhammad (God bless him) it is nullified. The reason 
ee an tahrimah was formulated for the definitive obligation. Thus, 
a ait obligation is nullified, the tahrimah is nullified altogether, The 
ne ists maintain that it was formulated for prayer in essence with the 
aa an of obligation. The necessity of nullification of the attribute does 
a ceatll in the nullification of the essence of prayer. Thereafter, the asr 
prayer (in this issue) becomes invalid in a suspended form so that if he 
were to offer six prayers, and did not repeat zuhr (that he had lost), all 
the prayers will be converted to valid prayers, according to Aba Hanifah 
(God bless him) and according to the two jurists the asr prayer will be 
irrevocably invalid and cannot become valid under any circumstances. 
This has been identified under its own discussion. 

Ifhe is praying fajr and he remembers that he did not offer the witr 
prayer, his prayer is invalid according to Aba Hanifah (God bless him). 
The two jurists disagree. This is based on the view that witr is obliga- 
tory in his view and a sunnah according to the two jurists. There is no 
sequential order between definitive obligation (fara’id) and sunan inter 
se. Consequently, if he prays ‘isha’ and then performs wudi’ and offers 
the sunnah and witr prayers, but he then realises that he prayed ‘isha’ 


without purification, then, in his view the worshipper is to repeat ‘isha’ 
and sunnah and not witr, 


aS because witr is an independent obligation in 
his view, According to the 


i two jurists, he is to repeat witr as well, as it is 
subservient to ‘isha’. God knows best. 


9 . 
That is, whether he offers them before the prayer of the time or after it. 


Chapter 19 


Prostrations of Error During Prayer 


He is to prostrate for error, excess’ or deficiency,” making two prostra- 
tions after salutation;’ he is then to offer the tashahhud followed by the 
salutation. According to al-Shafil (God bless him), he is to make the 
prostrations prior to the salutation due to the report that “the Prophet 
(God bless him and grant him peace) made the prostrations for error 
prior to the salutation.”* We rely on the words of the Prophet (God bless 
him and grant him peace), “For each error are two prostrations after the 
salutation.”® It is also related that the Prophet (God bless him and grant 
him peace) made two prostrations for error after the salutation.® The two 
narrations about his acts conflict leaving the adoption of his words as 


‘An excess through acts that are similar to the acts of prayer, An excess through acts 
that are not similar to those of the acts of prayer invalidates prayer. 

‘This negates the view held by lmam Malik (God bless him) that if the error is based 
upon deficiency, the prostrations of error are made prior to the salutation, and if the 
error is due to an excess, the prostrations are made after the salutation. 

‘There are five views on the issue; (i) The Hanafi view is that prostrations are made 
after the salutation, as the Author has mentioned. (ii) Imam Malik’s view, as stated 
above, that prostrations due to deficiency are made prior to salutaiton and those due 
lo excess are made after the salutation. (iii) This is also the view of some Shafi'is. The 
sound view in the Shafi'l school is that the prostrations are made prior to the salutation. 
(iv) The view of the Hanbalis is that prostrations are made prior to the salutation for 
occasions on which the Prophet (God bless him and grant him peace) made them prior 
\o the salutations, and after it for occasions for which he made them after the salutation. 
(v) The View of the Zahiris is somewhat similar to that of the Hanabalis. 

a s recorded by all the six sound compilations. Al-Zayla’i, vol. 2, 166, 

iItis recorded by Abii Dawad and [bn Majah. Al-Zayla't, vol. 2, 167, 

Itis recorded by all the six sound compilations. Al-Zayla’t, yol. 2, 168. 
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a whole. Purther, the reason is that the prostrations of error 
repeated, therefore, they are delayed till after the salutation, Th 
made dn error in the salutation, he would be compelled to Perfo 
after it, This disagreement is about preference (as to when the Prost, 
tions are to be performed).” He is to make two salutations, and that is th 
correct view, interpreting the salutation mentioned to mean the Drdticed 
salutation. He is to send blessings (durtid) on the Prophet (God bless him 
and grant him peace) and to make supplications for himself during the 
sitting posture of error. This is the correct view as the proper occasions 
for supplications is the end of the prayer. 


Ae Noy 
US, if he 


He said: Rectification of error becomes binding on him if he brings 
about an additional act in his prayer that is similar to the acts of prayer, 
but is not part of it. This indicates that the prostrations of error are oblig- 
atory, and this is the sound view. The reason is that it is imposed for the 
rectification ofa defect that has been brought about in worship. It, there: 
fore, becomes obligatory like atonement (through sacrifice) during hajj 
If it is wajib, it is not imposed except due to the neglect of a wajib or its 
delay or the delaying of an essential element (rukn) by mistake. This is 
the rule. It has been imposed in the case of excess as that is not devoid of 
delay of a rukn or the neglect of an obligation (wajib), 

He said: It becomes binding on him if he neglects an act prescribed 
by the Sunnah. lt appears that he intended thereby a wajib (not a sun- 
nah), however, he meant by it the designation of an act as sunnah when its 
obligation has been established by the sunnah. He said: Or vies he - 
up the recitation of the Fatihah, because it is obligatory, or the eee 
(supplication) or the tashahhud or the takbrrs of the ‘id pare ss 
reason is that these are obligatory. The Prophet (God bless him an oh 
him peace) recited them persistently without dropping See oe 
gle time.? This is the indication of obligation. Further, ae eae 
with all prayers indicating that these are among the essen i “shal 
salat, and this is due to obligation. Thereafter, the Ee citation 
hud implies the first sitting posture and the second . sion for ere? in 
during them, All this is obligatory and there is pro 
them. This is the sound view. 


That is, the second tradition. ; 
’That is, the disagreement with al-Shafi'i (God bless ae has not been '78"® 
9Al-Zayla'i says that this is well known and their relinquis 


mitted. AJ-Zayla‘i, vol, 2, 172. 


gH; PRA — Al-Hidayah 


{loo re OS 
1 


If the imam recites audibly what was to be inaudible, or inaudibly 
what was fo be audible, the two prostrations for error become binding 
on him. The reason is that audible recitation has its own occasions, and so 
does inaudible recitation, with respect to the obligations. The narrations 
have differed with respect to the extent (of such recitation), however, the 
correct view Is that it is recitation with which prayer becomes valid in 
hoth cases, because there is no way to avoid a minimum amount of audi- 
ble and inaudible recitation,” but it is possible to avoid a greater amount. 
The amount with which prayer is valid is considerable except that in his 
view it is a single verse, while in the opinion of the two jurists it is three 
verses. This applies to the imam and not to the individual,” because audi- 
ble and inaudible recitation pertains to the congregation. 

He said: The error of the imam makes the prostrations binding upon 
the follower," due to the realisation of the cause against the imam (as/)," 
It is for this reason that he is bound to commence salat with the niyyah 
of the imami, 

If the imam does not make the prostrations, the follower is not to 
make them," as this will amount to opposition of his imam, and perfor- 
mance has been made binding through obedience. 

If the follower makes an error, the prostrations are neither binding 
on the imam nor on the follower. If the follower alone makes the pros- 
trations he would be going against the imam. If the imam were to follow 
him, their functions would be reversed. 

A person who makes an error (forgets) about the first sitting posture, 
but remembers it when he is closer to the sitting posture he is to return 
and adopt the sitting posture and then recite the tashahhud. An action 
that is close to another takes the rule of the latter. Thereafter it is said: he 
s to make prostrations of error due to delay. The correct view, however, 
is that he is not to make the prostrations, as if he did not get up at all. 


erie 

"This statement is m: 

Prostrations become ob 
mM boa 

1S Ziven an o 


ade to differ from Imam al-Sarakhsi’s view, who maintains that 
ligatory even when the error is to the extent of a word, 
descriptig ption between audible and inaudible recitations according to the 
upton that has preceded in the topic of recitation. 
his is true 


. even for ap ‘ 
5100 of the error the person who joins the congregation late, later than the occa 
% 


ich passes on to the followers. 


Ima ahi 
the Snare sea al-Shafi'i and Ahmad (God bless them) maintain that he is to make 
ons, however, there are varying opinions in their schools. 
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I he is closer to the standing posture, he is NOt LO return (t0 the 
siting, posture), as he is now like ane in the standing Posture and hp 
should make the prostrations of error. Ihe reason is that he has Neglected 
an obligation Oval), os 

If he makes an ertor about the last sitting posture so that he stands 
up for the fifth! he is to return to the sitting pasture as long us he has 
not made a prestration. | he reason ts Watt i this there isa rectification 
of is salat, and be isable tee sa as what is less than a rak'al is the stage 
OP Ler Oa, 

Hie said: He gives up the Hifthy as he has returned to a thing: whose 
Hootston is pelo tof, Cheretare, he refuses it. He then makes the pros. 
trations of error ar he hus delayed a iar. [he fimalises the fifth rak'ah 
with a prostration, his definitive obligation hay become nullified, in our 
view withal Shai’ (Cod bless him) disagreeiay. The reasoning is that he 
decided fo commence supererogdtory prayers priar to the completion of 
(he prescribed akan (elements), when if was riccessary fo move out of 
the oblipateary prayers, | his is souls one rok ‘al with a single prostration 
anrotits to slat in ceality, so much so that be will break an oath with it 
inwhich he bad said, “Ewillnat pray.” 

His prayer stinds converted to supererogatory (nafl) prayers accord: 
ing to Abu Hanifah and Abu Yusuf (God bless them) with Muhammad 
(God bless hing) in disayeeenent on the basis of what has preceded, He 
is, Hherelare, to add a sixth rak‘ah to his prayer, but if he does not do 
so, there is no Tiability tor him, because it is probable, Thereafter, his 
nbliyation stands nullified by the placing of the forehead (on the ground) 
alone, ds this atiounts to complete prostration, According to Muhammad 
(Gud bless him) this occtrs wher he lifts his forehead, as a thing ts com 
pleted through its final act, Which is the lifting of the forehead, thong } 
is nat valid when it is lifted with ritual impurity, The result ne 
agreement becomes evident in the case where he acquired hradath io 
prostuitions. According to Muhammad (God bless hint) he can conll 


. ; 7 . . “18 wee MI isi seeing 
his prayer from this point with Abd Yusuf (God bless him) disag - 
| ‘ah and the 


he i the sitting posture after the fourth rak pe 
If he adopts the sitting posture’ after tt sa the sitting 


stinds up without offering the salutation, he is to return 


with foul 


in thease 
“Hii thon prayers that have three rak'ales it ty the fourth and it 


PAK ahs, WCis Che tittle, 
' 2.1 e » after the P 
"Inthe issue above, he did not adopt the sitting posture and ruse al 


(Halis, 


rasta 
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as long as he has not made a prostration for the fifth rak‘a, 
lutation, because salutation in the standing posture is not 
ible for him ty Offer the salutation by adopting the 
a prayer that is less than a rak'ah can be 


aslures 
and offer the sa 


yful as IL ES poss 


au : 
a Tre reason is that 


sitings PONTE. 


pninated. ; ; me 
. If he has finalised the rak‘ah with a prostration and he then remem- 
hi ' 


(his error), he is to add another rak‘ah to it and complete his obli- 
_ ' hecatise what is lett are the words of the salutation and these are 
feet add another rak'al to them so that the two rak‘alis 
rak‘ale is not valid due 


ga 
caboliggatenr'y. Ile ty to 
became supererogatory prayers, because a single 
jo the proseripuion by the Prophet (God bless him and grant bim peace) 
about a curtailed prayer. Thereafter, these two rak‘ahs do not stand in 
the place of the sumnal ol zuhe. This is the correct view as it was done 
persistently with a tresh tahriomah, 

He is to make prostrations of error on the basis of istihsan so as to 
cover up for the dehiciency in the obligation in a manner that is not pre- 
scribed by the sannah. (he cuts off the (fifth) rak‘alt he is not liable for 
qadd'as this isa probable prayer, [fa person is following him (joins him) 
in these two rak ‘ahs, he is to offer six according to Muhammad (God bless 
him) as they ace offered with this tehrimah, According to the two jurists, 
he is to offer two rak‘ults as the worshipper had decided to move out of 
he obligatory prayer. If the follower renders his prayer invalid, there is 
ho gada' for him according to Mubammad (God bless him) taking into 
account the prayer of the inva, According to Abi Yusuf (God bless hins), 
hes to offer two rak'ahs by way of gada', because extinction due to an 
obstacle is specific to the inna, 

le said: Ifa person offers two voluntary rak‘ahs, makes an error i 
them, offers prostrations of er d the ides ; “a 
rakes, he shold = ng 0 errog an then decides to offer two more 
trations of error wil TIE ne prayer, The reason is that the pros: 
This is Daten a Poa Salk ry falling in the middle of the prayer. 
Makes the Prostrations of snkhant a ye PeReriege e Journey When he 
cM Continue, Lor if ie cite on mi as a resolve for the iqamah; he 
this, if the worshipper perf J Us entire salat will be nullified. Despite 
0 the survival shee Petlorins the other two rak‘ahs, it will be valid due 
Nullified, This is th Z falirimah though the prostrations of error will be 

Neston os : : correct view, 
rations o a = bie salutation when he is still liable for the two pros- 

ANG then a person enters his prayer (as a follower) after 
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eee | 
in” It is, however, better to begin anew after the salutations 
lawful release [rom prayer and not speech, while intention 
‘lone is redundant. In the case of continuing from the minimum, he is 
fi adopt the sitting posture at each occasion that he believes to be the 
end of his prayer se that he does nol become one who is neglecting the 
obligation of the sitting posture. God knows best. 


the salutation. If the imam (this person) performs the Prostration 
error, the follower will enter his salat, otherwise not, This is 56 aes : 
ing to Aba Hanifah and Aba Yosuf (God bless them), Muhammad et 
bless him) said that he has entered the salt whether or not the ae 
has made the prostrations, The reason is that in his view the Silistien 
does not in reality move him out of the prayer as long as he ig lab, 
for the prostrations of error for these have been imposed as a compu. 
sion to remove deficiency. It, therefore, follows that he be in a state of 
ihram (vesolve) of the prayer. According to the two jurists, the Salutation 
does move him out of the prayer conditional upon return, because itisa 
basis of release (from the prayer) in itself, It will not operate duc to the 
need of the worshipper to perform the prostrations, thus, it is not effec. 
tive without it. No such need is established when the absence of return js 
taken into account. The impact of the disagreement is evident in this case 
for the termination of purification due to loud laughter as well as in the 
change in the obligation due to the ntiyyah of igqamah in this situation, 


the minum 
ag it 15 the 


A person who offers the salutation intending to cut off his salat when 
he is liable for error, is to make prostrations for his error, because this 
salutauion does not cut off the prayer, while his intention is to alter what 
is lawful, therefore, it becomes redundant. 

A person who js in doubt during his prayer and he does not know 
whether he has offered three rak‘ahs or four, and this is the first time (in 
this prayer) that the doubt has arisen, is to commence his prayer from 
the beginning, due to the words of the Prophet (God bless him and grant 
him peace), “If one of you is in doubt as to how many (rak‘aks) he has 
prayed, he is to start afresh.” 

If his doubt occurs frequently, he is to base his decision upon his 
predominant view, due to the words of the Prophet (God bless him and 
grant him peace), “A person who doubts his prayer should follow his pre 
dominant view." 

If he does not have an opinion, he should continue from the stage 
about which he is certain, due to the words of the Prophet (God bless him 
and grant him peace), “A person who has a doubt about his ET 
does not know whether he has prayed three or four, should continue Ire 





by al-Tirmidhi and Ibn Majah, It is also recorded by al-Hakim. Al+ 
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Chapter 20 


Prayer During IIIness 


If the sick person (marid) is unable to stand,' he is to pray while sitting, 
offering the rukit‘ and sujiid, due to the words of the Prophet (God bless 
him and grant him peace) to ‘Imran ibn Husayn (God be pleased with 
him), “Pray while standing. If you cannot do that then pray while sitting, 
and if you cannot do that (either) then on your sides using indicating 
gestures.”* The reason is that obedience depends on ability.’ 


He said: If he is not able to bow or to prostrate, he is to do so through 
indication, that is, while seated as this (indication) is within his ability. 
His prostrations should have a greater inclination than his ruki’, as indi- 
cation stands in their place and takes their rule. A raised surface is not to 
be kept close to his face on which he can prostrate, due to the words 
of the Prophet (God bless him and grant him peace), “If you are able to 
make the prostration on the ground, do so, otherwise make an indication 
with your head.”4 If he does so (keep a raised surface), when he lowers his 


“Unable to stand” here does not mean that he is not able to stand at all. It means a 
sale in Which stan ding would be injurious for him, sap his strength completely, prevent 
| i "covery or cause excessive weakness. Some say that it is a state in which he might fall 
i he stands, due to weakness or dizziness. 

be recorded from ‘Imran ibn Husayn by sound compilations except Muslim. Al- 

@1, Vol. 2, 175, < 
‘This is a basic principle of the shari‘ah. God does not place a burden on his ‘abd 
g cater than he can bear. The rules is taken from the Qur’an [2:286] and has a general 
*PPlication in Islamic law. 
“i A version fr om Jabir (God be pleased with him) is recorded by al-Bayhaqi, among 
ts. Al-Zayla‘i, vol. 2, 175. 
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head, it 1s valid due to the presence of indication. If he places this (sy 
face) on his forehead, it is not valid, due to the absence of the indicatio, 

If he is unable to sit, he should be made to recline on his backs and ki 
feet should be pointed towards the qrblah, and he is to indicate the pu 
formance of ruka‘ and sujird. This is based on the words of the Prophet 
(God bless him and grant him peace), “The marid is to pray in the Stand: 
ing posture; if he is not able to do so then in the sitting posture, Makin 
indications, and if he not able to do that, then God has the right to accep 
his excuse,” 

He said: If he is made to lie on his side with his face towards the 
giblah and prays with indications, it is valid, on the basis of what we 
have related earlier except that the first is preferable in our view with al. 
Shafi'i (God bless him) disagreeing. The reason (in our view) is that the 
indication of one lying on his back is directed towards the atmosphere 
of the Ka‘bah whereas that of the person reclining on his side is directed 
towards his feet, and prayer is offered through this (the first)," 

If he is not able to make an indication with his head his salat will 
be postponed, and he is not to make indications with his eyes, his heart 
or with his eyebrows, with Zufar (God bless him) disagreeing.” The basis 
for this is what we have related earlier and also because fixing substitutes 
on the basis of opinion is prohibited.'” Analogy cannot be constructed 
to extend the rule for the head, for it is with the head that prayer is 
performed and not with the eyes and their sisters (the heart and the eyt: 


ment that his salat is postponed is an indication that 


brows). His state bility ast 


At | is liabili his ina 
the salat is not removed from his liability even when i 
for more than a day and a night provided the person a a cae 
This is the correct view as he understands the implication : ee M 
(communication) as distinguished from the person who has fa 


and this leads to validity 


is found : 
si to raise his hea 


SThat is, the basic requirement of an indication eC 
6Some jurists maintain that in this position a pillow is to nar 
so that his posture comes closer to the posture of the person eer apangatt his Suna 
"It is a gharib tradition. A similar tradition is recorded by a t 


iC ‘T, vol. 6. 
Al-Zayla‘t, vol. 2, 17 d towards the atmosphere of the 


*That is, through indications directe ot fs 
9As well as Malik, al-Shafi'l and Ahmad (God bless them)- be based upon texts 


This appears to be a sound rule, as ritual worship wi 
otherwise there will be no end to extensions. God knows ce liability is found 4 
“In other words, as long as his rational faculty is fant ast 
is the basis of ahliyyat al-ada’ (legal capacity for performan 


Ka'bab. 
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He said: If he has the ability to stand, but he cannot perform the 
qa’ and sujad, standing up is not binding on him, and he is to pray 
caer dication while sitting. The reason is that the rukn of standing up 
with wcribed so that he can move into the prostration attaining the ulti- 
18 Sh glorification. If his standing posture does not lead to prostrations, 
it it is not a rukn (for him). He is, therefore, given a choice, The pre- 
ferred form is to undertake indications while sitting as it is closer in form 
to prostrations, 

Ifa person in sound health offers part of his prayer while standing, 
but is then overcome by illness, he is to complete his prayer in the sitting 
posture performing ruka' and sujud or doing so through indications if 
he is not able to do so, or he may even recline on his back if he is not 
able to sit."* He has continued the lesser form based on the higher and it 
amounts to a person following another. 

if a person prays in the sitting posture due to illness and offers rukit‘ 
and sujad, but thereafter recovers from the illness, he is to continue his 
prayer while standing according to Aba Hanifah and Aba Yusuf (God 
bless them). Muhammad (God bless him) said that he is to renew his 
prayer. This is based upon their disagreement in following (igtida’)."’ The 
elaboration has preceded. 

If he has offered part of his prayer through indications, but is there- 
after able to perform rukit‘ and sujid, he is to renew his prayer according 
to all the jurists. The reason is that it is not permitted to one who per- 
forms rukii* to follow in prayer one who uses indications. The same 
applies to continuing prayer. 

If a person opens voluntary prayer while standing, but then feels 
ee he may without harm lean ona stick or ona wall or he may 
Ee : nue PORTS, because this is a valid excuse, If the leaning is 
ae na it : disapproved as it amounts to violation of the accepted 
(God bless sai : that it is not disapproved according to Aba Hanifah 
= Nae ecause in his view if this person adopts the sitting pos- 
imnphatisa i excuse it would be valid, therefore, leaning is also not 

‘According to the two jurists it is disapproved, because the 


aT " - 
sade doris available to the sick person can be availed of while praying and this 
"The two jurist ave to precede prayer for availing exemptions. 
O are standin i maintain that a person praying in the sitting posture can lead those 
6: ‘mam Muhammad (God bless him) maintains that he cannot. 
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adoption of the sitting posture is not permitted in their view, thus, lean- 
ing is disapproved. 

if he adopts the sitting posture without an excuse, it is disapproved 
by agreement. The prayer is permitted’* in his (the Imam’s) view, but it 
is not permitted in their opinion, This discussion has preceded under the 
discussion of the nawafil (supererogatory prayers). 

if a person prays in a ship while sitting without a cause, his prayer 
is valid according to Abu Hanifah (God bless him), however, he prefers 
the standing posture. The two jurists say that it is not valid without an 
excuse. The reason is that the standing posture is within his ability, there- 
fore, he is not to give it up without a cause. He argues that the usual state 
in a ship is that of dizziness, and this is the decisive factor, except that 
the standing posture is preferable as it is far removed from a semblance 
of disagreement. It is better to come out of the ship when it is possible 
as that is the best for calmness. The disagreement is about a ship that is 
not anchored, while an anchored ship takes the rule of land. This is the 
correct view. 

A person who remains under a spell of fainting for five prayers or 
less is to offer them by way of qada’ (delayed substitute performance). 
If the prayers are in excess of five, he is not to perform them as qada’, 
This is based on istihsan. Qiyas implies that there is no qada’ for sucha 
person as fainting covered the entire time of prayer,’* thus, realising the 
excuse, In this case it resembles insanity. The reasoning for istihsan is that 
when the duration becomes longer the number of lost prayers increases 
and this creates a problem in performance." When this duration is short 
the number of prayers is less, and there is no hardship. The meaning of 
excess is that the number goes beyond the prayers of a day and night 
for in such a case the repetition of the same prayer occurs. Insanity 1s 
like fainting as mentioned by Abu Sulayman (God bless him),” as dis- 
tinguished from sleep for its extension is rare; it is, therefore, associated 
with a short duration. Thereafter, increase is determined in the context 
of timings according to Muhammad (God bless him), because repetition 


“AS valid. 
“He had lost legal capacity for the performance of acts during this periods eu 
of the rational faculty, 
16" 
These problems were discussed under the topic of qada’, 


“These al- 
"Masa ibn Sulayman al-juzjani, the disciple of Muhammad ibn gare 
Shaybani (God bless him). 


 -_ 
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ig realised through it, Accor ding to the two jurists it is determined in the 
context of periods of ume and this 1s transmitted from ‘Ali and Ibn ‘Umar 
(God be pleased with them), God knows what is correct. 


Chapter 21 


prostrations of Recitation 


tions of recitation’ in the Qur’an are fourteen: those 
occurring at the end of al-A‘raf, in al-Ra‘d, al-Nahl,* Bani Isra’ll,’ 
Maryam,” the first in al-Hajj,’ al-Furgan,® al-Naml,’ Alif Lam Mim 
Tanzil,"’ $ad,"" Ha Mim Sajdah,"* al-Najm,”’ Idha ’s-Sama’ Inshaqqat,"* 

+ is written in the mushaf of ‘Uthman (God be 


and Iqra.® This is how 
), and that is what is relied upon. The second prostration 


pleased with him 
er in our view,'® and the occasion of this prostration 


in al-Hajj is for pray 
is in Ha Mim as-Sajdah at the words “La yasa’miina,” according to the 


He said: The prostra 


— eS SS 
‘That is, the occasions in the Qur'an. 
*A'raf: 206. 

§Ra‘d: 15 
4Nahl: 49, 50 
*Isra’: 109 
®Maryam: 50 
7Hajj: 18 
‘Furqan: 60 
*Naml: 25 
'°Sajdah: 15 
"Sad: 24 
"Fussilat; 38 
'Najm: 62 
“Inshiqaq: 20, 21 
"Alaq: 19 


16 sg 
Because it is close to the ruki‘. 
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oe 
words of ‘Umar (God be pleased with him),” which have been adopted 


by way of precaution." 

A prostration is obligatory (wajib)” or these occasions for the reciter 
and the listener whether or not he intends to listen to the recitation of 
the Qur’an, due to the words of the Prophet (God bless him and grant 
him peace), “The prostration Is (obligatory) for one who hears it (the 
recitation) and for one who recites it.”’* This is a statement of obligation 
and it has not been qualified with intention.” 

If the iam recites a verse of prostration, he is to make the prostra- 
tion and so also with him the follower, as it is binding on him to follow 
the imam. If the follower recites it, neither the imam nor the follower is 
to prostrate, either during prayer or after it, according to Abi Hanifah 
and Aba Yusuf (God bless them). Muhammad (God bless him) said that 
they are to make the prostration on completing the prayer, because the 

cause has been established and there is no obstacle other than the state 
of prayer insofar as it leads to the opposition of the function of imamah 
and recitation (in it). The two jurists argue that the follower is interdicted 
with respect to recitation due to the authority of the imam over his acts, 
and an act of an interdicted person has no hukm., This is distinguished 
from the person with major impurity or a menstruating woman for they 
are forbidden from reciting, except that in the case of a menstruating 
woman the prostration is not obligatory due to her recitation, just as it 
is not obligatory for her by listening to recitation, due to the lack of legal 
capacity, which is a case different from that of the person with major 


impurity. 


‘It is vharib, however, it is recorded by Ibn Abi Shaybah fram [bin ‘Abbas (God be 
pleased with both). Al-Zayla‘i, vol, 2, 178, 

“Because the occasion may be at these words or va 
ing It a little does not cause the problem. 

‘It is obligatory in our view, but according to M 
bless them), it isa swinah. There are other views as well. 


rlier, as claimed by others. Delay- 


Alik, al-Shafi'l and Ahmad kes 
It is stated In al-Mabstil that 


a sMrmeh mu'akkadah, ‘ (God be 
“It isa gharib tradition. lt is recorded by Ibn Abi Shaybah from Ibn ‘Umar 

leaned with | Al-Zayla'l, vol, 2 é 

pleased with both), Al-Zayla'i, vol, 2, 178. ion is not qual 


“The word ‘ald’ in the tradition indicates obligation, and the tradit 
ied with the intention of hearing, therefore, it is obligatory even if he 
listening tothe recitation, 


did not inten 
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son, not participating in the prayer, listens to it, he is to make 
Ifa per sek This is the correct view as the interdiction is established 
hese two persons” and does not extend beyond their case. 
fort . ersons praying hear it (the occasion of sajdah) during prayer 
Ift oe who is not praying with them, they are not to make the 
from a P n during prayer. The reason is that it does not pertain to the 
Ce and their hearing of the occasion of prostration is not an act of 
P ’ 


their prayer. : : 
They are to make the prostration after the prayer due to the realisa- 


tion of the cause.” If they make the prostration during prayer, it is not 
valid, as it is a deficient prostration due to the presence of a proscription 
for which reason it (the prostration) is not made in its complete form, 
therefore, he said: They are to repeat it due to the presence of its cause, 
but they are not to repeat the prayer, because mere prostration does not 
negate the sanctity (tahrim) of salat. In al-Nawaédir it is stated that “it 
does invalidate prayer as they brought an additional act in it, an act that 
was not part of it.” It is said that this is the view of Muhammad (God bless 


the prostrati 


him). 
If the imam recites it and a man, who has not joined them in prayer, 


hears it and then joins them in prayer after the imam has made the pros- 
tration, he is under no obligation to make the prostration, as he has 
caught the prostration by catching the rak’ah. If he joins him before he” 
has made the prostration, then, he is to make it with him as he would 
have made the prostration even if he had not heard him, thus, in this case 
itis better. Ifhe does not join him in prayer, he is to make the prostration 
ilone, by himself, due to the realisation of the cause.*° 

Each Prostration that becomes obligatory during salat, if it is not 
eae Salat, is not to be made by way of qada’ outside prayer, 
he‘ffeecs pri to prayer, and it has a merit within it, thus, itis not to 

a deficient form. 
A person who recites an occasion of prostration, but he does not 


make it unt; be oad 
‘until he has entered prayer, is to repeat the recitation within 


"Th ’ 

at Is, : 

“Listen cc one leading the prayer and the one following him. 

Obligatory When | recitation by someone outside prayer is not obligatory. It becomes 
And t oe ks is within prayer for then it becomes one of the acts of prayer. 
; The inten, © restriciton on them after the prayer is over. 


Ong with 1 : : 
he existence of the obligation and the absence of restriction. 
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salat and then make the prostration, thus, he will receive credit for 

recitations. The reason is that the second prostration is stronger as it oth 
tains to prayer and envelops the first prostration.” In al-Nawadiy it i 
stated that he is to make another prostration after prayer, becitiine : 
first has priority in time, therefore, the two are equal. We would say th ; 
the second has the strength of being linked with the objective (of rape 
mance) and is given preference due to it. RB 

If he recites it, makes the prostration and then enters Prayer and 
recites it, he is to make the prostration again,** because the second jg 
primary. There is no reason to link it with the first as that would lead to 
the ukm coming before the cause. 

Ifa person repeats the recitation of a single occasion of prostration 
in a single session, it is sufficient for him to make a single prostration, If 
he recites it in one session and makes the prostration, but then Bes away 
and returns to recite it again, he is to make another prostration. In case 
he did not make the first prostration, he is under an obligation to make 
two prostrations. The basis is that the prostration has been structured on 
concurrence to evade hardship. This is the concurrence of the cause and 
not the hukm. The rule is more suitable for the ‘ibadat on the basis of the 
cause and thereafter with the concurrence of the hukm for punishments,” 
The possibility of concurrence arises due to the unity of the session as it 
gathers diverse occurrences within it. When the session differs, the hukm 
reverts to its original cause. The session does not differ by merely standing 
up as distinguished from the case of a woman given a choice for divorce 
as her getting up is a sign of refusal and standing up annuls the session in 
that case. In moving from the woof to the warp of a cloth being woven, 
the obligation will be repeated. The same applies to moving from one 
branch to the other, according to the correct view, and so also in play. All 
this is on the basis of precaution. 

If the session of the listener changes and not that of the reciter, the 
obligation will be repeated for the listener, because the cause in his case 


“The second is being made due to the cause of the first by linking the first cause 10 


the second cause, . t 
**This is stated to distinguish it from the previous issue. The two prostrations areno 
linked here as they were in the previous issue. : J to 
“That is, the second is more suitable for punishments. In ‘ibadat there is 4 es uib- 
ih the duty whereas in punishments the penalties are waived due to doubt (s 
hah). 


Al-Hida 
soe tenen_—___ AOD as 


slistenig. Likewise, if ia Pee changes and not that of 
the listener on the basis o s : 1s on € correct view, however, is that 
re obligation is not repeated for the listener on the basis of what we have 
ca person who is about to make the prostration of recitation is to pro- 
pounce the takbir, but is not to raise his hands. He is then to make the 
rostration and thereafter pronounce the takbir and raise his head, tak- 
ing into account the prostration of prayer. It is reported from Ibn Mas‘aid 
(God be pleased with him),”* 
No tashahhud is to be recited nor is there a salutation, as that is for 
release from prayer and it implies a prior tahrimah, which is non-existent. 
He said: It is disapproved that a siirah be recited during prayer or any 
other occasion and the verse of prostration be omitted, as that amounts 
to the avoidance of the prostration. There is no harm if the verse of pros- 
tration is recited and what is besides it is omitted, The reason is that this 
amounts to advancing towards it. Muhammad (God bless him) said, “Tt 
is preferable in my view that a verse or two before it be recited in order to 
avoid the suspicion of preference.” The jurists preferred its recitation in a 
lower tone, out of affection for the listeners. God knows best. 


"Iris 
be ion has not been established. In fact, it is reported from Ibn ‘Umar (God 
2 677, both) and is recorded by Abii Dawid. Al-Zayla'i, vol. 2, 179; al-‘Ayni, vol. 





Chapter 22 


Praying During Journey (Safar) 


The journey (safar) due to which rules are altered’ is one that is intended 
by a human being for a duration of three days and nights, at the speed 
ofa camel or walking on foot, due to the words of the Prophet (God bless 
him and grant him peace), “The resident is to perform mash (rubbing) 
for a complete day and night and the traveller for three days and their 
nights."* The exemption is general for all those going on a journey (the 
genus of travellers) and requires that the number be applied to all as well. 
Aba Yusuf (God bless him) determined it to be two days and a major 
part of the third day. Al-Shafi'l (God bless him) in one of his opinions 
determined it to be a day and night. The sunnah (quoted tradition) is 
sufficient proof against both jurists. 

The travelling taken into account is one undertaken at an average 
pace. According to Abt Hanifah (God bless him) it is estimated accord- 
ing to the different stages of the journey,’ and this is closer to the earlier 
statement (of three days and nights). The duration is not to be estimated 
through farasikh, and this is the correct view. 

The journey on water is not to be taken into account, and he means 
thereby that it is not taken into account for determining the duration of 
the journey on land. As for what is taken into account for the sea is what is 


oe Like curtailment of prayer, the permissibility of not fasting during Ramadan, the 
fsion of the period of mash (rubbing) over boots, jumu‘ah, ‘ids and so on. 


“Ni é 
eee are mentioned to cover the period of rest as well. 
Uring the day, 


‘It has precede 
Sahih, Al-Zayla'i 
; “Three Stages 

View is that it dep 


d under the topic of mash over boots. It is recorded by Muslim in his 
vol, 1, 174; al-‘Ayni, vol. 3, 5. 

in three days. Al-Sarakhsi (God bless him) has said that the correct 
ends on the niyyah of the traveller. 
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compatible with its prevailing conditions, as is the case in a Mountainoy. 
area as well. 

He said: The definitive obligation (fard) in a prayer of foyy 
twa rak'ahs and he is not to add to them." Al-Shafi'l (God bless 
that the obligation for the traveller is four rak‘alis, but the curtailment 
may be availed as an exemption on the analogy of fasting? In Our View 
the second pair of rak'ahs is not to be offered by way of qada’, ang the 
worshipper is not deemed a sinner if he gives them up. This is a Sign of 
their being supererogatory prayers, as distinguished from fasting, which 
is to be undertaken by way of qada’, 

If he offers four rak‘ahs sitting to the extent of tashahhud in the sec. 
ond, the first two rak‘ahs are valid on account of the definitive obligation 
(fard), while the second two are treated as supererogatory prayers, on the 
analogy of fajr, however, he sins due to the delay in offering the salutation, 

If he does not adopt the sitting posture to the extent required,! his 
prayer is nullified, due to mixing up of supererogatory prayers with jt 
prior to the completion of its arkan (elements). 

When the traveller moves away from the houses of the city he can 
(begin to) offer two rak‘ahs, because becoming a resident depends on 
entering the houses, therefore, journey is associated with moving out of 
them. In this regard, there is a report ( athar) from ‘Ali (God be pleased 
with him): “When we cross these huts, we will curtail our prayer’? 

He continues to be in a state of journey until he makes a niyyah 
(resolve) to reside in a town or village for a period of fifteen (15) days 
or more." If he intends to stay for a lesser period, he continues to cur- 
tail his prayer. The reason is that it is necessary to take into account the 
period (of stay within the journey), because the journey includes peri- 
ods of stay. We have determined this period in the light of the period of 
purification (after menstruation), because these are periods that reim- 
pose the obligations.” This period is also available through a report from 


rak'ahs is 
him) Said 


*That is, he has to follow the curtailment. 

’The same view is held by the Imams Malik and Ahmad (God bless them). 

*To the extent of the tashahhud. «a tradition to 

“It is recorded by Ibn Abi Shaybah, Al-Zayla’i, vol. 2, 183. There is 4 d fren him). 
this effect recorded by al-Bukhari and Muslim from Anas (God be pleased w! 
Al-‘Ayni, vol. 3, 16. 

"That is, after having travelled for three days and nights. 

"The period of tuhr reimposes the obligations of salat and saw 
of residence reimposes what was curtailed due to the journey. 


while the period 


A 
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yd Ibn ‘Umar (God be pleased with them)." A report in such 

«like a Khabar (tradition from the Prophet (God bless him and 
cases is It € matt The restriction of township or village is imposed to 
grat soe the intention to stay is not valid in the wilderness. This is 
point QUE D™ 


the stronger view. | 
ifhe enters a city with the resolve that he will leave the next day or 


fter, but he does not form a niyyah for the duration of his stay 
eye stays on for several years (in this state), he is to curtail his 
ee me iain is that Ibn ‘Umar (God be pleased with him) stayed 
4  cdharbijan (Azerbaijan) for six months and continued to curtail his 
vege A similar report is related from a group of Companions (God be 


pleased with them)."! 

If the army enters enemy territory and they formulate a niyyah to 
stay there, they are to curtail their prayers. Likewise, if they lay siege to 
acity ora fort there. The reason is that those entering vacillate between 
overcoming and settling and being overcome and retreating, thus, it can- 
not become a territory of residence. 


tpn ADDS a 


Likewise, if they have surrounded rebels (ahi al-baghy) within the 
dar al-Islam outside a city or have surrounded them at sea. The reason 
is that their condition negates their intention. According to Zufar (God 
bless him) it is valid in both cases if they possess the dominant power 
(shawkah) leading to their satisfaction about settling down. According 
to Abi Yasuf (God bless him), it is valid if they are in houses made of 
mortar, as that is a location for residing. 


An intention of residing formed by people surviving on pasturing, 
when they live in tents,” is not valid it is said. The correct view is 
that they are residents. This is related from Aba Yusuf (God bless him) 


sia residence is the general rule, and it is not nullified by moving 
om One grazing area to another." 


Ay s= . 
aren has recorded it from both Companions (God be pleased with them), 
¥'1, vol, 2, 183; al-‘Ayni, vol. 3, 18. 


tis y a 
Rh, recorded by ‘Abd al-Razzaq and al-Bayhaqi. Al-Zayla‘i, vol. 2, 185; al-‘Ayni, vol. 
“Like th 
other tenor. Pet from Anas (God be pleased with him) mentioned above, along with 
igen, Potts. Al-‘Ayni, vol, 3) 21. 
hat is, nomads, 
© fatwa today is on this ruling. 
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If a traveller follows a resident-imam within a certain timi 
to complete four,’ because his obligation has changed to four d 
following, just as it changes™ due to the niyyah of taking up resiq 
to the linking of the changed act with its cause, which is time. | 
him in performing the lost prayers, it is not valid for him. The obligati 
cannot change outside the timing due to the lapsing of the cause, co 
it is not altered through the intention of taking up residence (after a 
passage of time), It will, therefore, amount to following by one wie le 
liable for an obligation, of one who is offering supererogatory Prayer 
with respect to the sitting posture or recitation, 

Ifa traveller leads residents in his prayer of two rak‘ahs, he is to offer 
the salutation, while the residents are to complete their Prayer, The req. 
son is that the follower has undertaken conformity for two rak‘ahs and 
he becomes independent for the rest like one joining up later, except that 
he is not to recite, according to the correct view, because he is a fol- 
lower according to the tahrimah, though not in his act. The obligation 
has already been performed, therefore, he may (now) give it up by way 
of precaution. This is distinguished from the case of the person joining 
later who has caught the supererogatory recitation, and the obligatory 
recitation has not been made (in his case), therefore, it is better for him 
to recite. He said: It is recommended for the imam that when he makes 
the salutation he should say: “Complete your prayer for we are a group 
of travellers.” The reason is that the Prophet (God bless him and grant 
him peace) said this when he led the people of Makkah in prayer, for he 
was on a journey.” 

When a person on a journey enters his city, he is to offer the complete 
prayer even if he does not intend to take up residence in it. The reasons 
that the Prophet (God bless him and grant him peace) and his Compan- 
ions (God be pleased with them) used to travel and then return to their 
places of residence as residents*” without forming a fresh intention for 
this. ; 

If a person who is a resident of one land moves from 1t 
residence in another land, and then travels entering the Jand 


ng, he is 
Ue to the 
ence due 
f he joins 


taking uP 
of his first 


Whether he has joined him from the start or for part of the prayer. 

"To four rak‘ahs, 

"It is recorded by Abi Dawad and al-Tirmidhi. It is also reco 
by Imam Malik (God bless him). Al-Zayla’t, vol, 2, 187. 

*Al-Zayla’t, vol. 2, 187. 


rded in another version 
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he is to curtail his prayer, because this is no longer his place of 
you nat see that the Prophet (God bless him and grant him 
after the Hijrah counted himself among travellers at Makkah,” 

eace) to the principle that the land of origin is negated by a land 
pus gare: domicile), but not by journey. At the same time the 


like it ears? residence (during journey) is negated by one like it, as 
ae through journey and the land of origin. 
Ww 


ifa person travelling forms the intention that he will stay at Makkah 
Mina for fifteen days, he is not to offer the full prayer. The reason 
an lying the intention to two locations implies that he will be at 
Sen icSFiON and this prevents the rule of residence from operating. 
a reason is that a journey is not free of such stops. The exception is 
when he intends to spend the night at one of the two places, in which case 
he will become a resident the moment he enters the location. The basis is 
that residence of a person is attributed to the place where he spends the 


domicile. Do 


night, 
A person who has lost prayers during journey is to offer them as 


gada’ within a habitation (residence) praying two rak‘ahs. A person who 
has lost prayers as a resident (within civilization) may offer them as 
qada' during journey praying four. The reason is that delayed perfor- 
mance (qad@') is dependent upon the original performance (ada’), and 
what is taken into account for this is the last timing, as that is what is 
given consideration for causation when performance is not on time. 

A person travelling for unlawful activity and one travelling for a 
pious cause are equal in terms of the exemption provided for their jour- 
ney, Al-Shafi'i (God bless him) said that journey for evil intent does not 
yield the exemption. The reason is that the exemption is granted for ease 
and cannot be available for something that deserves enhanced hardship. 
oy a unqualified meanings emerging from the texts, because 
‘ fone a8 por evil; evil is what occurs after it or accompanies it. It 

, Suitable for the exemption. God knows best. 


“Ne i 
Iwo §, Supported by the tradition of Anas (God be pleased with him) recorded in the 


ahihs, Al-Zayla's, vol, 2, 488, 


Chapter 23 


The Friday Prayer (Salat al- Jumu‘ah) 


is not valid except in a comprehensive city (rmisr jami ‘) 
or in a central place of prayer of the city.’ It is not valid ina village, due 
to the words of the Prophet (God bless him and grant him peace), There 
is no jumu‘ah, no tashriq, no fitr and no adha, except ina comprehensive 
city (misr jai‘)? Misr jami* is each habitation that has an amir and 
a qadi, who implement the ahkam and establish the hudid.’ This is the 
view according to Aba Yusuf (God bless him).* It is also related from him 
that if the people of the city gather in their largest mosque it should not 
be able to accomodate them. The first view is upheld by al-Karkhi (God 


The Friday prayer 


‘There are different views about the meaning of a city, Al-Shafi'i (God bless him) 
does not stipulate this condition and in his view forty persons can hold the congrega- 
tion. 

‘It is gharib and marfi', It is also reported as mawguf at ‘Ali (God be pleased with 
him), and is recorded by ‘Abd al-Razzaq. Al-Zayla’i, vol. 2, 195. 

“This definition of misr jami‘ would disqualify not only villages and localities within 
a city, but most if not all cities for the Friday congregational prayer. It would cer- 
ae disqualify the mosques in non-Muslim states. An opinion recorded in the Fatawa 
ae en that the implementation of the hudiid means the ability to imple- 
i adele is ih mean that even if actual convictions do not take place, but the 
rates ds on and will be enforced. The fact that the validity of the jumu'‘ah prayer 
laisahiKe aoe ence of such a city: shows that this prayer is closely linked to the exis- 
Theatre atthe ats Me is dependent upon the effective jurisdiction of such a State, 
close bond bate ae ahs delivered support this assertion. The issue also highlights the 
that declatinp « Mn : igion and state and negates claims of their separation. It follows 
the other abkezon % ; im a as secular would render the jurmu'‘ah prayer void. As for 

‘It is aloo me . er than hudiid, the foremost is the prohibition of riba. 
Pi, Vol, 3, ganas Pinion of Aba Hanifah, Muhammad, al-Karkhi and others. See al- 
Pinions. 46. The jurisdiction and writ of the Islamic state is implied in most 


‘ 
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bless him) and it is the stronger view. The second view is upheld by a 

however, the rule (hukr) is not confined to the place of Prayer 
s to all open spaces of the city, because these have the samy 
ting the needs of its residents. . 


Thalaji, 
and apphe 
status as the city itselfin meeting t ; 
Junnu‘ah is permitted in Mina ifthe anit there is the amir of Hija o, 
if the caliph is travelling according to Aba Hanifah and Aba Yusuf (Gog 
bless them). Muhammad (God bless him) said that jumu‘ah cannot au 
place at Mina. The reason is that itis. one of the villages (around Makkah) 
and, therefore, the ‘id prayer cannot be held there. The {Wo jurists argue 
that it turns into a city during the days of the hay {mawsini), While the 
absence of offering ‘id there is tor creating leniency for the people, There 
ig no jumuan at ‘Arafat in the opinion of all the jurists as it is just an 
open space, while there are buildings at Mina, The statement is qualified 
with “caliph” or “amir of Hijaz” as they are the ones who have authority 
(there). As for the amir of the mawsim (Hajj), he has jurisdiction over the 
affairs of the hajj and not others, 

It is not permitted to establish the jumu‘ah except on the authority of 
the sultan’ or the authority of one appointed by the sultan.’ The reason 
is that it is established through a huge gathering, and disputes may arise 
as to who is given priority and in what way regarding the leading of prayer 


or disputes may arise as to other matters, therefore, the order of the imam 


is necessary for regulating the affairs of the prayer. vos 
Among the conditions of jumu‘ah is timing, Thus, it is valid at the 
time of zuhr, but is not valid after this,” due to the words of the Prophet 
(God bless him and grant him peace), “When the sun has declined, lead 
the people in the jumu'ah prayer.”* If the time has passed, while he is 
he is to start the zur prayer afresh? and is not to 


offering jumu'ah, 
a he difference between the lwo 


continue it into the zuhr prayer, due to t 
prayers. 

Among the conditions is the khutbah (sermon) 
the Prophet (God bless him and grant him peace 


. The reason is that 
) did not offer the 


$$$ $—_—___——_  authoril) 
‘By this he means khalifah or the authority over whom there is no othe 


*This is the amir or the qadi or the person who delivers the Re ‘inet 
"It is reported that Imam Malik (God bless him) permits 1 UP tot 
the two timings overlap, in his view. Al-‘Aymi, vol. 3, 51. and Mus 
“It is gharib, however, similar traditions have been reco 
lim, Al-Zayla’i, vol, 2, 195. 
"This zuhr would be prayed in the time of ‘asr then. 


f ‘agra 


rded by al-Bukha 
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rayer without the khutbah throughout his life.'° It is deliv- 
» the prayer after the sun has declined, as this is prescribed 
veunnate! The imam is to deliver two khuthahs (sermons) separat- 

by thes by sitting in between them for this is how it has come down 
ing oe heritage (from the time of the Prophet (God bless him and 
ek ee peace))." He is to deliver the sermon while standing and in 
pe of purification, The reason is that standing during the sermon is 
a of the heritage."’ Thereafter, it is a condition for this prayer, thus, 
purification is recommended for it as it is for the adhan. If he delivers the 
sermon while sitting or without purification it is (still) deemed valid, 
due to the attainment of the objective, except that it is considered disap- 
proved as it goes against the inherited practice and because it will create a 
separation between the sermons and the prayer (if the imam proceeds for 
performing wudti’). If he confines himself to the remembrance of God, it 
is permitted according to Aba Hanifah (God bless him). The two jurists 
said that it must be remembrance at some length so that it can be called 
akhutbah. The reason is that it is khutbah that is obligatory and glorifi- 
cation alone or praise alone cannot be called a khutbah. Al-Shafit (God 
bless him) said that it is not permitted unless he delivers twa sermons 
that conform to practice. He relies on the words of the Exalted, “Has- 
ten earnestly to the remembrance of Allah,” without qualification. It js 
reported about ‘Uthman (God be pleased with him) that he said “Praise 
ere and then became tounge-tied, so he descended and led the 
Among its conditions 
word jumu ‘ah is derived fr 


ju muall P 
ered befor 


is te pre (congregation), because the 
It ¢ om it. The minimum number for this, accord- 
me z ae yore (God bless him), is three besides the imam, The 
Hla fs that it 1s two persons besides the imam. He (God be 
oEABG Yasct eerie that the correct view is that this is the opinion 

od bless him) alone. He maintains that in the dual we 


lt is recorded b 
a Sis based 0 
yet are trad 
ThVOl oy 
2, 6 
This has on 
’S Preceded | i” 
ay ded in trad i 
"Que an 6219 (tons quoted earlier, Al-Zayla'i, vol. 2, 197. 


r al-Bayhagi, Al-Zayla‘i, vol. 2, 196. 
a Lieeinn recorded by al-Bukhari. Al-Zayla’i, vol. 2, 196, 
On this point recorded by both al-Bukhart and Muslim. Al- 


"tS gharip, | 
, iT r . 
I as a9y, Owever, a similar incident became well known in books Al-Zayla‘i 
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s congregating) and indicates the meaning 
+ ists maintain that true plurality is constituted by 
The two jurists eels meaning. Further, jama'ah is Bian 
name a 


srefore, the mantis not to be arcstke 
dently, therefore, t ; 


Jalan 
have the meaning of gathering 


of jama‘al. 
threeas it is plural in 
into account indepen 


among them, le move away before the imam has performed the rukj' 
If the people m 


‘ ,and minor children, he is to be in 
and sujid leaving behind Pte to Aba Hanifah (God bless fy a : 
praying zulir from the a if they go away after he has opened the 
The two jurists Te ate iauentak prayer. If they move away after he has 
prayer, he is to alist ee rak‘ah and has made a prostration, he is to 
performed ihe sbi # according to all three jurists, with Zufar (God 
continue payee it ee etaineahan leit avendihGh Aisietan a 
eae haa the prayer, just like timing. The two jurists argue 
must be ary nee egation) is a condition for commencing the prayer 
= ney a ean hout is not stipulated as in the case of the khuthah 
rs . oe 1 Ga Abu Hanifah (God bless him) reasons that the 
see 4 aitiald through commencement of the prayer, and this is 
Se aa nless one rak‘ah is completed as what is less than this is 
a poate therefore, the condition must persist till its comple- 
ne seit piched from the kiiuthah, the completion of which (as a 
stipulhtion) will negate prayer, thus, its completion is a eee 
presence of women and children is not to be taken into feta 4 
jumu‘ah is not held by including them and the congregation is not com 

eir presence. 

ria ihe a obligatory for the traveller or women, or the sick ay 
son, or the slave or the blind." The reason is that there is pen or 
the traveller and so also for the sick and the blind, while the slave is 4p 
in the service of his master and a woman in serving her husband. ef 
have, therefore, been granted an excuse in order to avoid hardship _ 
harm. If they attend and pray with the people, they receive credit - 
the obligation of the time (zuhr), because they performed the duty an 
became like the traveller who fasts (on a journey). . 3 

It is permitted for the traveller, the slave and the sick sagan 
become an imam for the jumu‘ah prayer. Zufar (God bless him) said tha 


Se, a ; -Zayla'iy 
“The Author has not mentioned traditions in support of this. According to al-Zay 


aya -Zayla'i, 
there are traditions on these points recorded by Aba Dawid and al-Hakim. Al Zayl 
vol. 2, 198-99, 
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it is nol permitted as the obligation is not imposed on such 
and his position is like that of a woman ora minor. We 
js an exemption (rukhsah), but when they attend it bec 
tion as we have elaborated.’ As for the minor, he lacks the capacity, while 
a woman cannot lead men in prayer, Thus, they" can hold the jumu‘ah 
prayer as they have the legal capacity for leading prayers, therefore, they 
have a prior right of becoming followers. 

Ifa person prays zuhr at his place of abode on a jumu‘ah, prior to the 
prayer of the imam, without having a valid excuse, it js disapproved for 
him to do so, but his prayer is valid. Zufar (God bless him) said that it is 
not valid for him; the jumu'ah prayer is the primary obligation whereas 
the zuliy prayer is like its substitute. The substitute ¢a 
with the existence of the ability to perform the pri 
maintain that the primary obligation is that of zuhr for everyone, This 
is the stronger View, except that each person is commanded to discharge 
it through the performance of the jumnu‘ah prayer. The reason is that he 
is in the position of performing the zuhr obligation on his own and not 
the jwnt'ah prayer, because it depends upon conditions that cannot be 
fulfilled by one person alone. The obligation depends upon ability, 

Ifa person decides to attend the jurnu‘ah congregation and he moves 
towards it when the imam is in the process of praying, then, his zuhr 
prayer stands nullified, according to Abii Hanifah (God bless him) by 
the mere making of an effort towards it. The two jurists 
not nullified until he joins the prayer with the imam, The 
walking is not intended in itself, therefore, 
is complete, but jumu'‘ah is a higher purp 
he joins it). The position of this person 
Jumu'ah after the imam had completed th 
that walking towards jumu‘ah is an attriby 
fore, it acquires the same legal position as jumu‘ah with respect to the 
annulment of zuhr, and this by way of precaution, as distinguished from 


the person walking towards it after the completion of the prayer as it is 
no longer sa‘ towards it, 


For those who are handica 
Prayer, it is disapproved that 


a person, 
maintain that it 
»mes an obliga- 


nnot be performed 
mary obligation. We 


said that it is 
reason is that 
it cannot annul it even when it 
ose and it does negate it (when 
is as if he headed towards the 
e jumu‘ah prayer. He maintains 
ite of the jumu’‘ah prayer, there- 


pped (legally) from offering the jurmu‘ah 
they offer zwhr as a congregation in the city 


"The elaboration 


Was that they get credit for the zuhr of the time. 
The traveller, 


the slave and the sick person. 
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s to prisoners. This is due to its interference 
with the yumu‘ah prayer insofar as it is the % ngregation' nf all congre- 
nations, and some people may follow them in zur (believing it to be 
fe jumu'ah prayer), as distinguished from the residents of the villages as 


there is no juinu'alt obligation for them. Ifa group of people do so, their 
he existence of the conditions of zuhy, 


on Friday. The same applie 


prayer is valid, due tot NOAS a ee ae 

A person who joins up with the imam during jumu'ah is to Pray with 
him what he is able to catch, and is to continue to complete the Jumu‘ah, 
due to the words of the Prophet (God bless him and grant him Peace), 
“What you caught, you are to pray, and what you have lost, you have to 
offer as qada’?”” ; 

If he joins him when he is in tashahhud or when he is making a pros. 
tration of error, he is to continue to complete the Jumu‘ah according to 
the two jurists. Muhammad (God bless him) said that if he has prayed 
with him a major part of the second rak‘ah, he is to continue to com- 
plete the jumu‘ah, but if he catches less than a rak’ah, he is to continue 
and complete zuhr. The reason is that it is juru‘ah in some respects and 
auhr in others due to the loss of some of its conditions in his case, there- 
fore, he is to pray four in consideration of zuhir. He is to adopt the sitting 
posture after two rak'ahs under all circumstances in lieu of the jumu’‘ah, 
and he is to recite in the last two in lieu of the supererogatory aspect of the 
prayer, The two jurists argue that he has caught the jumu’‘ah prayer in this 
situation for which reason the niyyah of jumu‘ah is stipulated intending 
two rak’ahs, There is no basis for what he has said (they argue), because 
the two prayers are different and one cannot be built upon the tahrimah 
(intention) of the other. 

When the imam stands up on Friday, the people are to stop praying 
and speaking until he has completed the sermon (khutbah). He (God be 
pleased with him) said: This is the view according to Abi Hanifah (God 
bless him), The two jurists said that there is no harm in speaking when 
the imam has arisen and has as yet not commenced the sermon, as well 

as when he descends and has not pronounced the takbir. The reason for 
the disapproval is due to the interference with the obligation of listening 
attentively, and in these situations there is nothing to listen to as distin- 
guished from sala (when the imam is speaking) because that becomes 


“It is recorded by all the six d ‘ays “ leased 
with kim). Al-Zayla't, vol. 2, ae east A RRR: Ce 
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extended sometimes. Aba Hanifah (God bless him) relies on the words 
or the Prophet (God bless him and grant him peace), “When the imam 
has arise there is to be no prayer and no speech,” that are not quali- 
fed in any Way: Further, speech sometimes becomes extended by its very 
ure and resembles salat (after the rising of the imam). 
When the first adhan (call for prayer) is made by the mu’adhdhin 
the people are to give up selling and buying and are to head towards 
the jumu‘ah prayer, due to the words of the Exalted, “When the call is 
srt aimed to prayer on Friday (the Day of Assembly), hasten earnestly 
tothe Remembrance of Allah, and leave off business (and traffic).”* 
When the imam mounts the pulpit, he is to sit and the mu’adhdhins 
are to make the calls in front of the pulpit. This has been the inherited 
practice, and during the times of the Prophet (God bless him and grant 
him peace) it was only this adhan that was made. It is, therefore, said 
that it is this call that is effective in the obligation of walking and prohi- 
bition of trade, The correct view, however, is that it is the first call that is 
taken into account, when it is made after the declining of the sun, for the 
notification of prayer is attained through it. God knows best. 


nat 


“It is gharib and marfiu’, IL is 


Muwatta’, Al-Za 


a recorded by Imam Malik (God bless him) in his al- 
hig, Se Zayla'i, vol, 2, 201. 
Qur an 62:9 


“His t 
ecorded by the sound compilations, except Muslim. Al-Zayla'‘i, vol. 2, 204. 


Chapter 24 


the Prayer of the Two ‘Ids 


He said: The prayer of ‘id is obligatory’ on the person on whom the 


‘ymu‘ah prayer is obligatory. It is stated in al-Jami‘ al-Saghir that if two 
Gds fall on the same day (that is jumu’‘ah and one of the two ‘ids), then, 
the first is a sunnah, while the second is an obligation, and none of them 
is to be given up.” He said: This is an explicit statement about its being 
4 suinah. The first statement indicates obligation (wujab), which is nar- 
rated from Aba: Hanifah (God bless him). The reason underlying the first 
is persistent performance by the Prophet (God bless him and grant him 
peace).! The basis for the second are the words of the Prophet (God bless 
him and grant him peace) in a tradition about a villager following his 
question, “Am 1 under an obligation for something else besides these?” 
He replied, “No, unless it is voluntary.’4 The first view is the correct view, 


and terming it a sunnah means that its obligation has been established 
through the Sunnah. 


On the day of ‘id al-fitr, it is recommended that each person before 
going to the place of prayer should eat something, bathe, brush his teeth 
(miswak) and use perfume, due to the narration that “the Prophet (God 
& ; Most Hanafi jurists consider it obligatory (wajib). It is stated by some that it is fard 
ma (a definitive communal obligation). Al-Sarakhsi (God bless him) has stated that 
me sunnah. This is explained through the issue of the two ‘ids below. 
‘ oe statement in al-Jami‘ al-Saghir shows that it is a sunnah. The fact that it is not 
ace up shows that it is a sunnah mu’akkadah, and giving it up is a bid‘ah that 
cM to a neglect of a symbol of Islam. The Author, however, prefers the view of 
As anifah (God bless him) stated in the rule to the effect that it is wajib. 
a, nS Well known, Al-Zayla‘i, vol. 2, 208. 
\t is record 
l.2, 208, 


ed by al-Bukhari and Muslim under the heading of Imam. Al-Zayla't, 
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28 ged to eat on the day of ‘td al-fitr before 


; him peace) ¥ the for both ‘id celebrations »s 
bless ah prayer. aoe ers it is prescribed tliat ge 
ing tO a day of onety case of jumu'ah. He is to put on his best 
the and use perfume as in (God bless him and grant him peace) had a 
. Poe + he used to wear on the “tds.” 

is to pay the ee fitr to enrich the poor person so that his 
s to 
ee for prayer: ds the place of prayer without pronouncing the 


He is to Ant ear Hanifah (God bless him), on the way to the 
takbir,’ accor 


lace of prayer ‘ arists, he is to pronounce the takbir, in the 
P According » the He (Abia Hanifah) argues that the original 
light of ghabis 8 is to conceal it (keep it silent). The shar‘ (text) has 
oe ae case of adhd for it is the day of takbir, but the day of 
prescribed 
prem it wee supererogatory prayers at the place of prayer before 
a rth seit is that the Prophet (God bless him and grant him 
= Py did atk do so despite his eagerness for prayer." Thereafter, it is said 
Seal a Ramporoval is specific to the place of prayer. It is also said that it 
5 meant for it and for other places, being general, because the Prophet 
(God bless him and grant him peace) did not do so. See. 
The prayer becomes lawful with the rising of the sun an its timing 
extends up to the declining of the sun. When the sun declines, its time 
is over, The reason is that “the Prophet (God bless him and grant him 
peace) used to offer the ‘id prayer when the sun was at the height a 
spear or two spears. When they gave testimony of sighting the moon : er 
the declining of the sun,? he ordered that the people go out to the place 
of prayer the next day.” 


‘There are two traditions here. The first is recorded by al-Bukhari in his Sahih, while 
the second is recorded by al-Tirmidhi, Al-Zayla’‘t, vol, 2, 208. <A's (God 

“It is ghartb. A similar tradition is recorded by al-Bayhaqi through al-Shafi' ( 
bless him). Al-Zayla‘j, vol..2, 209, ; al- 

“Al-Zayla'i says that he could not find a tradition to support this, Rowent F 
mii has recorded a tradition that supports the view of the two jurists. AE 
vol. 2, 209, 


*It is recorded by all the six sound compilations, Al-Zayla’i, vol, 2, 210. 
*That is, close to sunset 


It is recorded by Aba Dawid, al-Nasa’i and Ibn Majah. Al-Zayla‘i, vol. 2, 24. 
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The imam is to lead the people in two rak‘ahs pronouncing the 
rakbir, One for the opening and three times after this. He is then to 
recite the Fatihah and another sitrah and pronounce a takbir with which 
he goes into ruki . Thereafter he is to commence the second rak‘ah with 
recitation. He is then to Pronounce the takbir three times and with the 
fourth takbir he is to go into rukis . This is based on the statement of Ibn 
Mas‘ud (God be pleased with him) and that is our opinion as well." Ibn 
‘abbas (God be pleased with him) said that he is to pronounce a takbir in 
the first rak'ah for the opening and five thereafter. In the second rak'‘ah, 
he is to pronounce five takbirs and then recite. In one narration it is stated 
that he is to pronounce five takbirs. The general practice today is accord- 
ing to the opinion of Ibn ‘Abbas (God be pleased with him), because of 
the order of the Caliphs who are his descendants." As for the madhhab 
(the opinion of the school) it is the first statement. The reason is that 
takbir is the raising of the hands contrary to the accustomed practice and 
adopting the minimum number is better, Further, the takbirs are sym- 
bols of the din being pronounced aloud, therefore, the rule for them is 
the plural. In the first rak‘ah, it is essential to link them with the opening 
takbir due to its strength with respect to obligation and precedence. In the 
second rak'ah, it is only the takbir of the rukii‘ that is found, therefore, it 
is essential to merge them with it. Al-Shafi‘i (God bless him) adopted the 
statement of Ibn Abbas (God be pleased with him), except that he reck- 
oned all the reported takbirs as additional, making out the total number 
of takbirs to be fifteen or sixteen. 

He said: He is to raise his hands in the takbirs of ‘id, and by that he 
means the takbirs other than the takbirs of rukii‘ due to the words of the 
Prophet (God bless him and grant him peace), “The hands are not to be 
raised except on seven occasions,’ and among all of these he mentioned 


ee 
at is recorded by ‘Abd al-Razzaq. Al-Zayla‘, vol. 2, 213. 

- ihe does not mean that the khalifah can issue directives about the ‘ibadar. Al- 
beh i oe that the people followed the opinion of Ibn ‘Abbas (God be pleased with 
erate khilafah passed on to his descendants. Accordingly, Aba’ Yusuf (God 
Ibn Mice es 7 went to Baghdad, led the prayers pronouncing the takbirs upheld by 

Pai Wadhiven . . pleased with both). Haran al-Rashid prayed with him and ordered 
that there i a ubammad (God bless him) has related accordingly, and al-Zayla‘i says 
titted fron, See in following such a directive, because the view was originally trans- 
fallows it © Sompanions (God be pleased with them). Despite this, the school 


Thiet ®wn established rule. The Author states this expressly. 


aS preceded in the description of prayer. Al-Zayla‘, vol. 1, 389-90. 
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the two ‘ids. It is narrated from Abi Yusuf (God be Pleased 
birs 0 


the tak ands are not to be raised, however, the proof against 


viet pint) that the h 
a ee tradition We have related. 


4. Then after the prayeh heis to deliver two sermons (khy tbahs) 

He said: The (mustafid) transmission has laid this down." In these he 

The ee snes people about the sadagat al-fitr and its rules, because 
fe Soa prescribed for this pisrpore, — 

) who has lost the prayer with the imam is not to offer it ag 

x person a prayer of this description will not attain nearness to tod 

- eae ‘epciated conditions that the individual cannot bring 

c 


about. 

If the moon is concealed in the clouds, but the people later testify 
before the imanr that they sighted the moon after the declining of the 
sun, the “id prayet is to be offered the next (second) day. The reason i 
that this delay is due to an excuse, and a tradition is recorded with respect 
to it. 

If an obstacle arises that prevents the offering of the prayer on the 
second day, he is not to offer it after this. The original rule for it is that 
it is not offered as qada’ like the jurnu'ah prayer, however, we gave it up 
due to the tradition, which lays down delaying it due to an excuse till the 
second day. 


It is recommended that on the day of ada one should bathe and use 
perfume, due to what we have stated, and he is to delay eating till he is 
free of the prayer. This is based on the report that “the Prophet (God 
bless him and grant him peace) did not eat on the day of sacrifice until 
he returned and ate from his sacrifice.”"® 


He is to walk towards the place of prayer pronouncing the takbir, 
because “the Prophet (God bless him and grant him peace) used to pro- 
nounce the takbir on the way.” 


Se : 

“There are traditions on this recorded by al-Bukhari and Muslim from Nafi’ from 
Ibn ‘Umar (God be pleased with them). Al-Zayla‘t, vol. 2, 220. 

“He refers to the tradition that has preceded recently in which there is a reference (0 
the sighting of the moon. It has been recorded by Ibn Majah. Al-Zayla't, vol. 2 221: 

“It has been recorded by al-Tirmidhi, Ibn Majah, [bn Hibban and al-Hakim. Mt 
Zayla'i, vol, 2, 321, 


"This is gharib. Al-Zayla'i says that he did not find it. Al-Zayla'i, vol. 2 222-22 


Heisto offer two rak‘ahs like ‘td al-fitr. This is how it has been trans- 


i 

ae the prayer he (the imam) is to deliver two sermons (khutbahs), 

staseiet is that the Prophet (God bless him and grant him peace) did 
is Jn these he is to inform the people about the sacrifice and the takbir 

adhd The reason is that this is the legal requirement of the time and 

ss thutbah has been prescribed for such instruction. 


If there is an obstacle that prevents prayer on the day of adha, it is 
to be offered the next day or the day after it. It is not to be offered after 
thate? The reason is that the prayer is defined by time, the time of sac- 
rifice, It is, therefore, restricted by the number of its days. It is sinful to 
delay it without valid cause due to its opposition to what is transmitted, 


The stay at ‘Arafah that the people practice amounts to nothing 
legally. This is when the people gather on the day of ‘Arafah on certain 
locations attempting to imitate those who stayed at ‘Arafah. The reason 
is that the stay at ‘Arafah is a particular worship at a particular location. 
What is besides this does not amount to worship, as do the other rituals, 


24.1 THE TaKBirs OF TasHRIQ 


The takbir of tashriq* is to be commenced after the fajr prayer on the 
day of ‘Arafah and is to be ended after the asr prayer on the day of sac- 
rifice. This is the rule according to Abii Hanifah (God bless him). The 
two jurists said that it is to end after the asr prayer on the last of the days 


a 
"Al-Zayla'i says that if he means by it the number above, then, what al-Bukhari has 
recorded supports him. Al-Zayla‘i, vol. 2, 222, 


‘A number of traditions in support have preceded with respect to the khuthah of ‘id. 
Al-Zayla’i, vol. z, 293, , 


Pasi 5s says that the transmission from the Prophet (God bless him and grant 


peace) is only about the tenth day of Dhi 'l-Hajj, and nothing besides that has been 
er none in the traditions, Al-Zayla‘i, vol. 2, 222. 
Cone Pertains to the glistening of meat when it is spread around in sunlight for 
dict oe a days have been called the days of tashriq, because sacrificial meat used to 
Not Satia eee Mina. It is also said that the word is used because the animals are 
tashrig is a an the sun is shining brightly, that is, after sunrise. It is further said that 
of sacrifice © 1a prayer, because it is offered at the time of the ishrag of the sun. The days 
Haji. Th are three and so are the days of tashriq, extended to four up to the 13th of 

Author says below that the word tashriq means takbir. 
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e is a matter of disagreement among the Compan: 
d with them). The two jurists adopted the statement 
d with him) adopting the maximum as that is the 
£ worship. He (Abu Hanifah) adopted the 
f Ibn Mas‘td adopting the minimum as pronouncing the 
a bid‘ah (innovation).”* The takbir is to say once: Allahy 
7, 1a ilaha illa ‘ah wa ‘Hahu Akbar, Allahu Akbar wa 
what is reported from Ibrahim Khalil Allah (Gog 


of tashriq- The issu 
ions (God be please 
of ‘Ali (God be please 
precaution taken in matters 0 
statement O 
takbir aloud is 
Akbar Alla@hu Akba 
[illa@hi al-hamd. This is 


bless him and grant him peace) : 
It is to be pronounced after the obligatory prayers by those who 


are resident in cities, and in recommended congregations, according to 
Aba Hanifah (God bless him). It is not prescribed for groups of women 
: ith them nor is it prescribed for groups of tray- 


when there is no man Wl 
ellers when there is no resident with them. The two jurists said that it 
is prescribed for all those who have offered the prescribed obligatory 


prayers, as the takbirs are dependent upon the obligatory prayers. Abi 
Hanifah (God bless him) relies on what we have related earlier. The word 
tashriq means takbir. This is how it has been transmitted from al-Khalil 
ibn Ahmad (a leading linguist). Further, pronouncing the takbir aloud is 
against the Sunnah, The shar‘ (text) has laid it down with the fulfilment 
of these conditions. It is, however, obligatory upon women when they 
are following men and upon travellers when they are following a resi- 
dent, by way of subordination. (Aba Yasuf) Ya‘qub (God bless him) said 
that I led them (travellers) in the maghrib prayers on the day of ‘Arafah 
and | forgot to pronounce the takbir so Aba Hanifah pronounced it. This 
indicates that even if the imam gives up the takbir, the follower is not to 
do so. The reason is that it is not performed within the tahrimah of the 
prayer, therefore, it is not essential that the iam be present, though it is 
recommended. 
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_ “The tradition of ‘Ali (God be pleased with him) is recorded by Ibn Abi Shaybab. It 
is also recorded by Muharnmad ibn al-Hasan al-Shaybani (God bless him) in his Kitab 
al-Athar. Al-Zayla‘t, vol, 2, 222-23, , 

4Al-Zayla’j says that he did not find it reported from him, however it is reporte’ 
from Ibn Mas‘id (God bless him), as has preceded, and recorded by Ibn Abi Shayba?- 


Al-Zayla'i, vol. 2, 224. 


Chapter 25 


The Eclipse Prayer 


He said: When the sun is eclipsed, imam i 
two rak’ahs of prayer in the re tdsieie ee Sa ee 
rukia ineach rak ah. Al-Shafi'l (God bless him) said Hak then ee 
two ruki‘s. He relies on what was related by ‘A'‘ishah (G db ee 
with her). We rely upon the narration of Samurah ibn Uh rita 
pleased with him).? The state (of the Prophet (God bless ying a a 
him peace) during prayer) was more evident to men due : rhe Nae 
ness (to him). Consequently, the narration of Samurah ib : ariGel 
be pleased with him) will be preferred, teenie: 

The recitation in both rak‘ahs is to be length it i i 
L 1 y and it is to be i- 
— econ . Lee tees bless him). The two jurists said on 
: ion like that of Aba Hanifah (God bless him) i 

related from Muhammad (God bless him), As for the | “i aa 
itis an elaboration of what is better (and fs fener Sa ea nao 
cae ees he likes, because the established eacehe - a 
ate i (of the eclipse) In prayer and supplication. If he makes 
iba). As ioe amosibledad eglislorcaauon Matec ee 
fon Fan udible recitation, the two jurists rely upon 
bee cos deste (God be pleased with her) that the Prophet (God 
hinder’ g im peace) recited audibly.> Abii Hanifah (God bless 
pon the reports of Ibn ‘Abbas and Samurah ibn Jundub (God 


‘tis rec : 

i ALZaya' by all the six sound compilations. Al-Zayla'i, vol. 2, 225. 
with them), bus ae eae did not find it reported from Ibn ‘Umar (God be pleased 
them), Al-Zayla'i, vol. 2, ss it reported from Ibn ‘Amr ibn al-‘As (God be pleased with 


‘Itis 
recorded by al-Bukhari and Muslim. Al-Zayal's, vol. 2, 232, 
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my 


ith them)." The preference has preceded earlier. How could 
audibly when it was 4 daytime prayels which is inaudible 
ke the supp ation after it till the sun becomes bright 

: God bless him and grant him 


ds of the Prophet ( 
h frightening things, then, turn towards God in 


be pleased ¥ 
he have recited 

He is to ma 
due to the wor 


again, 
“When you see SUC 


peace) 
supplication.” 

The sunnal for supplications is that they come after prayer (salat), 
The imam who leads the prayer is to be the inram who leads them in the 
jumucal prayer If he is not present, the people are to pray individually in 
order to avoid fitnalt. 

There is no congregat 
culty of assembling a cong 
fitriah. Each person is to pray 
(God bless him and grant him peace 
occurrences, seek solace in prayer” 

There is no khutbah in eclipses, a8 No 


pse of the moon, due to the diffi- 
regation at night or due to the apprehension of 
individually due to the words of the Prophet 
), “When you see such alarming 


ion in the ecli 


ne has been transmitted.’ 


) is recorded by Ahmad 


a eS 
‘The tradition of Ibn ‘Abbas (God be pleased with both 
) is 


Laer him) in his Musnad. The tradition of Samurah (God be pleased with him 
r Y the compilers of the four Sunan. Al-Zayla’t, vol. 2, 233-34- 
rate ¥ - a in this version, but there is a tradition from Abo Musa al-Ash'ari 
oe ee two Salts that conveys the same meaning. Al-Zayla’i, vol. 2s 235. 
: Me ee pram however, both al-Bukhari and Muslim have recorded 
Sn ees (God be pleased with her) that gives a similar meaning: Ar 
7This is not correct, accordi 
, according to al- i i ition i 
that does mention a khuthah. as eee - 


two Sahils 





Chapter 26 


The Seeking of Rain 


Aba Hanifah (God bless him) said that i i 
a congregation for istisqa’. Thus, if de nowle nee ares ex . 
ermitted. Istisqa’ is essentially supplication and ae ; a 
ness, due to the words of the Exalted, “Saying: Ask for iy Settee 
Lord; for He is Oft-Forgiving,”’ The Messenger of God (God as ane 
and grant him peace) offered istisqa’, but (acco i s ae as 
reported from him.” mpanying) salat is not 
The two jurists said the imam is to lead in a pr 
o ee a “the Prophet (God bless him onl petien sar) 
ef . i in it similar to the prayer of ‘id.” It is relat ae 
ee a : ae with him).4 We would say that he did his 
aor zie 5 it the next time, therefore, it does not am ants 
taper ab al-Asl, only the opinion of Muhammad is ania 
He is to he aloud ini | es 
AoE Ae Se ae on the analogy of the ‘id prayer, and is then 
Sod bess Mint unid arene oo of what is related about the Prophet 
DESMA TE Eee eek por ey he delivered a sermon.° This 
or ‘id according to Muhammad (God 


we 71:10 
-Zayla'l sa 
there was ys that the offering of istisga’ i 

ieee g of istisqa’ is establis the claim 
reorded by mee iY not correct. The tradition in ith Ce ante at 
| fie a bir and alot Ab Dasleved ack istisqa’ is established are 
ot that > e peo |: ; " “<> * 

iis fe (Goi ae the opinion of the two jurists on this issue and 

y the compi | 
piler of the four § 
unan. Al-Zayla‘i, vol. 2, 2 
» VOL. 2, 239. 


‘lt is Teco 
via tded by Ib ha acer 

ivol, 2, 241, n Majah in his Sunan. It has also been recorded by othe 
rded by others. Al- 
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bless him). According to Aba Yusuf (God bless him) it is to be a single 
sermon, According to Abi Hanifah (God bless him), there is to be no 
sermon as that is dependent upon a congregation and there is no congre- 
gation in this case, in his view. oe. 

He is to face the qiblah in his supplication, duc to the report that 
“the Prophet (God bless him and grant him peace) faced the giblah and 
turned his cloak (inside out).”° He is to turn his cloak inside out, due to 
what we have related.” He said: This is the opinion of Muhammad (God 
bless him). As for Aba Hanifah (God bless him), he said that he is not 
to turn his cloak for he is making a supplication, which is to be like alj 
other supplications, while what has been related was by way of an omen 
of optimism. The people are not to turn their cloaks, because it has not 
been related that he commanded them to do so. 

The people of the Dhinimah are not to attend the istisqa’,” because 
this prayer is for the descent of mercy and what descends on them is curse, 


ee 
*This has preceded as part of a tradition mentioned. It is recorded by all the six 
sound compilations, Al-Zayla’i, vol, 2, 242. 
"The tradition above. 


"If they can join, they can do so only according to Aba Hanifah's opinion. 


Chapter 27 


prayer in a State of Fear 


When fear becomes intense, the imam is to divide the people into two 

oups with one group facing the enemy and another behind it. He is 
to lead the second group in praying one rak‘ah and two prostrations. 
When he raises his head from the second prostration, this group pro- 
ceeds to face the enemy, while the other group moves into their place. 
He leads this group in one rak‘ah and two prostrations along with the 
tashahhud and then offers the salutation. This group does not offer the 
salutation and goes on to face the enemy. The earlier group then comes 
and offers one rak‘ah and two prostrations by themselves without recita- 
tion, as they had joined the prayer from the beginning. They pray the 
tashahhud, offer the salutation and go on to face the enemy. The other 
group comes and prays a rak‘ah with two prostrations with recitation, 
is they were the ones who joined the prayer later. They offer the tashah- 
hud and make the salutation. The basis for this is the narration of Ibn 
Mas'id (God be pleased with him) that the Prophet (God bless him and 
grant him peace) offered the prayer of fear in the manner that we have 
described." Aba Yasuf (God bless him) denies the legal requirement of 


: aie in our times, however, the proof against him is what we have 
ated, 


“ance said: If the imam is a resident, he is to lead the first group in two 
aisand the other group in two rak‘ahs, on the basis of the report that 


‘All this jg recorded b 


' That is, th j 
» Ne tra i 
Ofacty that dition 


y Aba Dawid in his Sunan. Al-Zayla’i, vol. 2, 243. 
piece just mentioned, The reason is that praying in this way consists 
60 against the prescribed prayer, Al-Zayla‘, vol, 2, 244. 
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“the Prophet (God bless him and grant him peace) prayed zuhr Wish: 
; sii 

- offering two rak‘alts with each. 
Oe eek the maghrib prayer, he is to lead the first groy 


: STOUD in two 
rak'ahs and the second in one rak‘ah. The reason is that splitting a single 
rak'ah ito two halves is not possible, thus, he allocates two to the fret 


asis of coming first. 
sour . ane see engage in combat in the state of prayer, If Views 
then prayer is nullified. The reason is that the Prophet (God bless tim 
and grant him peace) gave UP four rak‘alts on the Day of Khan daq (Battle 
of the Trenches)." If performance was permitted along with combat ba 

have done so. 

nee the ine of fear intensifies, they are to pray individually while rid. 
ing, making indications for rukit’ and sujiid facing any direction that 
they like, if they are unable to face the giblah, due to the words of the 
Exalted, “If you fear (an enemy), pray on foot, or riding.”> The facing of 
the qiblah is dropped due to necessity. It is narrated from Muhammad 
(God bless him) that they are to pray In a congregation, but this is not 
correct due to the lack of the unity of location. 


ee p : i. bi 
tis recorded by Muslim. Another tradition in the same meaning is recorded by 
Abi Dawid, Al-Zayla’i, vol. 2, 245-46. 


’ 2 i, yok 
‘This tradition has preceded in the topic of qadé for lost prayers. See al-Zayla 
2, 164. 


‘Qur'an 2:239 





Chapter 28 


Funerals (Jana’iz) 


When a person is close to death, he is to be made to lie on his right side 
facing the qiblak on the analogy of how he is placed in the grave, as he is 
ghout to depart. The preferred view in our lands! is that he is to be made 
to lie on his back as that makes it easy for the passing away of the spirit. 
The first, however, is the sunnah.’ He is to be prompted to pronounce 
the shahadah twice, due to the words of the Prophet (God bless him and 
grant him peace), “Prompt your dead to pronounce the shahadah, la ilaha 
illa ‘lah? The meaning here is: those near death. 

When he dies, his jaw is to be tied and his eyes are to be closed. This 


isthe inherited practice, it makes him look decent, and is to be done for 
this purpose. 


28.1 BATHING THE DECEASED 


When they decide to bathe him,‘ they are to place him on a cot so that 


. ee can flow down through it, and they should place a piece of 
over his private parts for meeting the obligation of covering, It is 
cient here to cover the genitals (‘awrah ghalizah) alone. This is the 


be Ma Wara’ al-Nahr (‘Transoxiana), 
Ene y ai a that he did not find a tradition to support this, but it is clase to a 
ae bea by al-Bukhari and Muslim, Al-Zayla4, vol, 2, 249. 
save a a several Companions (God be pleased with them). The version 
nltons cone oe udri (God be pleased with him) is recorded by the sound com- 
plenclaa 7 - ukhari. Another version is recorded from Abia Hurayrah (God be 
Th him) by Muslim. Al-Zayla‘i, vol. 2, 253. 
€ words used are “wash him.” 


‘itis sy 
an obligation under all circumstances, 


229 


230 Al-Hidayah 


Boox IL: Praveg 
sound view based on ease, His (other) clothes are to be taken off sp ast 
enable cleansing. He is to be subjected to minor ablution (wudir') eiilaa 
ing gargling and the drawing of water into the nostrils (madmadah, m= 
istinshag), because ablution is a sunnah for bathing, except that it is dif. 
ficult to extract the water out of him, therefore, the two (madmadah aiid 
istinshagq) are given up. Thereafter, they are to pour water over him in the 
same way as done when alive. 

Incense is to be burned under the cot an odd number of times itiso: 
far as this involves respect for the deceased. An odd number is specifieg 
due to the words of the Prophet, “God is witr and loves the witr (odd 
number),”* 

The water used is boiled with sidr (Christ's thorn, lotus) or with salt. 
wort (ushnan) to enhance cleansing. If this is not done, then, it should 
be done with pure water so as to attain the prime objective (of cleansing), 

His head and beard are to be washed with marshmallow’ so that they 
become very clean. 

Thereafter, the deceased is made to lie on the left side and is bathed 
with water and sidr ensuring that the water reaches the parts in contact 
with the cot. He is then to be turned on his right side and bathed ensur- 
ing that the water reaches the parts in contact with the cot. The reason is 
that the surnal is to begin with the right." He is then made to sit with the 
person bathing him making him recline against him, and he is to rub his 
stomach lightly, in order to prevent the soiling of the shroud. If some- 
thing comes out, it is to be washed away. The bath, however, is not to 
be repeated nor is the ablution. The reason is that bathing is ascertained 
from the texts and this has been done once. His body is then to be dried 
with a cloth so as not to wet the shroud, He, that is the deceased, is then 
to be placed in his shrouds with the application of balm on his head and 
beard and camphor on his forehead (the part with which he performs 


It js related from a number of Companions (God be pleased with he) nd 
sion from Abu Hurayrah (God be pleased with him) is recorded by al-Bukha 
Muslim. Al-Zayla’t, vol, 2, 255. 

If these views are not based upon traditions, then, itshould 
that attain effective cleanliness, has been 


’There is a tradition from ‘A’ishah (God be pleased with her) which f wudil 
he discussion of ¥™ 


be possible to use things 


recorded by the sound compilations. It has preceded under t 
Al-Zayla‘, vol. 1, 3413 vol. 2, 257. 
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stration) Ls B i t the application of perfume is a sunnah 
and the jimbs used in prostration deserve this more due to their esteem. 
The hair ane peeks ue the deceased are not to be combed nor are 
he nails and hair to be clipped, due to the words of ‘Aishah (God be 
jeased with her), “Why do you stretch the forelock of your deceased?” 
The reason is that these things are for adornment and the deceased is 
now fiee of them. ty rhe case of the living it amounts to cleansing for 
removing the accumulation of filth under them, in which case it is similar 
ty circumcision. 


28.2 THE SHROUD 


The sunnah is to enshroud a man in three cloths: the wrapper (izar), 
the top covering (qamis) and the outer wrapper (lifafah), on the basis 
of the report that the Prophet (God bless him and grant him peace) was 
enshrouded in three white cloths from Sahuliyyah.’ The reason is that 
this is what a man usually wears during his life, therefore, he should do so 
after his death too. If they restrict this to two cloths, it is valid, and these 
two cloths will be the loin cloth and the wrapper. This is the shroud of 
sufficiency due to the statement of Aba Bakr (God be pleased with him): 
“Wash these two cloths of mine and enshroud me in them.””° The reason 
is that this is the minimum dress of the living. The izar is from the head 
to the feet, and so is the lifafah, while the qamis extends from the base of 
the neck up to the feet, 

_ When they intend to wrap the shroud, they are to begin with his left 
a wrapping around it, and then around his right side, as is done in 
lita a living. The way to lay out the cloths is to first spread the 
oie then to spread the zar over it. The qamis is then to be put 
atten ot and he is to be laid out on the izar. Thereafter, the izar 
act ped around him from the left side followed by the right side. The 

ee thereafter done with the lifafah. 
nay bo fear that the shroud will loosen up, away from his body, they 
with a strip of cloth, so as to prevent uncovering, 


"It as 
nas i recorded by all the six sound compilations from ‘A’ishah (God be pleased with 
i Zayla'i, vol, 2, 260. 


tis Tecorded 


Zayla'j y Imam Ahmad ibn Hanbal (God bless him) in Kitab al-Zuhd, Al- 


#1 vol, 2, 262 


. 
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A woman is wrapped ina shroud of five cloths: dir‘ (chemise), ia 
), khimar (veil), lifafah (outer wrapper), and a piece of 
(inner wrapper her breasts. This is based on the tradition of Y 
cloth oe a Poole (God bless him and grant him peace) a 
he wealet who bathed his sage ane The reason js that 
che moves around in these during her = 0 ‘9 a er het death. There. 
after, this is the elaboration ot her an “id? ing to the sunnah, Ifthey 
restrict themselves to three cloths, it is valid. These are two cloths and a 
veil, and this is the shroud of sufficiency. a 

Less than this is disapproved. In the case of a man, it is disapprove d 
to limit the shroud to one cloth, except in the case of necessity, The cont 
son is that Mus‘ab ibn ‘Umayr, when he became a shahid, was Wrapped 
in asingle cloth.” This is the shroud of necessity, 

A woman is to be made to wear the dir’ (chemise) first, Her hair is 
then to be placed in two plaits upon her chest over the chemise, The veil 
is placed over these, followed by the izar under the lifafah, 

He said: The shrouds are to be treated, an odd number of times, 
with incense before placing the deceased in them. The reason is that the 
Prophet (God bless him and grant him peace) directed that the shroud 
of his daughter be treated with incense an odd number of times. Treat- 
ing with incense means applying perfume. When they are free from the 
wrapping of the shroud, they are to pray over the deceased as that is 
definitive obligation (faridah). 


28.3 PRAYER OVER THE DECEASED 


The highest priority for praying over the deceased belongs to the sultan, 
if he is present. The reason is that he is given precedence to avoid degrad- 
ing him. If he is not present, then the qadi is to pray over the deceased, 
for he is the possessor of authority (in that jurisdiction after the sultan), 
If the qadf is not present either, then it is recommended that the indi 
of the locality be given precedence, because the deceased accepted his 
imamah during his lifetime. fay ta 
Thereafter, the wali is to be given precedence, and the awliya we 
precedence in the order mentioned for marriage (nikah). If a pers 


SS ba : nt chain 
"It is gharil with this chain, however, Aba Dawad has recorded a differe 
giving the same meaning. Al-Zayla‘i, vol. 2, 263, 
“It is recorded in the sound compilations. Al-Zayla'i, vol. 2, 264- 
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the walt and the sultan pray over the deceased, the wali has 
other ¥ repeat the prayer, that is, if he wishes, due to the fact men- 
. us about the right of the awliya’. 


ews i has prayed (over the deceased), no one else has the right 
this to pray (over the deceased), The reason is that the obliga- 
after been performed by one having precedence, and supererogatory 

tion has ver the deceased is not lawful, It is for this reason that we see 
if ce peth e relinquished prayer over the graye of the Prophet (God 
ae and grant him peace) even though he is still in the same state 
ahs s placed there. 

in which he was P ¢ . ‘ 

ifthe deceased has been buried without prayer over him, the prayer 
is offered over his grave. The basis is that the Prophet (God bless him 
and grant him peace) prayed over the grave of a woman from the Ansar." 
The prayer is to be offered (over the grave) before decay sets in. The 
acknowledged method of knowing this is predominant conviction. This 
isthe sound view due to difference in state, time and place. 

The prayer is offered by pronouncing a takbir followed by praise of 
God. This is followed by a takbir after which prayers and blessings are 
to be read for the Prophet (God bless him and grant him peace). There- 
after, a takbir is pronounced followed by supplications for himself, for 
the deceased and for the Muslims in general. After this a fourth takbir 
is pronounced and the salutation is made. The basis is that the Prophet 
(God bless him and grant him peace) pronounced four takbirs in the last 
prayer he offered (at a funeral),’4 This abrogates the precedents before it, 

If the imam pronounces five takbirs, the follower is not to do like- 
wise, with Zufar (God bless him) disagreeing. The reason is that it stands 
eee on the basis of what we have related. The follower is to wait 
ake . oe of the imam in one narration, and this is the preferred 
for és fee 1 a of supplications is essentially the seeking of forgiveness 
iSued ased and the beginning is to be made with glorification, fol- 
Heig a ea blessings and supplications according to the sunnah," 

in ieee Seek forgiveness for a minor, rather he is to say: O Lord, grant 
‘edence and make him a means of recompense and blessings for 

if : noe? tbn Hibban in his Sahih. Al-Zayla‘i, vol. 2, 265. 

00 from thn Rhee a number of Companions (God be pleased with them). One ver- 


Yal-Hakim, al-B _ 0d be pleased with both) has been recorded with different chains 
“Hig eonded eee and others, Al-Zayla‘l, vol. 2, 267, 


by Aba Dawid and al-Nasa’i. Al-Zayla’i, vol. 2, 272. 
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¢ 
rce of Te 
nd let him be a sou ounced a takbir or two. ; 
ve ation is acceptec- m has pron “ps 


mend ._ +g after the he jmam pronoutices the next takbiy 


joining > i - 

A person Las the takbir ee to Aba Hanifah and Muhammaq 
his a (God bless him) said that he is to pro. 
hem), Abu 


rives, because the first takbir is for the Open. 
bir when he ar late enters through it. The two Jurists main. 
son Bey in place of one rak‘ah, and one coming late 
in that each takbir ae he has lost for that stands abrogated (though 
Se not begit with on of Islam)."° Ifa person iS present from the Start, 
fauna in the earlier Be the takbir with the imam, = is not - are for the 
ce ie t 
hatter Pe pene, for he is like a person who caught the prayey 
7 da 
next takbir, by 
i ‘ and a woman is to stand 
(on time). 9 prays over a man 
He said: The person ans i is the location of the galb (heart) and 
front of the chest, becau ines. Standing close to it is an indication 
in front ‘oht of faith shines. i 5 stati 
it is in it that high his faith. According to Aba’ Hanifah (God bless 
{hat intercession is due to a. sc to atand in S¥oht of the head end invag 
him) in the case rsieh aan nd in front of the middle. The basis is that 
case of a woman, he Is to iar) did so saying that it is a sunnah.” We 
Anas (God be pleased wit cai ne vinak e-book rk thie Veeadd wens 
would say; The interpretan the bier), therefore, he stood between 
was not covered (with a sheet over . 
her and the people. the deceased while mounted (on their riding ant: 
tne BEY et sa onthe basis of an analogy, because the payers 
mals) their Lagat rding to istihsan, their prayer is not valid, 
tially a supplication. According ; i of the tahrimah, 
essentially a supf from one aspect due to the existence of — 
because it is salat from ‘on, it is not proper to neglect this prayer with 
Thus, as a rule of precaution, 1 


out a lawful excuse. 


(God bless t 
nounce a tak 
ing, and the per 


er 


ing j the wali, and he 
The basis is that precedence in praying is the ae x pitihacseren 
possesses its nullification by granting precedence ssi a al fr 
manuscripts, it is stated that there is no harm in m 


—— =, oes ith the 
ti adition with 
"It has been related with a complete chain as well es a ES ae 
complete chain has been recorded by Abi Dawud. Al- is ‘Al-Zayla', vol. 2 
“It is recorded hy Aba Dawid, al-Tirmidhi and Ibn Majah. 


“ee 


pook Il: PRavex Al-Hidayah 235 


rayer (adhan), that is, ae ot Se 
ing of information by one to others tha ey m 
i prayer over the deceased is not to be held within the c 
jonal mosque, due to the words of the Prophet (God bless him and grant 
aS eace), “A person who prays over the deceased within the mosque 
oe no reward.”" The reason is that the mosque is erected for the 
hg of the prescribed obligatory Prayers, and it also entails the soil- 
. mat the mosque. There is, however, disagreement among the jurists 
bash ‘ikh, God bless them), when the Prayer is held outside (the com- 
pound) of the mosque. 

If a child cried after birth (and then died), it is to be given a name, 
a bath, and is to be prayed over, due to the words of the Prophet (God 
bless him and grant him peace), “When the child cries after birth, it is to 
be prayed over, but it is not to be Prayed over if it does not cry.”"® The 
basis is that crying is an evidence of life, which realises for it the right to 
avail of the sunnah for the deceased. 

If the child does not cry (at birth and dies), 
piece of cloth, as a mark of respect for a human 
prayed over, due to what we have related, It is to 
to texts other than the Zahir al-Riwayah, and that is the selected view, 

Ifa minor is made captive along with one of his (non-Muslim) par- 
ents and dies, he is not to be prayed over, as he takes the rule applied 
to the parents, unless he acknowledges co i i 
sessing mental Maturity, His acceptance 0 
istihsan. And, if one of 


ment, which is the giv- 
ay come and make their 


ongrega- 


it is to be wrapped in a 
being, but it is not to be 
be given a bath according 


f Islam is valid on the basis of 
his parents accepts Islam, he will take the rule of 
the best of his parents with respect to din, If no parent is made captive 
with him, he is to be Prayed over, as in this case he will take the rule of 


the dar, in which he is, thus, the legal status of Islam will be assigned to 
him as in the case of the foundling. 


Ifan unbeliever dies and he has a Muslim wali, 
1m, put him in a shroud and bu 


such wall is to bathe 
With him) wags ordered to do, 


bury him. This is what ‘Ali (God be pleased 
in the case of his father Abu Talib.*° He is, 
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‘ an i e dress and is to b 

shed like the washing of an impur € 
however, to be gS Ee be dug without observing the surnah about 
wrapped in re Seto of a lateral niche in the grave. The body ig 
the ae a ce this pit and not placed (according to the sunnah), 
then to be cas 


28.4 CARRYING OF THE BIER 


is cot, they are to hold it from its four 
en hc decom ie hy a om a 
posts. This is aban respect and prevention from falling. Al-Shafi i (God 
ofa group, aM t the sunnah is that two persons are to bear it with the 
bless him) cee mie it on the base of his neck and the one behind on the 
one in front Pa aieae The basis is that the bier of Sa'd ibn Mu‘adh (God 
ae es bs ae him) was borne like this. We would say that this was due 
: aM rush of the angels bearing him.” 


i ith i ce that is less than running, 
to walk quickly with it at a pa 
Th tat when the Prophet (God bless him and Bra him peace) 
se asked about it, he said, “At a pace less than running. 


i it is di d that they sit down 
reach his grave, it is disapprove 
bef ame te is lowered from the necks of men. The ee ie 
aa be the need of cooperation (help), and standing up m 
sible. 


He said: The manner of bearing (the bier) is to eS ae 
one’s right (shouldnt followed by the hind part on De oT eke 
the front is to be placed on the left followed by the in E aril 
In this there is preference for commencing with the right, 
done by taking turns. 


“;, vol, 2, 286. 

“It is recorded by Ibn Majah in a at EE ’ ae did aaa thee 

227, ; ded in al-Tabagat by Ibn Sad. In one vet have not see 
said ene of God, Sa‘d was a strongly build person, ee replied, uy gave 1B 
anvatie lighter than him,” He (God bless him and grant him peac ‘ 

Is bearing him.” Al-Zayla’i, vol. 2, 287. 8 cad (God be please 

oh is vetialed by Aba Dawid and al-Tirmidhi from Ibn Mas ud ( 
with him), Al-Zayla‘l, vol. 2, 289. 
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28.5 Burrat 


The grave is to be dug with a lateral niche (ahd), 
prophet (God bless him and grant him Peace) 
nd the chasm is for others.”4 
= Sd body of the deceased is to be inserted j 
direction of the qiblah with al-Shafi'l (God bless 
‘ew, the body is to be pulled in from the feet 
i ott that the Prophet (God bless him and gra 
i the grave like this. We maintain that the sid 
racaine it is recommended to insert the bod 
ther, reports about the placi ng of the body of t 
and grant him peace) conflict.” 
When the body is placed in the niche, 
In the name of God and according to the religion of the Messenger of 
God. This is what the Messenger of God (God bless him and grant him 
peace) said when he lowered Abu Dujanah (God be pleased with him) in 
his grave,*° 
The face is turned towards the qiblah. This was ordered by the Mes- 
senger of God (God bless him and grant him peace).”” The knot of the 
shroud is opened, as the shroud is now secure from opening up. Mud 
bricks are then placed over the niche opening, because mud was used 
for the grave of the Prophet (God bless him and grant him peace),”* The 
grave of a woman is to be curtained with a winding sheet till mud has 
been placed over the niche, however, a curtain is not to be placed over 


the grave of a man. The reason is that the state of women is to be in a 
covering whereas that of men is to be uncovered. 


due to the words of the 
> “The lateral niche is for 


nto the grave from the 
him) disagreeing. In his 
of the grave, due to the 
nt him peace) was placed 
e of the giblah is revered, 
y from this direction, Fur- 
he Prophet (God bless him 


the person placing it is to say: 


4It is related from several Companions (God be pleased with them), One version is 


from Ibn ‘Abbas (God be pleased with both) and it has been recorded by the compilers 
of the four Sunan., Al-Zayla‘i, vol, 2, 296. 


“See al-Zayla‘, vol, 2, 298-99, 

*Al-Zayla' says that this is how the text is here and in al-Mabsut, but it is not correct, 

ause the Companion mentioned died after the Prophet’s time, during the khilafah 
of Abi Bakr (God be pleased with him), This is how it has been transmitted in some 
traditions. There 


Al-Zaytat are, however, traditions that support the rule stated by the Author. 
-Zayla‘, vol, 2, 300-301, 


"Iris Sharib, howey 
Port to jt, Al-Zayla‘i, y 


€t a tradition recorded by Aba D 
“tis recorded by 


ol. 2, 302, 
Muslim in his Sahih. Al-Zayla‘i, vol. 2, 303. 


awud and al-Nasa’i lends sup- 
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r the grave) is disapproved as these 
aa eer 
take the rule of on Gea of fire on bricks, Se : “ts 7 PPFOved 
Thereafter, there is t +s no harm in using canes. It ue ate i. al- Jani 
as a bad omen. SE rend tfad is to use mud eae ecause g 
al-Saghir that the rec sed on the grave of the eres 1 i a him and 
bundle of canes ie “ e grave is then filled with eart ‘ : s aped like 
grant him peace); ttened, that is, not shaped like a cube, ecauise the 
a hump and nae and grant him peace) proscribed the giving of 

Prophet (Go 


raves. The persons who saw his grave reported that it 
: tog . 
cubical shapes 


was hump shaped.” 


Using baked bric 


any la'y be 404. 
it is recorded by Ibn Abi Shaybah, Al-Zayla i, - : OF cheba Go 
“The first part is reported by Muhammad ibn al-E oF by traditions, one © 
in his Kitab al-Athar, while the second part is aici em 
recorded by al-Bukhari in his Sahih. Al-Zayla‘t, vol. 2, 304. 


d bless him) 
¢ which 1s 


Chapter 29 


The Shahid (Martyr) 


The shahid is the person who has been kill 
found in a battle with marks (of the battle) 
unjustly by the Muslims and no diyah (bl 
killing.’ He is to be placed in a shroud, pra 
bath.” As this person falls within the meani 
The Prophet (God bless him and grant h 
“Wrap them up with their wounds and bloo 
person who is killed unjustly with a sharp 
is a major, and no financial compensation 
within the meaning of those shuhada’ and i 
The meaning of “mark” is wounds as these 
Likewise, the flowing of blood from a loca 
eye and so on, Al-Shafi'i (God bless him) 
Prayer, saying that the sword d 
no need of intercession ( 
Over the deceased is held 
this more. A person who i 
like a prophet or a minor. 


ed by the polytheists, or is 
on him, or has been killed 
ood money) is due on his 
yed over, but is not given a 
ng of the shuhada’ of Uhud. 
im peace) said about them, 
dand do not bathe them” A 
weapon, is in a state of Purity, 
is awarded for his killing, falls 
S to be assigned the same rule.4 
are an evidence of being slain. 
tion that is not usual, like the 
differs with us with respect to 
0€s away with all sins, therefore, he is in 
for which Prayer is prescribed). We say: Prayer 
to express his dignity, and the shahid deserves 
S free of sins is not devoid of a need for prayer, 


This is to exclude cases of shibh al-‘amd and khata’ in which diyah is due. Thus, the 
Victim in cases of qisas or sulh isa shahid and So is the son killed by his father. 

‘In “ases of homicide, it may not be possible to wait for the decision of the case to 
determine Whether it is or is not a case where diyah will be paid. 

‘It is gharib, however, there are traditions about relinquishing the bathing of the 
shuhada’ Among these are those rec 
“Ompilers of the 


orded by al-Bukhani in his Sahih as well as by the 
four Sunan. Al-Zayl 
See the Previous note. 


a'l, vol. 2, 307. 
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has been slain by the enemy OF rebels or brigands 
ument of slaying, is not to be bathed, because the 
al} slain with swords or weapons.° y 
ni or impurity (junub) becomes a shahi, 
fae Aba Hanifah (God bless him). The a 


he is to be bathed, according to , 
vated say that he is not to be bathed, because what was obligatory dvs 
: major impurity (first bath) stands extinguished with death. The sec 


ond (bath) is not obligatory in the case of shahadah. Abu Hanifah (God 
bless him) reasons that shahadah prevents the obligation of bathing, but 
does not remove the earlier obligation, therefore, it cannot remove the 
effect of janabah. According to the sound view, when Hanzalah became g 
chahid ina state of impurity, he was bathed by the angels.° This disagree. 
ment affects the menstruating woman and one with postnatal bleeding 
when they acquire purification. Likewise, prior to the cessation of blood 
according to the sound narration. The same disagreement governs the 
case of a minor. The two jurists maintain that the minor is entitled to 
this honour. He (Aba Hanifah) maintains that the sword removed the 
need for bathing from the shuhada’ of Ubud due to its cleansing attribute, 
however, the minor has no sins and is not included in their category. 

The blood of the shahid is not to be washed away from his body and 
his clothes are not to be taken off, on the basis of what we have related. 
His leather jacket, cotton lining, helmet, weapons and boots are to be 
taken off, as these are nol part of a shroud. They can add or decrease 
what they like for the completion of the shroud. 

A person whose death is delayed (irtithath) is to be bathed. He is 
a person who has become worn out for the rule of shahadah by avail- 
ing of the facilities of life. The reason is that the effect of injustice has 
been lightened, and he is no longer in the category of the shuhada’ of 
Uhud. Irtithath is eating, drinking, sleeping and taking medicines or 
being transferred alive from the battlefield. The reason is that he has 
availed of some facilities of life. The shuhada’ of Uhud, on the other hand, 
died thirsty even though water was being circulated among them.’ They 
did not accept it for fear that they would lose the (honour of) shahadah. 


A person who 
whatever the instr 
shuhada’ of Uhud were not a0 
it) a state of ma) 


Pe 

5Some were killed with stones and sticks, but the directive was general forall. 

SI is related from several Companions (God be pleased with them), One wersion 
from Ibn Zubayr (God be pleased with him) is recorded by Ibn Hibban and al-Hakim 
Al-Zayla'i, vol. 2, 315-16. 

7It is recorded by al-Bayhaqi, vol. 2, 318. 


in it Al-Zayla‘s 
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They were removed from the battlefield so t 
pled by the riding animals. Beyond this Bee ae would not be tram- 
q fleeting moment. If a person is covered bya avis enjoy rest even for 
the status of irtithath, due to what we have elaborat im or a tent, he gets 
. : . ed, 

if he ey aches he “ine of One prayer passes by and duri 
period he is in possession of his reasoning faculty, he i uring this 
The reason is that this prayer has become a debt a cs ne _ a murtathth. 
governed by the rule of the living, He said that this i ia im, and he is 
yasuf (God bless him). If he makes a bequest with res rrated from Abu 
the hereafter, it amounts to irtithath according to aha ee to matters of 
him) as 1t 1s the availing of facilities, According to Muha PS Dies 
him) it is not, for this pertains to the rules of death hammad (God bless 

A person who is found slain within the ci 

VES a ; € city wi 
gation in this case is gasamah and diyah cient on. ae 
injustice. Unless it is found that he was unjustly tailed + a € effect of 
weapon. The reason is that the obligation is that of aie a sharp 
which isa punishment and the murderer will evident! lation (qisas), 
of it either in this world or in the hereafter, Accordin ; ae be absolved 
Muhammad (God bless them), the weapon 8 to Abu Yusuf and 
like the sword. This will be known cai the rin be ae that is swift 

: opic of Jinaya “We 
; . ei who is executed for a hadd sitees or ee ao willing. 
: athed and prayed over, because he has expended hi me of qisas is to 
the right of one who had a claim agai ; s life to maintain 
eapended thee lives ta’ satishy the ee rae The shuhada’ of Uhud 
. oe be associated with them. of God, the Exalted, therefore, 
a person who i : 
0 1s one of the rebels or brigands is killed, he is not to 


be prayed over. The basis 1 
© $ th ‘ a 
pray over the rebels.* 's that All (God be pleased with him) did not 


‘It is chara 
8harib. Thn Sa‘d has mentioned the incident 


vol. 2, 319. but there is nothing about prayer 





Chapter 30 


prayers Inside the Ka‘bah 


prayer inside the Ka’bah, whether a definitive obligation or supereroga- 
tory, is permitted with al-Shafi 1 (God bless him) disagreeing about both, 
and Malik (God bless him) disagreeing with respect to the definitive obli- 
gation (fard). (Our reliance is on the report) that “the Prophet (God bless 
him and grant him peace) prayed inside the Ka‘bah on the Day of the 
Conquest of Mecca.”' Further, it is prayer that gathers within it the con- 
ditions of prayer due to the existence of the facing of the giblah, because 
facing the entire Ka'bah is not a condition. 

If the imam leads a group in prayer inside it and some of them turn 
their back towards the back of the imam, it is valid, as they are facing the 
giblah and do not consider the imam to be making a mistake as distin- 
guished from the case of determining the direction of the giblah. If some 
among them turn their backs to the face of the imam, their prayer is not 
valid due to their taking precedence over their imam. 

When the imam leads the prayer in al-Masjid al-Haram and the peo- 
ple gather in a circle around the Ka‘bah praying with the imam, then the 
prayer of those who are closer to the Ka‘bah than the imam is valid as 
long as they are not on the side of the imam, because standing ahead of 
or behind the imam is relevant when the side is the same. 

The prayer of a person on the roof of the Ka‘bah is valid,’ with al- 
Shafi (God bless him) disagreeing. The reason is that the Ka‘bah is the 
area surrounding it up into the sky, in our view and not the structure as 


__'Itisrecorded by al-Bukhari from Malik from Nafi‘ from Ibn ‘Umar (God be pleased 
with them). Al-Zayla‘l, vol. 2, 319. 
‘It is recorded by al-Tirmidhi from Ibn ‘Umar (God be pleased with both). Al- 
Zayla', vol. 2, 323. 
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that changes. Do you not see that if a person prays over the m 
of Abii Qays, it is valid though there is no building in front of h 
however, considered disapproved insofar as there is the relinguis 
respect for it. There is a proscription about it reported from th 
(God bless him and grant him peace). 
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sy, 3: The Obligation of Zakar 
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Ch. 33: Zakat on Mal (Wealth) 


Sec. 1: Fiddah (Silver) 


fi 


ec. 2: Dhahab (Gold) 


ec. 3: ‘Uriid (Goods) 
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34: The Person Who Passes by the Tolls Official (‘Ashir) 


5: Minerals and Treasure-Troves 


7: Persons to Whom Sadaqah (Zakat) Can be Paid 
Ch. 38: Sadagat al-Fitr 


Sec. 1: The Amount of the Obligation and its Time 








chapter 31 


the Obligation ot Zakat 


zakit is obligatory" for each free, sane and major Muslim when h : 
the nisab (minimum scale) through complete ownership and a oon 
passed over such ownership. The obligation is based upon the ae 7” 
the Exalted, “Pay the zakat,> and the words of the Prophet (God bl " 
him and grant him peace), “Pay zakat on yo a 


eae | ur wealth.” Further, there is 
the consensus (ij7a*) of the ummah (on such obligation)5 The meaning 


of witb (obligation) here is the definitive obligation (fard), as there is no 
doubt about 1t-* 


Freedom is stipulated as a condition, because perfect ownership can 
only arise through it.’ Sanity and majority (buliigh) are stipulated for rea- 
sons we will mention.® Islam is stipulated as a condition, because zakat is 


*He uses the term wajibah here, however, he means fard or definitive obligation as he 
mentions a few lines below. The obligation itself is proved by qat‘t (definitive) evidences, 
but the detailed amounts are established by individual narations (ahad). 

*This means exclusive control over it and the right to undertake transactions in it. 

Qur'an 2:277. This verse is mujmal with respect to the amounts, that is, it does not 
provide any details. The bayan or elaboration comes from the traditions. 

“It is recorded by al-Tirmidhi. He called it hasan sahth. It is also recorded by Ibn 
Hibban. Al-Zayla‘l, vol. 2, 327. Another version is recorded by al-Tabarani. Al-‘Ayni, vol. 
3; 290. 

‘That is, in the earliest stages as war was waged to recover It- 

“That is, its proof is based upon definitive evidences. ia a ace ouweltts 
__ ‘Freedom is stipulated for the obligation of zakat, because a slave € 
in the true sense. 


8 = > 2 - 
Zakat is not imposed on a minor. 
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©D 1s that it 
nd the rates 
refore, revolves around jt. 


an act of worship and such worship cannot be brought about 
liever.? It is essential to own the amount of the nisab (minim Yan Unbe. 
because the Prophet (God bless him and grant him Bice u Scale) 1a 
the cause for payment through it.” It is essential that the | 
over it, as it is the necessary duration through which growth oes) Pass 
the wealth. The shar‘ (texts)! determined it to be the haw ie 
words of the Prophet (God bless him and grant him Peace), “The, 0 the 
zakat on wealth until the hawl has passed over it? The reag - 
enables growth due to the different seasons included in it, a 
usually vary during them. The rule, the 
Thereafter, it is said that the obligation arises immediately (on the 
passage of a year), because that is the requirement of the ab 
mand," It is also said that the obligation is delayed as the entire life (of 
the person) is the time allocated for its performance, so that he will not 
be liable after the destruction (consumption) of the nisab for having been 
negligent (about prompt payment), 
There is no liability for zakat on the minor and the insane 
Al-Shafi'l (God bless him) disagrees Saying that it is 
and its obligation will be treated like all other financj 


person," 
a financial penalty 
al burdens such as 

“In Western law a corpor 
scholors who 
such corporat 


ation is not obliged to perform religious duties, Muslim 
attempt to legalise fictitious Personalities also attempt to impase zakat on 
ions, Their views are quite confused and confusing, 

There is no vakat on anything that is less than this minimum, 

IL is supported by the tradition of Abu Sa‘id al-Khudri (€ 
which is recorded by al-Bukhart and Muslim, Al-Zaylat, 

“The Author uses the lerm shar’ either in the 
application of the lerm, and at 
Qur'an and the Suma, 

“IL in transmitted from fe 
Sons are recorded by Aba D 
vol, 4, 203, 

“The Author ts referring to 
“The absolute ¢ OMAN requires linmediate compli 
one school, Another school may may! “The abwolute COMMA requires delayed com- 
pliance.” There ruler HPPly to obligations for which the time available for performance 
is more than the tine required (or Peformance, for example, for the guide prayer, Ifa 


pau heh ia i ee ler the guty Uniny stay led, Is he to curtail his prayer ors 
tO penorn fone sak ale ts due when he was a resident, fol« 


CHU the prayer [ye ane 
Ue Ts Mentoned by way of Illustration 


10d be pleased with him), 
a'T, vol, 2, 328; al-‘Ayni, vol, 3, 292, 
sense of the law, which is the usual 


other times he uses it in meaning of the texts of the 


veral Companions (¢ 


od be pleased with them), The ver- 
awd and al-L) 


arquint, Al-Zayla'i, vol, 2, 328-29; al-‘Ayni, 
Mido ustliyyah here, The rule may be stated thus: 
ance.” "This may be the position of 


lowing the rule ol Inneditte Compliance. Whe | 
alone, and the actual dir Hanlon may he Complex, 
"On the basi of the CONAIHONG of butigh and witnlty, 
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: oc 16 Jt, therefore, resembles ‘ushr and Kharaj.” We 

See f ees and cannot be performed without 

ee Neale the meaning of test (of obedience) and 

see ae volition due to the lack of the rational fac- 

two persons i this is distinguished from kharaj, because that is 

pment Se the land. Likewise, the predominant meaning in 
e 


i ing of worshi 
q burden ai of a (financial) burden with the meaning of worship 
is also t 
‘yshr 1S 4 


a imposition of 
being ee erson recovers for part of the year, the imp 
insane P 
If the mnsa 


: i t of the month 
his recovering for par 
legal status as : Eure ain 
zakat has the ne S a to fasting.” According to Aba _ eth or 
of Ramadan wit aoe the hawl will be taken into account - sie 
} ; : 
noe saline distinction between eae ee 
ae oe from Abii Hanifah (God bless ie Folk a esckeed 
ity. It is narra f insanity and then recovers, the haw. ae 
bulfaigh in a state OF in ing the same status as the minor w 
from the time of recovery having 


jntenance © 


atain that oe 
al 


ition (ik 


0. 
vi op 


to set free his slave. Scaral aa spcdaee adie wealth, there is no a 
ve a on hi Sh (ed rh a at ines 
0 . Beas 
plete nisab." We maintain that the we : He is, therefore, deemed to 
primary need (of repayment to the creditor) and is, 


: ith the 
as financial duty with 
eg Mot as well as financi a : 
“Unlike the Hanafis, who consider it a religious seit to impose zakat on oo 
cnt of religic being predominant, Those who at » Shafi'is maintain that the 
clement of religion being | hafi' opinion, The Shafi a 
Eailoniniioy be SORE Re ee is t this cause, because other finan 
: : : a : 2 fh 
Cause is mal, and Minority and insanity do * ae these persons. 
burdens, like the maintenance of wives, are F aie and the land itself. Kick 
"Which are duties imposed on the produce o ‘od, whether less or more, for w 
"That is, it is recovered in proportion to the pe 
ee fey ia : z sesses (he misdv. 
he regained sanity, This is so if he paces e anbipoe 
"Hor which reason the condition of freed 
it sole ¢ aon. 
“Arising from qard, credit sale and s0 ar oa ecbaeai 
The arguement is that he owns his — ast Goirtia oneal 
the cause Debt, on the other hand, is not : a 
ae b wor yr Che Mise, 
the debtor; it does not affect the wealth ¢ 


d for the obligation of zakat. 


nisib, thus, aang ene 
but to the dhimmah o 
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250 up 90% “Oty 
ke water for quenching thirst (for th 


is li 
on-existent : é ; 
be st ¢ required to provide services and 


commitments.” 
If his wealth is in excess of his debt, the surplus is to be subj 


zakat if it reaches the level of the nisab due to its being free of his. to 
need. The meaning of debt here is one that is claimed by other Ssential 
ga that a debt created through a vow (nadhr) and expiation ( kang, 
not prevent the imposition of zakat. A debt created by virtue of» ah) do 
zakat payments does prevent the completion of the nisab, becay 
are deducted from the nisab, Likewise, when the nisab Stands co 
(destroyed). Zufar (God bless him) disagrees on both issues. Aba yg 
(God bless him) disagrees on the second Issue,” according to the = 
ration from him, maintaining that there is a claimnant for such a ‘s 
and this is the imam as in the case of pasturing animals (sawa’im) and in 
deputy in the case of commercial wealth, while the owners themselves ate 
his deputies. 

There is no zakat on residential houses, personal clothing, house. 
hold assets, riding animals, slaves for personal service and weapons kept 
for use’ As they are employed for meeting primary needs, and they do 
nat grow either. The same reasoning applies to books of those who spe- 
cialise in that field and professional tools, on the basis of what we have 


€ rule of tay, 
Meet Profe m 


“Slong 


SE these 
Asumeq 


said. 
Ifa person has a claim fora debt upon another, who disputes this for 


some years, but then he adduces evidence for it, he is not to pay zakat for 
the past (disputed years). The meaning is that evidence becomes avail: 
able to him, like the debtor acknowledging it before people. This is the 
issue of absent wealth (dimar—bad debts)“ Zufar and al-Shafi'i (God 
bless them) disagree on this issue. Included in this issue is lost weeall 
the runaway slave, the stray animal and usurped wealth, when he = 
not adduce evidence to claim them. Wealth that is lost at sea, burt 


ations through whatever wealth 


The arguement is that he meets his needs and oblig tablished: 


he possesses, Thus, the wealth is encumbered and the cause is note 
"That is, destruction of the nisab. 
4Gems are included in this according to some wh 
There is no khums on them either as the Author states later. = 
'Zakat is not imposed on bad debts, that is, debts that cannot pe : pie 
lack of evidence, till admissible evidence becomes available, and once they 
a haw! has to pass over them. 


Far trade 
en they are not meant for 


covered duel? 
recovel 
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uy 
s at a forgotten location, wealth acquired b the sulta 
ip the ee ade of sadagat al-fitr on account of the rears en 
yna the ras ‘5 governed by the same disagreement. The two jurists 
ypducte 4 al-Shafi') maintain that the cause of the obligation stands 
izofar a” and the loss of possession does not interfere with the obliga- 
gscertaine he wealth of the traveller destitute in another land (ibn sabil),*° 
rion a5 nt the saying of ‘Ali (God be pleased with him) that there js 
We avers dimar (absent) wealth.”” Further, the cause is (potentially) 
no 2aka wealth, and there is no growth without the ability to undertake 
oe in it2® This person lacks the ability for undertaking trans- 
hereas the ibn sabil can do so through a person deputised by 
th buried inside the house is part of the nisab due to the ease of 
gecess to it. There is disagreement among the jurists (Masha'ikh) about 
wealth buried in the land or in an orchard. If the debt is claimed from a 
fnancially well off person, who acknowledges it, or one who is in finan- 
<jal straits, 2akat is imposed due to the possibility of accessing it either 
initially or through protracted means.” Likewise, if it is due from one 
who denies it when evidence is available against him or it is in the knowl- 
edge of the qadi, on the basis of what we said.*° If the debt is due from an 
insolvent person who acknowledges it, it is part of the nisab, according 
to Aba Hanifah (God bless him), because insolvency declared by the qadi 
is not valid in his view.” According to Muhammad (God bless him), it 
does not become part of the nisab, because insolvency is established bya 
declaration of faflis, Abi Yasuf (God bless him) sides with Muhammad 
(God bless him) with respect to the affirmation of insolvency, while he 


actions W 
him. Weal 





“These jurists are focusing on the cause that is ownership of wealth. 
fat gharib according to al-Zayla‘l, however, similar reports are recorded by Aba 
ie al-Qasim ibn Sallam and Imam Malik, These reports pertain to bad debts. Al- 
Ml i, Vol. 2, 334. 
ieee a ree wealth under Islamic law, because interest (riba) is 
sithare feraan - on debts of any kind. In other words, these debts, when recov- 
te icettoghats : a any kind of return on them as such return will be treated as 
This deh aire €bts are wealth that is not growing either actually or potentially. 
. guished from a bad debt. 
€s the concept of a bad debt confusing, The statement of the rule shows 


dence that j issi 
di " at is admissible becomes available, the debt will not be treated : 
mar and cakat will be “nny € becomes available, the debt wi t De treated as 


“cause Wealth is som 


Molvency, ething that comes and goes, while his dhinmah is sound after 
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Ve 
sides with Aba Hanifah (God bless him) about the hukm of zakz 
preference to the interest of the poor (beneficiaries of Zakat) akar Biving 

Ifa person buys a slave girl for purposes of trade, but th 
his intention and allocates her to personal service, zakat levied nants 
is annulled, due to the linking of the intention with ‘amal, whi . her 
giving up of trade, If he later forms the intention to transfer her és = - 
she cannot be part of his trade until he sells her so that the sien 
fetches is subject to zakat. In this case, the intention is not linked rod co 
act as he has not begun trading (selling her) as yet, therefore, it ig ce 
acknowledged, It is for this reason that a person on a journey becomes a 
resident by mere intention, whereas a resident does not become a tray. 
eller, except by commencing travel. 

If he buys something intending trade, it will be part of trade due to 
the linking of the intention with the act, as distinguished from wealth 
that he inherits and intends to use for trade, as there is no act on his part 
(as yet). If he comes to own it through gift, bequest, marriage, khul' or 
settlement of a contract, and intends it for trade, it will be allocated to 
trade according to Abii Yusuf (God bless him) due to its association with 
his act, but according to Muhammad (God bless him), it will not become 
part of trade as it is not linked to an act of trade. It is said that the views 
in the disagreement are the opposite. ! 

The payment of zakat is not permitted without an associated niyyah 
or the associated setting aside of the amount of the obligation. The peas 
son is that zakat is ‘ibadah, thus, niyyah is stipulated as a condition . 
it, The basis for this is association, except that payments can Pte 
ous, therefore, the existence of the niyyah at the time of setting aside ~ 
been deemed sufficient for facilitating it, just as niyyah precedes the co 
mencement of fast. . 

: A person who gives away all his wealth by way of ed ation, on 
without the intention of paying zakat, is absolved of its 0 1g + of this 
the basis of istihsan, The reason is that the obligation 's Ee arate) 
wealth, and is identified within it, thus, there is no need for (S¢P 
identification. 


ty ( sadagahh 


“Acts are determined by intentions. 

"That is, unless he makes a transaction in such wealth. ing the amount 

“The meaning here is that the intention serves as a means of ascertain a st moun! 
to be paid to the poor. In this case there is no need for ascertainment as the 70), 


ey ee ep 
is included in the entire amount, and the entire amount is being g!Ve" " 


go 
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f the nisab (as charity), the zakat of the paid amount 

‘hed according to Muhammad (God bless him). The reason is 
ig exting is tory zakat is spread out in each undivided part of the entire 
that the oe ate Aba Yasuf (God bless him), it is not extinguished, 
wealth, Accor : Sa away remains undetermined (through association 
because the parts ining continues to be the object of the obligation, 


as the rema} 
e pars from the first case.?> God knows what is correct. 
as cISt 


ihe pays Part ° 


“Wh 
ere y . : 
he entire wealth was given away as charity, 


eee 


chapter 32 


sqdagah of Pasturing Animals 


32.1 [Bit (CAMELS) 


He (God be pleased with him) said: There is no sadaqah on camels that 
are less than five in number. When the number reaches five, where these 
are pasturing camels, and a year has passed over them, there is (a charge 
of) one goat, up to nine camels. When the number reaches ten, there is 
a charge of two goats for them up to fourteen. When they are fifteen, 
there are three goats up to nineteen. When they are twenty, there are 
four goats for them up to twenty-four. When they are twenty-five, there 
isa charge of one bint makhad, a she-camel that has entered the second 
year of its age, up to thirty-five, When their number is thirty-six, there 
isa charge of one bint labiin, a she-camel that has entered the third year 
ofits age, up to forty-five. When they are forty-six, there is charge of 
one higqah, a she-camel that has entered the fourth year of its age, UP 
'0 sixty, When they are sixty-one, there is a charge of one jhada‘ah, a 
she-camel that has entered the fifth year of its age, up to eae 
€n they are seventy-six, there are two bint labuns up to ee see 
Y ate ninety-one, there is a charge of two higqahs up to on 


ed - ‘ . 
a 


255 ( ) \ 


the 


f Al-Hidayah Book III; Poor-pug 


of the Messenger of God (God bless him and grant him peace),' Th, 
after, when the number exceeds one hundred and twenty, the obli i 
is worked out afresh. Thus, there will be one goat for five nie ie 
with two hiqgahs. For ten there will be two goats. For fifteen there oa 
be three goats. For twenty there will be four goats. For twenty-five he 
will be a bint makhad up to one hundred and fifty for which there willbe 
three hiqqahs, The obligation will be renewed once again, thus, there wil 
be one goat for five camels and two goats for ten. For fifteen there will be 
three goats and for twenty camels four, For twenty-five camels there will 
be one bint makhad. For thirty-six camels there will be one bint laban. 
When the number reaches one hundred and ninety-six, there is a charge 
of four hiqqahs up to two hundred. The obligation will then be renewed 
continuously as it was renewed for the fifty after one hundred and fifty.’ 
This is our view. Al-Shafi'i (God bless him) said: When the camels are in 
excess of one hundred and twenty by one, there is a charge of three bint 
labins, When they become one hundred and thirty, there is one hiqgah 
and two bint labans. The calculation is then to be based upon forties and 
fifties. Thus, for every forty there is to be one bint labun, and for each fifty 
there is to be one hiqgah, This is based upon the report that the Prophet 
(God bless him and grant him peace) caused to be written: When the 
canes ar€ in excess of one hundred and twenty, then for each fifty camels 
Seiya hiqgah, and for each forty there is a bint labun without the 
pulation of charging (goats) for what is less than these numbers? We 
rely on the report that the Prophet (God bless him and grant him peace) 
be pl sist written at the end of the document of ‘Amr ibn Hazm (Go 
five ee : For what is less than this, there is one goat for eat 
, act upon this recorded addition. 


*Am ‘ ae 
‘ong these is the document of Abu Bakr al-Siddig (God be pleased with him). It 


has b 
al-Khattab (God ' oy aL Siknas in his Sahih. Another document is that of 
relied upon by al 1 ascs with him), which is recorded by Abu Dawud. A 20! m 
is recorded eal ee is that of ‘Amr ibn Hazm (God be pleased with nae Ale 
Zayla't, vol. 2, 335-43, iand Abii Dawid. There are other documents besides the 

*Just as it was don 


SThisis indladen ¢ for the fifty after one hundred. 


to above. [tj in the document of Abi a with him 
‘tis une ees by al-Bukhari, Neale as. pleased wi 
343-44. y Abi Dawid, in the Marasil, as well as by others. Al-Zayla) 


) refered 


vol. dy 


— 
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The bukht (mixed) and ‘irab (Arab) breeds are the same for the pur- 
of the obligation of zakat, because the unqualified terms include 


per best what is correct. 


hoth. God knows 


32.2 BAQAR (CATTLE—Cows AND OXEN) 
There is no sadaqah on jess than thirty pasturing cows. When they reach 
the number thirty, are pasturing with a year having passed over them, 
there is one tabi‘ or tabi'ah for them, and this is a cow that has entered 
the second year of its life. For forty cows, there is one musinn or musin- 
nah, This is a cow that has entered the third year of its life. This is what 
the Messenger of God (God bless him and grant him peace) ordered 
Mu‘adh (God be pleased with him) to charge.’ When they are in excess 
of forty, the obligation is at this rate up to sixty. This is so according 
to Abii Hanifah (God bless him), Thus, for one additional cow there is 
one-fourth of the tenth part of the musinnah (two and one-half percent). 
For two. cows there is one-half of the tenth part of the musinnah (five 
percent), For three cows, there is three-fourths of the tenth part of the 
Saat (seven and one-half percent). This is the narration of Kitab 
Bek , See the exemption was established through the text against 
him ee eH is no text in this case.® Al-Hasan has reported from 
ninihee eck _ that nothing is to be levied upon the excess until the 
three tabi’ seared < which number one and one-fourth musinnah or 
Wo slabs is a ‘ne . The basis of this scale (nisab) is that between 
sab. Abi Yasuf 9 Sens (wags) and there is an imposition in each 
™Position on he Muhammad (God bless them) said that there is no 
Martation from Rae until the number reaches sixty. This is also one 
of the Prophet (G ii Hanifah (God bless him). The basis are the words 
(God be Pleased od bless him and grant him peace) directed at Mu‘adh 
Cattle,”7 ey ahh ith him), “Do not change anything for the awqas of 
We would say the Orated this to mean what is between forty and sixty.® 
Meaning here is the young calves. 
hy ‘t is te 
“say 


"corded b : 
nace Alay ois of the four Sunan. Al-Tirmidhi states that it is a 
Ke » Vol. 2, 346, 
Nhs vee nnOt be establi 
by Atmag oraed bya tablished on he basis of Opinion: 
This j ©) Hanbal (Gadbiee and al-Bayhaqi, Another similar tradition is recorded 
*Meluded in less him) in his Musnad. Al-Zayla‘t, vol. 2, 348-49. 


in es 
the traditions that have preceded. Al-Zayla't, vol. 2, 351- 


Se 





Al-Hidayah 


Thereafter, for sixty cows two tabi‘s or tabi‘ahs. For bien 
musinnah and a tabi‘. For eighty there are two m usinnahs pA creis, 
there are three tabi‘s. For one hundred there are two ti 0 Rinety 
musinnah. It is on this basis that the obligation changes pe and on, 
from a tabi‘ to a musinnah and from a musinnah to a tabit 7 re 
on the words of the Prophet (God bless him and grant him pe 


1S is baseq 
. . -¢ —¢ Pp ace « 
every thirty cows is a tabi‘ or tabi‘ah and for every forty there is a For 


or musinnah,”? Sinn 


Buffaloes and cows are the same for this Purpose. The reason ; 
the term bagar (cattle) includes both as they are similar species na 
same genus), except that the people in our lands do not comprehend 
due to their scarcity.'° Thus, a person will not be violating his oath wh if 
he vows that he will not eat the meat of bagar (but then consumes . 
meat of a buffalo). God knows best. € 


32.3 GHANAM (SHEEP AND Goats) 


There is no sadaqah on less than forty pasturing ghanam. When the 
number reaches forty pasturing ghanam and a year passes over them, 
then the charge is one goat up to one hundred and twenty. If this number 
increases by one, there are two goats up to two hundred. If this number 
increases by one, there are three goats. When the number reaches four 
hundred, there are four goats. Thereafter, for every one hundred goats 
there is a goat. This is how the elaboration ( bayan) has been laid down 
in the document of the Messenger of God (God bless him and grant him 
peace) and in the document of Aba Bakr (God be pleased with him),” 
and it is this on which consensus ( jma‘) was attained. 

Da’n (sheep) and ma‘z (goat) are the same for this purpose. The rea- 
son is that the word ghanam includes all of them and the text has used 
this word. The thaniyy are accepted as their zakat, but a jadh‘ of sheep 
is not accepted, except on the basis of a report of al-Hasan from Abi 
Hanifah (God bless him). The thaniyy is one that has completed one year 


“It is recorded by al-Trimidhi and Ibn Majah. The chain, however, is not up to the 
required standard. Al-Zayla‘, vol. 2, 352. 

“It is said that buffaloes were taken from India to Iraq during the days of Hajjaj ibn 
Yusuf. 
“Reference to both documents is given with the reports of Abii Bakr, ‘Umar and ‘Amr 
ibn Hazm (God be pleased with them), Al-Zayla‘, vol, 2, 354. 
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puE 
ni is one over which a greater part of the year has 


e jad from Abi Hanifah (God bless him), and this is also 


while th 


in 089 It is spore that the jadh‘ is accepted (by way of zakat), 


Pat of Ceri Prophet (God bless him and grant him peace), 
e s 


2 to the wore on the jadh‘ and thaniyy.”* Further, sacrifice is per- 
ak have 4 claim 50 also zakat. The interpretation of the stronger view 
oan with Oe doe of ‘Ali (God be pleased with him) teported 
.. pased UPO? _ d marfi‘, “Nothing is to be accepted as zakat except 
e awguf an »13 The reason is that the obligation is the average, 
dh’) is Sait the young. Thus, it is not permitted to accept the 
and this 4 the goats. The permissibility of sacrifice with a jadh’ is 
iadh‘ from ea and the reported text meant jadh‘ah of camels." 


ugh the text, 
se ae and females are accepted as zakat for ghanam. The rea- 
Both m 


: the term shat (goat) includes both. The Prophet (God bless 
x, oe him peace) said, “For forty goats 1s a goat. ° God knows 
him an 


best. 


32.4 Kxayz (Horses) 


If the horses are raised as pasturing horses, ee eke ee 
i if he likes, pay one dinar for eac , 
has an option. He may, if 
crhene subject them to valuation and pay five dirhams for he ee 
hundred dirhams. This is the position according to Se . ae 
bless him), and is also the opinion of Zufur (God _ ee ao 
jurists said that there is no zakat on horses due to the 


; a a a a 

Prophet (God bless him and grant him pease) pars a ee on 
s »1 n 

the Muslim for his slave or his horse.”* He (Abu Ha he 


the words of the Prophet (God bless him and grant him peace), 


‘ ing is recorded by 
"It is a gharib tradition, however, a tradition with the same meaning 1s Tr 
Abii Dawiid and Ibn Majah. Al-Zayla‘t, vol. 2,354 hari al-Hadith. 
esate Ee ion recorded by Ibrahim al-Harbi in his book Ghari 


1 i sacrifice. 
ae i : a ‘i oy Muslim. There are other traditions too that pertain to 
t is recorde , 
Al-Zayla‘, vol. 2, 355. teased with him 
This has preceded in the document of ‘Amr (God be p 
above, Al-Zayla‘i, vol. 2, 355- ; 
It is recorded in all the six sound comp 


) referred to 


lations. Al-Zayla‘t, vol. 2, 356+ 
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dition related by the two jurists is that it deals with the neation os 
(ghazi). This is also related from Zayd ibn al-Thabit G STS Of the Sie 
him). The option of paying a dinar or valuation ; Od be ple = diey 
‘Umar (God be pleased with him)." S TaNsmitteg f es 
Where the horses are all male, there is no zakg; a: To 
they do not breed. Likewise, where the horses are al] fe i Teason j, th 
one narration. In another narration from him (Aba ei es accor ing ‘ 
gation is imposed as they do breed through Sosa the obli. 
the males. In yet another narration he says that there Stats, aS agains 
horses as well (even without females).*° 8 2akt on Male 
There is no obligation in the case of mules and donk 
words of the Prophet (God bless him and grant him néigey ee ‘0 the 
been sent down to me about them.” The numbers (rates) ; Nothing has 
lished through transmission.* Unless, they are meant for he Pie dans 


i é . d 
in that case they become linked to financial assets like all ae 
for trade. God knows best. th meant 


32.5 MISCELLANEOUS RULES 


There is no sadaqah on the young offspring of camels (fuslan), she 
(human) and cattle (ajajil), according to Aba Hanifah (God bless him), 
unless they are accompanied by full grown animals. This is the last of ie 
opinions™ and is also the opinion of Muhammad (God bless him). Before 
this, he (Abi Hanifah) used to say that the obligation in their case is the 
Neen Lao, This is the view of Zufar and Malik (God bless 
2 a dl en withdrew his view and said that the obligation is one like 
em. This is the view of Aba Yusuf and al-Shafi‘l (God bless them). 


“It is recorded by al-Dar’qutni ii 
& y al-Yar qutni and al-Bayhaqi in their Sunan. Al-Zayla‘l, vol. 2, 357- 
SIt is gharib. It is recorded i 
sae tded by Abii Zayd al-Dabb 
“It is gharib. It is recorded b a 
i y al-Dar’qutni in hi 4 
Because Hered ‘iteneh ot _ his Sunan. Al-Zayla‘, vol. 2, 358. 
This is an important rule, wd 
numbers cannot identified thr 
On the issue. 


asi in Kitab al-Asrar. Al-Zayla‘i, vol. 


and ha a 3 
ough a . a macnlioned earlier. The reason is that these 
8 analogy or rational arguments. 
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pasturing horse 1s a dinar or ten dirhams.”” The int E 
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poo - . 
snd underlying the first view is that the term used in the 
The pear (khitab) includes the young and old animals. The rea- 
comm Ce = cond is that the interests of both (rich and poor) are 
onlin 2 «+ as in the charging of one out of the weak animals. The rea- 
cured by He Jast is that quantities (numbers) do not acknowledge the 
<oning © oe analogy (qiyas).° Thus, when the obligation laid down by 
oper 108 char’) is prevented, the entire obligation is prevented. If one 
the text® : , ung is a musinnah, the entire flock is governed by that rule 
amon’ Sieh of the nisab without the payment of zakat. Thereafter, 
in the eae : Aba Yusuf (God bless him), there is no obligation when 
according are less than forty, the ajajil are less than thirty, while it 
the ee an twenty-five fuslan at the rate of one. Thereafter, nothing 
. °pligatory until the number reaches a point where had they been 
will be ee two would have been obligatory.* After this nothing will be 
poem aul a number is reached where had they been musinnahs, 
Se ici would be obligatory.” In one narration, there is no obli- 
et when the number is less than twenty-five. It is also narrated from 
Oa that in five fuslan, one-fifth fasil is obligatory. On this basis two-fifths 
ofa fasil will be obligatory for ten fuslan. It 1s also narrated from him that 
the average value of one-fifth fasil is to be compared with the value of a 
goat and the lesser of the two is paid. In the case of ten fuslan, the value of 
two goats is to be compared with two-fifths of a fasil in this calculation. 
He said: If a person owes an animal of a certain age, but this is not 
available, the official is to take a better animal and return the excess, or 
he is to take a lesser animal and charge the excess. This is based upon 
the fact that the taking of value in the case of zakat is permissible in our 
view, as we shall mention God willing.”® In the first case, however, he has 
the right not to take the (better) animal and to demand the exact animal 
due or its value, because it is an exchange. In the second case, he is to be 
compelled to accept as there is no bay‘ here rather it 1s the payment of 
zakat with its value. 


It is permitted to pay by value in zakat, in our view. Likewise, im i 
case of expiation, sadaqat al-fitr, ‘ushr and nadhr. Al-Shafil (God bles 





As stated above. 
*4The number seventy-six. 2 
°°The number one hundred and forty-hve. «arian ig linked to 
26There is a discussion about gold and silver as fo ai a oie aed 
the substance (‘ayn) of gold and silver and, thus, dinars and dirhams. 
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we ase of Srormhead and shurhtered animals. O 
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. 
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aha preyes mS "1 “ Neb e. . Ny 
the purpose of the command to pay the SUNae to the » J wsoning is th 
Mor | ee Mat 


prontisad SUSTERANCS reich hin and this NMS The pestpiae IRe 4] 
a gout, thus, ICbecomes more like final. This is list . ‘siving 
animals of Stctifice as nearness to God in their ¢ re heals tr 
flowing ofdlood, and this is nota rational rule (being nn altied bY the 
tor nearness In the disputed ease is the meeting ofthery ee The! 
and this can be rationalised, e “ANS Of the Needy, 

There is no sadagah on work animals, those that bear 1 
those that are fed while tied (not pasturing), with Malik cc burdens ond 
disagreeing. He relies upon the apparent meaning Sites oe nites him) 
words ot the Prophet (God bless him and grant bin ne 1 ) : ae ee 
Sudagah on loading animals, work animals, hor on saul : ae 
cultivation.” The reason is that the cause is growing we ihe : 
dence is in pasturing or being made available for trade, butt i = si 
tound here. Further, in teeding a ted animal the bunten is = * ys 
therefore, growth is conceptually absent. ‘Thereatter, the suGheee 
mal is one that pastures for a greater part of the year so that if th ae ae 
feeds the animal while tied for half'a year or more, it will be tr a ie 
stall-fed animal, because the minor part is subservient to the sip paie 
The sadagah collector is not to take the choicest wealth nor the infe 
rior rather he should take the average category of wealth, due to fhe 
words of the Prophet (God bless him and grant him peace) “Do ‘ct 

eee prized ao of the people—that is, the choicest—rather take 

> dinary, ** th; is 2 9VAPaAg A Fe > "Vr oy * . . 
ae a oe as ae category, as it secures the interest of 
He said: Ifa person who possesses the nisab, acquires animals of the 
same species during the year, he is to add them to the nisab and pay 
zakat on the whole. Al-Shafi'l (God bless him) says that he is not to add 
ies oe it is capital with respect to ownership and so also in its 
ene or oun rom offspring and profits as these are 
i Ip so that they come to be owned through the 


In this version it is gharib, 'T 
8 gharib. There are, howey 

Socal 28 eee ¢r, other versions recorde { 
Diwed, al-Dar'qutni and others. Al-Zayla‘i, vol, 2 360 Nelon-recerdetl By a0? 

**This version is eharil i Abi Sha 

‘ s gharib, Al-Bayhaqi and Ibn Abi § 
=r § aqia dt Shaybah hi: corde tradi 
tions that convey the same meaning. Al-Zayla‘i, vol, 2 Ae Meneame 
? * , . 
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viii prin ipal asset? We niaintain that simihirity of speches 
aahip © Jung, cause Cillaly) in the case of offspring and profits, ‘The 
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owner fers . Hy \ 
suit with their presence It becomes difficult to maintain the 


is vo dye an “le 
pat culting, in the ditt ulty of reckoning the awl foreach acquil 
ott oty FC : i 
distinc the ease When the Haw? has been stipulated for ease, 
; ‘| ys US . ‘ rags 
ling to ADO Llanitfah and Abd Yasul (God bless 


“tions Mei 
sitiol }: Zakal WECOPE 
ae yaiel Or thc (complete) nisab and not on the exempted part 
is 


them) Muhammad and Zutar (God bless them) said that itis paid on 
‘afi “ethe exempted partis lost and the visdb remains, the entire 


( h Thus, : . , “gr 

both. tion is intact according to Abu Tlanifah and Aba Yasut (God bless 
jira le . ' ‘ ‘ ot 

oblix y to Muhammad and Zufir (God bless them) it is 


\ ccordin 
ans DUE Ae mf rey eae ees 
thems portionately. Phe reasoning for Muhammad and Zafar (God 


mie that cakat has been imposed to express gratitude for the 
BO ee of wena and the entire wealth (owned) is a blessing. The two 
as rely on the words of the Prophet (God bless nifD and grant hin 
peace) "On five pasturing caniels is one oat, and there is nothing on 
the excess UIT the number reaches ten.” "This is how he described cach 
scale (nisah)" and exempted the obligation from the excess (afiv), The 

reason is that the surplus is dependent upon the nisdl, therclore, loss is 

first adjusted against the surplus like profit in the wealth of mudarabah, 

Accordingly, Aba Hantfah (God bless him) said that the loss is first allo- 

cated, aller allocation to the surplus, to the last increment of the nisab 

and then to what is adjacent to it until the loss is completely adjusted, 

The basis for this is that the principal asset is the first nisib and what is 
in excess of it is dependent upon it, According to Abt Yasuf (God bless 
him), it is to be allocated to the excess first and then proportionately to 
each individual part of the nisib. 

If the Khawarij collect the kharaj and the sadaqah of the pasturing 
animals, it is not to be doubled for the people (not to be collected again). 
The reason is that the imam did not protect them and tax can be imposed 
only afler protection (al-jindyah bi-'l-himayah).” ‘The decision given to 


“He agrees that offspring are to be added. . 
“It is gharib with these words, Ibn al-Jawsi has recorded | 
Zayla'i, vol, 2, 362. Similar reports are recorded by Abt Ubayd 


t from other jurists. Al 
al-Qasim ibn Sallam. 


Al-Zayla‘i, vol. 2, 362. 

"See al-Layla'i, vol. 2, 362. 

’This is an important principle and runs ( 
crimes committed where the state does not provide 


anafi law, expecially for 
1s throughout Hanafi law, ex y 


protection. 
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Lane tie patie at zal ai, on the other hand, are the Puen ined they ), She 
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ive te the pect Ht iy said thatal the perv Dyin forpned "Y they 


hon te pay zuhat to therm, he iy absolved of the liability, tiiewne 
pond loevery tyrant Parther they are poor due to the torments the " 
fon, There i, however, yreater precHution in the feat view. "Y ite 

‘Yhere is ne zakat onthe pasturing animals of a minor of Kang Tagh 
lib, A wornan of their tribe pays what their man pays. The FeASON ig th . 
Hheagreemont wih them stipulated the double of what is taken from i 
Mustin,! and fram Minti woren, but not their miconsy. 

HW the wealth is destroyed after the accrual of the obligation of zakat 
the cahat ain is extinguished, Al Shafi (God bless hint) said that the 
owner ito be held lable after the loss as soar ay he i able to pay, because 
(hike obligation athiched to bis dima ability), and it becomes 
like the sadaqatal-fitr, Varther, he did not pay it after it had become due 
so tt ivads Hehe has consumed i. We maintain that the amount due is 
portal the nial seas to facilitate payment, thus, itis extinguished by 
the lows Of its subject matter, like the handing over of the offender slave 
on aecount of his offence in which case the obligation is extinguished 
it the shive dies (is lost), Further, the beneficiary are the poor, who are 
determined by the owner and no demand has been made by them as yet. 
It in said that after the demand made by the collector, the owner is to be 
held Viable, His also sail that he is not to be held liable (even after such a 
demand) due to the absence of loss. In consumption, on the other hand, 
there is Cransyression (delict), In case part of the wealth is lost, the liability 
Is extinguished in proportion to the whole, 

I he pays the cakar prior to the completion of one year (hawl), when 
he owns the nisab, it is permitted, The reason is that he paid after the 
existence of the cause of the obligation. It is permitted and is as if he paid 
the expittion after causing an injury, Malik (God bless him) disagrees on 
(his issue, 

Early payment is permissible more than a year in advance, due to 
the existence of the cause. [tis also permitted on account of several nisabs 


“V'his pertains tthe rights of the rebels, 
“Ht is cocorded by al Mayhagt ina lengthy tradition, Al-Zayla’, vol, 2, 162. 
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we ay time) he owns @ single misab. Zufar | God bless him, 
wan (at rhe saan ale first nisab is the original nisab with respect 
even a with me oA sat excess over and above this is dependent upon 
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chapter 33 


zakil on Mal (Wealth) 


33.1 FIDDAH (SILVER) 


There is no sadaqah on what is less than two hundred dirhams, due to 
the words of the Prophet (God bless him and grant him peace), “There is 
no sadaqah in what is less than five awdq,” where one awgiyah is equal to 
forty dirhams. 

When there are two hundred dirhams and one year has passed over 
them, then the charge on them is five dirhams. The basis is that the 
Prophet (God bless him and grant him peace) caused to be written for 
Mu‘adh (God be pleased with him) that he should “take from every two 
hundred dirhams, five dirhams and from every twenty mithgals of gold, 
one-half mithgal?? 

He said: There is no charge on the excess until the number reaches 
forty dirhams when the charge on them will be one dirham.* Thereafter, 
for every forty dirhams there is one dirham. This is the view according 
to Abi’ Hanifah (God bless him). The two jurists said that whatever is in 
excess of two hundred is subjected to zakat according to its prescribed 
ate. This is the view of al-Shafi‘i (God bless him) as well. The basis are 
the words of the Prophet (God bless him and grant him peace) addressed 
to ‘Ali (God be pleased with him), “What is in excess of two hundred 


‘It is recorded by al-Bukhari and Muslim. Al-Zayla’l, vol. 2, 363-64. 

ve come to 200 dirhams, which is the nisab for silver. 

™ is recorded by al-Dar’qutni, vol. 2, 364. 
ee ae is an important rule, but it appears th 
t the two jurists. In other words, they just work out two an 

“amount they hold. 


at what people follow today is the opin- 
d one-half percent on 
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is subjected to its prescribed rate.”5 Further, zakat 
to offer gratitude for the blessings of Wealth. The Stipulat; 
tial minimum scale (nisab) is for verifying who js ak ation 
for pasturing animals is worked Out to avoid the fragments the 
herd. Aba’ Hanifah (God bless him) relies on the words Ee 0 
(God bless him and grant him Peace) to Mu‘adh (God be : © Prophet 
him), “Do not collect anything from the fractions,”s ~ Pleased 
tradition of ‘Amr ibn Hazm, “There is No sada : . Words in ¢ 
forty.” The hardship in the obligation of work s less than 
be repelled. The weight acknowledged for dirhams is seven oe IS to 
dirhams should have a weight of seven mithgals, This is what at is, ten 


mented in the diwan of “Umar (God be pleased with him) an 
an established precedent. 


has been 


Prescrip 
ofa, 4 


Was imple. 
dit became 


- Ifthe predominant part of warig (silver metal and dirhams) is silvye 
it is assigned the rule of silver, but if the predominant Part is atiotle. 
metal it is to be assigned the rule of ‘uritd (commodities, §00ds). The 
reason is that dirhams are not free of slight adulteration, because sil. 
ver cannot be moulded without it. It is, however, devoid of an excessive 
amount of alloyed metal, therefore, we have deemed the Predominant 
metal as the distinctive factor. This would be more than half taking into 

‘account the actual reality. We will mention this in the discussion of sarf, 
God willing. The excessive alloy is essentially for purposes of trade as in 
most commodities, unless the silver that can be extracted from the metal 
reaches the nisab. The reason is that the value of the silver or the intention 
to trade in silver metal is not acknowledged.® God knows best. 


33.2 DHaAnAB (Gotp) 


There is no sadaqah on what is less than twenty mithgals of gold. When 
the weight reaches twenty mithgals, one-half mithgal is charged on it, 


Wis recorded by Abii Dawad along with another tradition conveying the same 
Meaning, Al-Zayla'i, vol, 2, 365-66, 

“Wis recorded by al-J ar’quini in his Sunan, Al-Zayla'i, vol, 2, 367, 

“This is found in the document of ‘Amr ibn Jaz (God be pleased with him). Al- 
Zayla'l, vol, 2, 367, 

"It is recorded by Ibn Sa‘d in al-Tabagat, Al-Zayla'i, vol, 2, 368, 

"When the alloy is excessive, 
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have related (earlier).”° The mithgal is a weight 
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surists 
0 juris ’ 
the tw sane. 
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to ten 


‘ ell as on jew- 
dias Zakat is imposed on gold aie kina) said teat it 
He sald: 2a de of them. Al-Shafi'i (Go : The 
d utensils ma : r on silver rings for men. 
éllery an n’s jewellery no fee 
¢ n womens J dresses that 
is not mr use is lawful, therefore, they are similar ee the evi- 
reason is that f aintain that the cause is wealth that ote se ieada by 
ee th is present and that is its readiness for - aie 
se oe of its creation. This evidence is legally ac 
the very na 
distinguished from dresses. 


33.3 ‘Urup (Goons) 
i long as 
hatever their nature, as 
ver or gold, due to the words of 


Zakat is obligatory on goods of trade, ioe 
ace) about them: “He is to 


their value reaches the nisab valued in s 


; i e ; »] 
the Prophet (God bless him and grant oe one hundred dirhams.” 


f deav- 

nd charge five dirhams hrough the endeav- 

ee goods that are prepared oe a 2 dby the shar 

he‘ nt), therefore, they ate t their readiness 
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a a Batis 
He said thereafter: He is to valuate them in a Manner that: 
beneficial for the needy (masakin), as a precaution for Securing 4 
of the poor (fugara’). He (God be pleased with him) said. This ig : 
tion from Abii Hanifah (God bless him), In Kitab al-Asl, the ee ae 
way” have been used, The reason is that prices (currencies) uaa bes 
valuation of things have the same effect. The interpretation of the the 
“most beneficial” is that he valuates them in a manner that creates Words 
It is narrated from Abii Yusuf (God bless him) that he is to alinate-ater 
in terms of a thing that is used as a price for the goods from among tt 
currencies because these are the most accurate in identifying due 
value. If they are purchased with things other than currencies, he is to a 
uate them in terms of the prevalent currency. According to Muhammad 
(God bless him) he is to valuate them with the prevailing currency under 
all circumstances as in the case of usurped or destroyed goods, 


Og 
"ight 
Narr 


If the nisab is complete at the two ends of the haw (year), then a 
deficiency in between these two will not extinguish the claim of zakat, 
The reason is that it is difficult to maintain its completion during the 
course of the year. Its existence is essential at the beginning of the year, 
however, for the realisation of the cause and the verification of affluence, 
and also at its end for the imposition of the obligation. It need not be so 
between these two times, because this is the period of the subsistence of 
wealth, as distinguished from the situation where the entire wealth is lost, 
in which case the rule of the haw! will be nullified and zakat will not be 
imposed due to the absence of the nisab as a whole. It will not be so in the 
situation in the first issue as part of the misab still exists, thus, the cause is 
present, 


He said: The value of the goods is to be added to the gold and silver 
(dinars and dirhams) so as to complete the nisab."3 The reason is that 
obligation is imposed on the whole in consideration of trade even though 
their readiness for trade differs. 


Gold is to be added to silver, due to their belonging to the same genus 
with respect to currency-value for which reason they have been deemed a 
cause for zakat. Thereafter, the addition (merger) is to be on the basis of 


3 3% * 
In other words, the personal nisab cannot be worked out separately from one’s busi- 
hess nisab, 
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nifah (God bless him). The two jurists main- 
basis of their constituent parts (in weight)."4 

.. fom Aba Hanifah (God bless him). Thus, if a 
- dirhams and five mithqals of gold, whose value 
one hundre d dirhams, then he has to pay zakat in his view 
one puniee’ eeing. The two jurists maintain that it is quan- 
jurists oe here and not the value, thus, no zakat will be 
pe eee | whose weight is less than that of two hundred 
a ore than them. He maintains that merger of 
ate wae common genus and this is realised on the 
ae therefore, they are to be added up 
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chapte! 34 


rhe Person Who Passes by the Tolls Official 


(‘Ashir) 


ifa person passes by the tolls official with wealth and says, “I acquired it 
afew months ago,’ or “I am under debt,” and then takes an oath to that 
effect, he is deemed truthful. The ‘ashir is the person who is appointed 
by the imam on the highway so that he can take the sadagat (zakat) from 
the traders.’ A trader who denies the completion of the hawl or being 
free of debt, is denying the occurrence of the obligation. The admissible 
statement is that of one who denies along with his oath.” 

The same applies if he says, “I paid it to another ‘ashir.”” The meaning 
isifthere was within that year another ‘shir, because this man is claiming 
the delivery of the trust to whom it was due. The case will differ when 
there was no other “ashir during that year, as this will certainly make it 
evident that he is making a false statement. 

Likewise, if he says, “I paid it myself,” that is, to the fuqara’ in the city. 
The reason is that such payment (distribution) was delegated to him. The 
authority to charge one passing by is due to one entering into this official’s 
Jurisdiction, : 

The same rules apply to the obligation of sadaqah on the pasturing 
animals in the first three cases. As for the fourth case, which is his claim- 
ing that he paid it himself to the poor in the city, he is not to be deemed 
‘ruthful even if he says it on oath. Al-Shafi'i (God bless him) said that 


‘There are other officials too for the implementation of the esha 
“That is, if the person takes an oath his statement will be accepted. eat ; 
Collection of zakat.—Within the topic of zakat, the issue of zakat collection, espe 


“ally the compulsory payment of zakat, is extremely important. It is, however, not given 
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he is deemed truthful, because he delivered what wa 
ficiary. We maintain that in this case, the right to col 


. leet bela Z ene 
sultan, thus, he does not possess the right to nullify this lain, to the 
1 n 


tinguished from amwal batinah (invisible wealth), Thereafter -,. °° dis- 
that the first payment (assuming that he is made to pay ne it Is sig 
zakat payment, while the second payment is by way of ido: IS the 
again itis said that zakat is the second payment, and the first ao Ther 
into a supercrogatory payment, which is the second vie  CONVErte, 
zakat of pasturing animals, as well as trading goods, an issuance of. 
tificate of payment (freedom from liability) is not Stipulated in ata 
al-Saghir, while it is stipulated in the Kitab al-Asl. Vhe latter js siteaa 
narration of al-Hasan from AbO LHanifah (God bless him). The ‘aie 
that he has made a claim and his claim is certified 4% proof thereof, there. 
fore, it is necessary to notify it, The reasoning for the first (st 
al-Jami* al-Saghir) is that one writing resembles another 
considered as proof! 


atement jp 
» and cannot be 


Matters in which the Muslim is deemed truthful, the dhimmi will he 
deemed truthful too, The reason is that what is taken from him is double 
of what is taken from the Muslim. These conditions are, thercfore, to be 
‘observed in order to realise the double payment, 


The enemy (arbi) is not to be deemed truthful, except in the case of 
his slave girls when he says: “They are mothers of my children (ummahat 
al-awlad),” or when there are slaves with him and he says that they are 
his children, The reason is that he is being charged for the protection 





adequate attention in some books of figh. The Author discusses it here in an indirect 
manner. A brief description may help. First, the ‘ashir is the tolls official on the high- 
way, as the Author states, and he collects from Muslims with the dar al-Islam as well as 
from those who come from the dar al-harb. The first cases he discusses are those for 
trading goods: (1) the trader denies that a hawl has passed over his goods; (2) the trader 
claims that he is under debt; (3) the trader claims that he paid it to another ‘ashir; and 
(4) the trader asserts that he paid the amount himself directly to the beneficiaries. The 
last case shows that the amount due on the trading goods can be paid by the indiviu- 
dal himself and need not be paid to the imam or his representative. He then compares 
trading goods to pasturing animals and maintains that the first three cases will apply 
to pasturing animals, but not the fourth case, In other words, the amount due must be 
paid to the imam’s representative in the case of pasturing animals. Zakat on personal 
wealth—gold and silver—can also be paid directly by the individual. 

‘That is, the tax imposed by the state is by way of siyasah. 

*That is, it is easy to forge documents. 
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impo” 4: From a Muslim one-fourth of a tenth is charged, from 2 
ieete half of a tenth and from an enemy (harbi) a tenth. This is 
him? ee ered by ‘Umar (God be pleased with him) as a directive to 
what was a 1, howevet, the harbi is crossing over with fifty dirhams 
his officials. charged from him, unless the enemy charges us on such 
nothing #0 : gevois over). The reason is that the charge from them 
sgamnoe pai iprocity, as distinguished from the cases of the Mus- 
ison the ees . he shied is either zakat or its double, therefore, the 
lim and ees is peal: This is stated in al-Jami‘ al-Saghir. In the 
ee ik 5 its stated: We do not levy a charge on trivial amounts even 
ela Ave ts on such amounts, because a small amount continues 
ae ay ; 0d and further it does not require protection. 
a! ae if 4a enemy (harbi) crosses over with two hundred dirhams, 
as ipiiet known how much the enemy charges from us, we collect a 
i th fort him, due to the words of ‘Umar (God be pleased with him), 
“tfyoi are rendered helpless (about knowing the Si ie ata 
tenth” If it is known that they charge from us one- ourt . ace 
one-half of a tenth, we are to charge accordingly, but if they ta tus 
the entire wealth, the entire wealth is not to be taken away a4 ee : 
gross injustice (treachery). If they do not collect any hing, ae oe 
charge either, because they have relinquished charging our vite 
also because we are under an obligation to observe a sae oe ‘ 
He said: If an enemy trader passes by an ‘ashir and he c ae nies 
tenth, but then he passes by again (on his way back), he is ee oe 
him until a year has passed by. The reason Is that ee Daal 
the extermination of wealth whereas the right to collect ae a 
for the protection of wealth.? Further, the hukm fe ein core 
aman (safe-custody) still prevails and the aman will be ren 





It is recorded by ‘Abd al-Razzaq. Al-Zayla‘, vol. 2, 379- 

"This is gharib. Al-Zayla‘i, vol. 2, 379. : igation. 
"It is to be noted that the Author has deemed x ee 
’This principle is similar to the principle identified earlier 
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In addition to this, it is not possible for him to reside 


for Mor 
3 fe os Ore t 
and charging after that does not diminish Wealth, han 


Year 
If, however, he has imposed a tenth on him and he returns { 

: & carne . 0 they. 
al-harb, but then returns on the same day, he is to charge hj the da, 
again, The reason is that he has returned on a fresh aman, and ¢ 4 tenth 

Ss - z ‘ Sues Z a . 
after a renewed aman does not lead to the diminishing of wealth Sing 


If a dhimmi passes by the ‘“ashir with khamr (wine) and kh; 
(pigs), he is to charge for the wine, but not for the Pigs.” His ae 
ment that he is to charge for the wine means by value. Al-Shafi$ ce 
bless him) said that he is not to charge for either of them as they have : 
(legal) value. Zufar (God bless him) said that he is to charge for both ce 
both are equally valuable for the dhimmis." Abii Yusuf (God bless him) 
said that he is to charge them for both when he Passes by him With both 
It is as if he deemed the Pigs to be subservient (included within) k 
If he passes by with them separately he is to charge for the khamr 
for the pigs. The reasoning for the distinction according to the accepted 
rules is that the value in things that have a unique value take the rule of 
the ‘ayn, and pigs are classified as such, whereas things that are fungible 
(can be substituted through similar units) are not assigned such a Tule, 
and wine is one of them. The re 


ason is that the charge is based upon 
protection, and the Muslim protects wine himself for converting it into 
vinegar. Likewise, he Protects it in the case of another. He does not, how- 
€ver, protect khinzir for himself rather he shuns it due to Islam, therefore, 
he does not protect it for another. 


and not 


Ifa minor or a woman fro 
wealth, nothing is to be impo 
be charged at a rate charged 
stated under the topic of Past 


If a person passes by the “ashir with one hundred dirhams and 
informs him that he has another one hundred at his place of residence, 
over which a hawl (year) has passed, he is not to subject the hundred 
with which he passes by to zakat, due to their being less than the nisab 


m the Banu Taghlib pass by the ‘ashir with 
sed on the minor whereas the woman is to 
for their men, on the basis of what we have 
uring animals. 


This would 4ppear to apply the principle of Protection to wealth that the Muslims 
can protect. 
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erals and Treasure- Troves 


Min 


when a mineral like gold, silver, iron, lead or copper is found in kharaj 
land OF ‘yshr land,’ then there is a fifth (khums) in it, in our view. Al- 
ghafi'T (God bless him) said that there is no charge on the finder of the 
The reason is that it is mubah and he was the first to take it 
into possession; like something hunted. The exception are mined gold 
and silver and these are subjected to zakat without the stipulation of the 
hawl,? in one of his views, because the haw/ is stipulated for growth/gain 
and the mineral represents gain in its entirety. We rely on the words of 
the Prophet (God bless him and grant him peace), “In rikaz there is a 
fifth (khums).’? This means buried treasure and in its unqualified sense it 
includes minerals. Further, it was in the hands of the unbelievers and it 
was transferred to our hands through domination, therefore, it is equiv- 
o spoils (ghanimah), and a fifth is imposed on the spoils. It is 
e hunted animal that was in no one’s possession. 
e who gained the spoils, however, was legal purely 
£, while the true possession is that of the 
ession with respect to the 
which are assigned 


mineral. 


alent t 
distinguished from th 


The possession of thos 
through the prima facie proo 
finder. We have given consideration to legal poss 
khums and to real possession in the case of four-fifths, 
to his ownership. 

If a mineral is found within his house, 
according to Abii Hanifah (God bless him). The two 


there is no charge on it, 
jurists said that 


Where the mineral 
for minerals found 
kat is charged. 


‘Not owned by the finder. 

2The distinction lies in the effort required to extract the mineral. 
is found without much effort, it is subjected to ‘ushr (see rule below 
in one’s land), but where considerable effort is required to mine it, Za 

3It is recorded by all the six sound compilations. Al-Zayla‘i, vol. 2, 380- 
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1: poor DUE — 
| galn), because it has been deposited within it as distin- 
‘ je SP > part of the i: f 
oa (oft eral £0 they are part of the land and are transferred 
due sf from ve If the person for whom the estate was demarcated js 
uis er HN aie attributed to the highest (oldest) owner during the 
| - . se ~ F 1 ' 
the » cording to what the jurists have held, If the minting is 
‘tributed to the period of the Jahiliyyah, according to the 
school because that was the original period, It is also 
‘buted to the Islamic period due to the limitation 
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ie wus it is.att 
yar ad view of the i 
pe at it 8 19 be atu 
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gid t f time. 
§ oO 5 an (s 7 
im Panter the dar al-harb on aman (safe custody) and finds 
ors 
fa pe 


-e of the enemy a treasure, he is to return it to them in order to 
in thehoust because what is in the house is in the exclusive posses- 
ee oweed If, however, he finds it in an open place, it belongs to 
reason is that it is not in the exclusive possession of any person 
mount to deception. There is no obligation in this case as 
the position of one who has stolen concealed wealth. 
khums on turquoise found in the mountains due to the 
words of the Prophet (God bless him and grant him peace), “There is no 
khums on stones.» There is khums on mercury (quicksilver), according 
to the last opinion of Aba Hanifah and it is the opinion of Muhammad 
(God bless him) as well with Aba Yusuf (God bless him) disagreeing. 
There is no kKhums on pearls and ambergris according to Aba Hanifah 
and Muhammad (God bless them). Abu Yusuf (God bless him) said that 
there is Khums on both as well as on all jewellery recovered from the sea, 
hecause ‘Umar (God be pleased with him) took a fifth from ambergris.* 
The two jurists maintain that the depth of the sea cannot be vanquished 
(subjected to control), therefore, what is taken from it does not amount 
to spoils even when this is gold or silver. The report from “Umar (God be 
pleased with him) is applicable to what the sea has cast out on the shore 
and that is the view we uphold. 

When goods are found buried in land, they belong to the person who 
finds them and hums is due on them. He means thereby, when they are 
found in lend that is not owned by anyone for in this case they are spoils 
with the stams of gold and silver. God knows best. 
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chaptet 0 


akat on Crops and Fruit 


Abia Hanifah (God bless him) said that what the earth makes to grow, 
whether less or more, 1s subject to ‘ushr (tenth) irrespective of its being 
irrigated by flowing water or water from the sky, except for firewood, 
cane and grass. The two jurists said that ‘ushr is not obligatory except 
on those (crops and fruit trees) that leave behind (storable) yield whose 
quantity reaches the level of five awsuq. One wasaq is equal to sixty sa‘s 
by the standard of the Prophet's (God bless him and grant him peace) 
wasaq. There is no ‘ushr, according to both of them,' on vegetables. The 
disagreement is on two points: on the stipulation of the nisib and on the 
stipulation of non-perishability. On the first point, the two jurists rely 
upon the words of the Prophet (God bless him and grant him peace), 
“There is no sadaqah (zakat) on what is less than five awsuq.? The rea- 
son is that it is sadagah (zakat), therefore, nisab is stipulated for it so as 
to ensure sufficiency of wealth. Abt Hanifah (God bless him) relies upon 
the words of the Prophet (God bless him and grant him peace), “What the 
earth brings out is subjected to ‘ushr,’} and these words do not make dis- 
tinctions. The interpretation of what the two jurists have related applies 
to zakat on trading goods. The reason is that the people in those days 
used awsuq for trade where the value of the awsuq was forty dirhams. The 
owner is not given any consideration here so how can his being wealthy 


ee 

‘That is, Aba Yusuf and Muhammad (God bless them). 

‘It is recorded by al-Bukhari ‘and Muslim from Abii Sa‘id al-Khudri (God be pleased 
with him). Al-Zayla‘, vol. 2, 384. ing | 

*In these words it is gharib, however, a tradition in the same meaning 1s recorded 
by al-Bukhari from al-Zuhri from Salim from Ibn ‘Umar (God be pleased with them). 


Al-Zayla‘, vol. 2, 384-85, 
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" oo him) said that things that are not measured 
wads Ata e : a and cotton, are subject to ‘ushr when the value 
peas ae o ac - the vane of five awsugq of the cheapest crop, like 
at hee es. The reason is that It is not possible to make a deter- 
or it from the perspective of the shari‘ah (that is, the texts), 
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‘Tt i ‘ i 
Pat fue e of Companions (God be pleased with them). One ver- 
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a Is, all perishable goods are subject to the charge. 
rae ince of the land is the basis in this case. 
charge is reduced due to the excessive burden in this case. 
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alue has been taken into account as in the case of trad- 
ad (God bless him) said: ‘Ushr is imposed when 
ing & wae reaches live units e she -highest baste of Weight used in its 
sh which the produce is measured, Thus, in cotton he 
<u five camel loads, with each load being three hundred 
{fron he took the standard as five maunds, The rea- 
bjected to cubic measure the wasaq is the highest 
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son is that 
ynit use « of honey a tenth (‘ushr) is charged if the yield is 
the case of honey ¢ i ; gea Wt the yie dis from 
In rand Al-Shafi'i (¢ ‘od bless him) said that it is not to be imposed, 
Kharay Oe se that it is produced by an insect and thus is similar to silk, 
The ok yon the words of the Prophet (God bless him and grant him 
ws adn honey there is a tenth.”* The basis is that the bee partakes of 
as anil fruit and on these there is a tenth, so also in things that are 
roduced from them. This is distinguished from silk-worms as they live 
on leaves and the tenth is not imposed on them. Thereafter, according to 
Aba Hanifah (God bless him) a tenth is imposed on it whether it is more 
or less, because the nisab is not taken into account by him. According 
to Aba Yusuf (God bless him), the value of five awsuq is to be acknowl- 
edged as it is the basis for it. It is also related from him that nothing is 
charged on it until its value reaches ten girbs (where one qirb is equal to 
fve maunds). This is based upon the tradition of Banta Shababah that 
they used to pay the Messenger of God (God bless him and grant him 
peace) in this way.” The weight of five maunds is also narrated from him. 
The weight of five afraq is narrated from Muhammad (God bless him), 
with each faraq being equal to thirty-six rotls, because the faraq is the 


largest unit used to measure it. The same applies to sugar cane. 


There is a tenth (‘ushr) on honey and fruits produced in the moun- 
tains, According to Abi Yusuf (God bless him), it is not to be charged due 
to the absence of the cause, which is productive land. The basis for the 
approved opinion” is that the purpose is attained and that is the yield." 


“It is related in these words by al-‘Ugayli in his book Kitab al-Dua‘afa’ through ‘Abd 
al-Razzaq, Al-Zayla‘i, vol. 2, 390. 

*lt is recorded by al-Tabarani in his Mu'j 
is recorded by al-Tirmidhi. Al-Zayla’i, vol. 2, 391. 

That is, the Zahir al-Riwayah, which is the rule me 

"Mere yield is not sufficient as that is present in the case 0 


am. Another tradition in the same meaning 


ntioned above. 
f grass as well. 
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He said: tn things that are produced by the earth ang : 

to usfer, the wages of the workers and expenditure incurre vey ect 
not to be taken into account.” The basis is that the Pro . Se tes 
hor and grant him peace) ordered" that the obligation pin (Gog gy 
the burden." thus, calculating these expenses has no me; “oo wit, 

He satd: [Pa member of Bana Taghlib owns ‘Ushr ~ 
to pay double ‘ushr. This is known throug 

the Companions (God be pleased with them) 
(God bless him), in the case of land purch 
lime there is a single ‘usher, because the 
view by a change of ownership. Ifa dhin 
Taghlibi, the land retains the Original imposition in their view, eS the 
the perniissibility of doubling it for him on the whole, just as if h a : 
passing by the tolls official (‘ashir), Likewise, if a Muslim buys ine 
from him or if the Taghlibi converts to Islam and this is so ace os 
Abt Hanifah (God bless hin), irrespective of the doubling being Original 
or having been acquired, because doubling has become a charge ae \ 
land, it stands transferred to the Muslim with respect to it, as in the Case 
of kharaj. Abi Yusuf (God bless him) said that it reverts to a Single ‘ushy 
due to the lapsing of the cause for doubling. It is stated in the Book that 
this is also the view of Muhammad (God bless him) insofar as it is verified 
froin him. He (God be pleased with him) said that the manuscripts have 
differed with respect to his view. The most authentic view from him is 
that he sides with Abii Hanifah (God bless him) in the retaining of dou- 
ble imposition except that his view pertains only to the original (double) 
imposition, because acquired double imposition cannot occur in his view 
due to non-alteration of imposition. 


If the land belongs to a Muslim and he sells it toa Christian, by which 
he means a dhimmi other than a Taghlibi, and he takes possession of it, 


h the conus 
A According 
ased by a Taghlibi froma pd 
IMposition does not alter as 


= l . 
int purchases the land fro N his 


"So as to reduce the liability from ‘ushr to one-half ‘ushr. 
"He took these things into account when he ordered a distinction on the basis of 
rain-fed lands and irrigated lands. 


“He is referring to the tradition recorded by al-Bukhari from al-Zuhri. Al-Zayla‘, 
vol, 2, 393, 384. 

These rules are important for determining the nature of land in Muslim countries, 
for lands other than those whose nature was settled, In other words, is the land in a 
country like Pakistan kharaj land or ‘ushr land, even if it is owned by Muslims? The 


decision affects the avenues of expenditure, because those of ‘ushr are different from the 
avenues of kharaj. 
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ition recorded by Aba Dawud supports this. Al-Zayla‘, vol. 2, 395 


’The traditi ris 
radition of Ibn ‘Abbas (God be pleased with them) is recorded by al-Bayhaqi. 


Al-Zayla‘, vol, 2, 397. 
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stted to pay zakat to a dhimmi, due to the words of 
m and grant him peace) addressed to Mu‘adh 

q with him), “Take it from their rich and return it to their 
S pay, to the dhimmi, other types of sadagah. Al- 
"bless him) said that he is not to pay it to him, and this is 
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et whe Exalted, “And for slaves."" We argue that that setting free is 
Le d not the passing of ownership. 


extinction of ownership an 
“ Zakat is not to be paid to a wealthy person due to the words of the 


Prophet (God bless him and grant him peace), “Sadagah (zakat) is not 
Jawful for a rich person.” In its unqualified meaning, this tradition isa 
proof against al-Shafi'l (God bless him) in his view about tich warriors, 
and so also the tradition of Mu‘adh (God be pleased with him), which we 
have related.” 
He said: The person paying zakat is not to pay it to his father 
grandfather howsoever high, nor is he to pay it to his child, and the chil 
of his child howsoever low. The basis is that the benefits of property are 


ons. Al-Zayla'l, vol. 





81t has been reported by the Imams of all the six sound compilati 
2, 398. 
*It is reported by Ibn Abi Shaybah. Al-Zayla’, vol. 2, 398. ’. 
Due to the unrestricted and unqualified meaning of the text of the Qur an. 
"Quran 2:177 ; A tradition 
!2It is related from a number of Comapnions (God be amt ne anhes 
from Ibn ‘Umar (God be pleased with both) is recorded by “a cg ‘zat ae 
from Abii Hurayrah (God be pleased with him) is recorded by al- : 


2; 399. 
3It has preceded recently. Al-Zayla’t, vol. 2; 398; 401. 


Al-Hidayah 





is not realized. He is not to pay it to his wife either q om 
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ship, because the earning of a person owned is for his Passing Owner. 
master has a right over the earnings of his slave. Arte and the 
is not transferred completely. He is also not to Pay it to oe een 
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a rich person if he is a minor, as he is deemed wealthy dive ‘ a = 
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the financial case of her husband, and she does not attain case d ae 
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God has prohibited for you the dirty wash water of the pec ! ‘their 
‘mpurity, and he has com 2ensated j j smn ie eke 
siethnguienet¢ pensate you with the fifth of the fifth.” This is 
rom voluntary charity, because wealth in the case of zakat 
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po? has been soiled through meeting of the obligation, but 
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ue water Pe antary charity it is like the coolness attained with water 
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inthe ca “4. They (the Bani Hashim) are the families of ‘Ali, ‘Abbas, 
He sale al al-Harith ibn ‘Abd al-Muttalib (God be pleased with 
jaf ‘ Pa as their clients. All these persons trace their descent from 
ih em) eo ‘Abd Munaf, and the tribe takes its name from him. As for 
Hashim i «t is narrated that a client of the Messenger of God (God 
their cl ee d grant him peace) asked him whether the sadagah was law- 
ip ae replied, “No, you are our client” This is distinguished 
oe where a Qurashi sets free a slave who is a Christian so that 
: tes from him. It is the status of the emancipated person that 
sigyal 3 ken into account, as this is analogy, while the association with 
will be is through the text and is specific to zakat. 
me ah Hanifah and Muhammad (God bless them) said that if a person 
, aa to another on the assumption that he is poor, but it turns 
é e is rich or a Hashimite or an unbeliever or he had paid in 
d it turned out to be his father or son, then he is under no 
obligation to repay the zakat. Aba Yisuf ( God bless him) said that he is 
to pay once again. The reasoning is that his mistake has become evident 
with certainty as well as the fact that it is possible to discover the reality of 
these things. In such a case the situation is like using utensils and clothes 
(that have acquired impurity without knowing about it). The two jurists 
(Aba Hanifah and Muhammad) rely upon the tradition of Man ibn Yazid 
in which the Prophet (God bless him and grant him peace) said, “O Yazid, 
you have what you intend, and O Ma‘n for you is what you took.” In this 
case the representative of his (Ma‘n’s) father had given him his father’s 
sadagah. Coming to know the reality in such situations is a matter of 
investigation and not one of certainty, thus, the decision is based on what 
he is convinced of as is the case with the ambiguity about the direction 
of the giblah. There is a report from Aba Hanifah (God bless him) that 


out that h 
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“The question to be raised here is whether zakat can be paid for setting up and run- 
ning madaris. In our view, the teaching of Islamic disciplines is a communal obligation 
and should not depend upon zakat or any kind of charity. There should be a mandatory 
tax in Muslim countries to meet this obligation, not only within these countries but in 
other countries too. 

It is recorded by Abi Dawid, al-Tirmidhi, al-Nas 
40. 
"It is recorded by al-Bukhari, vol. 2, 405. 


#i and others. Al-Zayla'i, vol. 2, 
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Book ty. Po 
maintains that in the case of persons other than the Weal 
act is not valid. The more authentic report, however thy pe 
is the situation when he investigated and Paid being eae Tst, Thi 
recipient was a lawful beneficiary. In case he was in dose hat the 
investigate, or did investigate and paid, and in his Predom; and q: a 
he was not a rightful beneficiary, his act js Not valid, unless rt dir 
the person was poor (in which case it is valid), which is the a kn 
If he pays to a person and then comes to know that : . im 
his mukatab slave, the payment is not valid, due to the lack : 
of ownership as there is an absence of the legal Capacity for 0 it 
which is a rukn as has preceded. WNershin, 
It is not permitted to Pay zakat toa Person who owns (vine 
to) the nisab, whatever the type of wealth. The basis is that being bo i 
legally is determined through the nisab (standard for determining thy 
existence of wealth). The condition is that such wealth be in cena 
the primary needs and growth in wealth is a condition for the obligation 


of payment. 

It is permitted to pay 
he is sound (not an invali 
poor, and the poor are an avenue of exp 
not based on such attributes, therefore, th 
is the lack of nisab. 

It is considered disapproved to Pay to one person a sum of two hun- 
dred or more dirhams, but if the payment is made it is valid. Zufar (God 
bless him) said that it is not permitted, because wealth and payment lie 
side by side, thus, he has acquired the liability to Pay upon acquiring 
wealth. Our reasoning is that wealth has arisen through the rule of pay- 
ment and, therefore, follows it, but it is disapproved due to the proximity 
of wealth, as in the case of a person who prays when impurity lies right 
next to him. 

He (Muhammad) said: If a Person is made wealthy through it, it is 
Preferable in my view. The meaning here is being free of asking another 
for alms on that particular day, because making absolutely wealthy is dis- 


approved. 
He said: It is disapproved to move the zakat of one land to another. 


The sadagah of each group of people is to be distributed among them 
(their poor) on the basis of what we have related of the tradition of 
Mu'adh (God be pleased with him) and in this the right of the neighbour 


it to one who owns less than this even though 
d) and has an earning. The reason js that he js 
enditure. The reality of need is 
e hukm turns on its dalil, which 
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son transports it to his relatives or to a people 
a pe his own, insofar as there is the strengthening 
noha of greater needs. If he transports it to peo- 
le, his act is valid even though it is disapproved 
he poor in the absolute sense according to the 
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chapter 38 


cqadagat al-Fitr 


He (God be pleased with him) said: Sadaqat al-fitr is obligatory on every 
ire Muslim if he owns an amount equal to the nisab in excess of his 
residence, clothes, household assets, horse, weapons and his slave.’ The 
obligation is based upon the words of the Prophet (God bless him and 
srant him peace) in his sermon, “Pay for each free person and slave, 
minor or major, one-half sa° of wheat or one sa‘ of dates or one sa‘ of 
barley.” It was related by Tha'‘labat ibn Su’ayr al-‘Adawi or Su’ayr al- 
‘Adhari, and through such a narration? an obligation is established (but 
not a definitive obligation) due to the absence of a definitive report on 
this. The condition of freedom is stipulated to affirm ownership, while 
Islam is stipulated so that nearness to God is attained. Financial ease is 
stipulated due to the words of the Prophet (God bless him and grant him 
peace), “There is no sadagah except that borne by the wealthy.’* This 
is proof against al-Shafi‘i (God bless him) with respect to his statement 
that it is obligatory upon the person who possesses an excess over the 
food of the day for himself and his dependents.* Financial ease has been 


‘These requirements translate into ownership of considerable wealth in the present 
¢s. There are many people today who do not own the houses they live in or even the 
ie of transportation that they use. A large number of people do not have the ability 
Het he if that can be treated as a subsitute for owning a slave. 
recanded's Se al-Zuhri through different chains of transmission. One of these is 
Which bi Dawid in his Sunan. Al-Zayla‘l, vol. 2, 406. 


ee 1 is a khabar wahid, 
2 oi s recorded by Ahmad ibn Hanbal (God bless him) in his Musnad. Al-Zayla‘, vol. 


tim 


i . . 
ease se this due to the words at the end of the first tradition that there is no dif- 
© Setween the rich and the poor, however, the Hanafis either deem this segment 
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determined through the nisab as this is what is Used in tf ; 
for estimating wealth, but a nisal in excess of the other thine, Shay ) 
is stipulated as these things are required to meet Primary & MeNtiongg 
required for primary needs are deemed to be Cxistent een Things 
lation of wealth), and no growth in them js stipulated, It is r the Caley. 
nisab that the prohibition of accepting sadagah, the Obligatic with Such 4 
sacrifice as well as the payment of fitrah are linked, . Foffering 
He said: He is to pay it (the amount) on his own account 
tradition of Ibn ‘Umar (God be pleased with both). He 
senger of God (God bless him and grant him peace) mad 
obligatory (fard) for every male and female... 
(the same amount) on account of his minor ¢ 
the cause is “the head (person)” whose (financial) burden he bears 4 { 
over whom he exercises legal authority as such 4 Person (head) js ‘ised 
ated with the obligation (fir). Thus, the term, “zakat al-ra’s” (zakat for 
the head) is used, and it is a sign of its causation. The 4550Ciation is made 
with the fitr obligation as that is the time for it. Accordingly, the num- 
ber increases with an increase in the number of heads despite the unity 
of the day (of obligation). The basis for the obligation is his own person 
(head) for he feeds it and exercises authority over it, thus, whatever has 
‘ the same meaning is attached to it, like his minor children as he supports 
them and exercises authority over them. And (he is to pay) for his slaves, 
due to the existence of legal authority over them and the burden of sup- 
porting them. This is the case when such slaves are meant for personal 
service and when the minor children do not own wealth of their own. If 
they possess wealth the fitr is to be paid from their wealth according to 
Abi Hanifah and Aba Yusuf (God bless them) with Muhammad (God 
bless him) disagreeing, The basis is that the shar‘ (law) has treated it asa 
burden and it, thus, resembles maintenance (of a wife).? 
He is not to pay on account of his wife, 
and liability of burden, for he dog 


Non- 


Nt, due ty the 
said, “The Mes. 
¢ the zakay al-f; 

° ~fil 
a And, he Should we 
hildren, ‘The basis js that 


due to inadequate authority 
$ not have authority over her beyond 
the rights of ntkah (conjugal rights). He also does not bear her burden, 
except in the case of prescribed matters like medical treatment. He is also 
not to pay on account of his children who have attained majority even 


to have been abrogated by the second tra 
recommendation. 
“It is recorded by all the six sound compilations, Al 
* Whose maintenance has to be paid even if she j 


dition or they interpret the segment to mean 
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payment.” 
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pitecseet Hone k due to deficient legal authority and 
in no filrals 0 th ah h respect to each partner. Likewise, 
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A Muslim is to pay the fitrah on ee. 
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to the words of the Prophet (God bless hima “ae inching ora 
dition from Ibn ‘Abbas (God be pleased with " « ew Chisllta 
rach free person and on account of a slave whet ver ; a. ee 
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eter shafi'i (God bless him) disagree» eee 
ble for payment, Al-Shafit (Go Mos fe not qualified 10 pay 
the obligation in his view is upon the slave, but t cman unbeliever and 
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to Islam, or a child is born on the night of the jit by, 
fr, the 2 . 


fitrah becomes obligatory in our view, but in his View it jg ment 
The same applies, in the opposite situation, to a Saas. IS not Obl hig 
time from among his slaves or children, He (al-Shagi' n Who digg 1 
obligation is specific to fitr and this (sunset) is its tints taing tha 
the possessive relationship between sadagah and fis ‘i a View jg . 
payment specific to fitr and this can only be related to the es ity 
night."° “Yand Nott 

It is recommended (mustahabb) that the People pay the 
day of fitr prior to going towards the place of (4) oferceoe ON the 
that the Prophet (God bless him and grant him Peace) maces basis 
prior to moving towards the place of prayer.” The command £0 pay 
him self-sufficient is that he should not be occupied with the g to Make 
alms away from prayer, and this is done by paying earlier 7 eking of 

If the people pay it before the day of fitr, it is yalid, because it is he 
paid after the occurrence of this cause, thus, it resembles the hidintine 
zakat. There is no distinction between the period of early payment i 
another period, and this is the sound view. It is, however, said that it 
permitted to hasten it up to the second half of Ramadan, and it IS said 
that it should be hastened up to the last ten days 

If they delay it till after the day of fitr, the liability will not lapse, 
and they are under an obligation to pay it. The basis is that the meaning 
of nearness to God can be rationalised here as it is a financial burden, 
therefore, the time of payment cannot be the determining factor as dis- 


tinguished from sacrifice (on 4d). God knows best. 


' he 
7 in ful int 

» Because fitr pertains to eating and not fasting, and this becomes meaning 

morning. tar tradition 
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“It is gharib with these words, however, al-Dar’qutni has recorded asim 
Al-Zayla‘, vol. 2, 432, hag 
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Chapter 39 


The Obligation of Fasting (Sawn) 


He (God bless him) said: Sawn (fast) is of two types: obligatory and 
supererogatory, The obligatory fast is also of two types.' The first of 
these is the fast associated with a specific time, like the fast of Ramadan 
and a specified nadhr (vow). Such a fast is permitted with a niyyah 
intention) formed the previous night. If no niyyah is formed till morn- 
ing, a niyyah formed in between that time and the declining of the sun 
isvalid.* Al-Shafi'i (God bless him) said that it is not valid. 

Know that the sawm (fast) of Ramadan is a definitive obligation 
faridah) due to the words of the Exalted, “Fasts have been prescribed 
frvou.” A consensus (ijmia‘) has taken place about the definitiveness of 
this obligation. It is for this reason that one who denies the obligation! 
S imputed with kufr (unbelief). The object of a vow (nadhr) is wayib 
et oe BOs ot ne en mee let sper ty 
denice. ts ciate r es rst obligation ck e iit o mae ain, 

igation is attributed to it. Accordingly, the obligation 


is the two obligatory types first and then deals with the third category, 

28 out of de Bh fasts, The second type of obligatory fasts are mostly those that 
“mim in L The exception is the unqualified vow (nadhr). 

ight whe cher th ones him) said that the niyyah must be formed the previous 
Qur'sn cee ast is obligatory or supererogatory. 

+ : 2 


This is ie: oe Says that fasting during Ramadan is not obligatory. 
Fetsoq is th nO and not fard, although it is established by the text of the Qur'an. The 
of , 


at = wh . ; ; 
t the text has been subjected to restriction (takhsis) through evidences of 
"Qur'in ie therefore, it is now zanni and not qat‘i. 
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is stipulated for their per- 
so distinguished from delaye 


d performance (qada’) of 


"That is, each year the obligation is renewed with the renewal of the cause through 
the arrival of the month. 

“That is, the fast of that day. Thus, 
each day is the cause for the fast of that 

*It is recorded by the compilers o 
Hafsah (God be pleased with them all 

"It is gharib, It is mentioned by Ib 
dition is not known. Other versions 
including the compilers of the four Su 

“In other words, it means: 


the month of Ramadan is a general cause, while 
day. The issue affects the formation of the niyyal 
f the four Sunan from Ibn ‘Umar from his sister 
). Al-Zayla’‘t, vol. 2, 433; al-'Ayni, vol. 4, oF 

n al-Jawzi in al-Tahqig, and he said that this tra- 
of the tradition have been recorded by scholars 
nan, A]-Zayla’t, vol. 2, 4353 al-‘Ayni, vol. 4, 8-9. 
Do not form the niyyah before nightfall, rst 
“That is, in these niyyah must be linked to the first rvka in order to give validity to 


; inues 
the remaining arkan. As compared to this, the saw has a single rivkn and that contin 
for the whole day. 
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a h has two views. The reason is that by “4 “d t he fard. We main- 
nyyan ne y . is not entitled to BN teal 
isevading the fard. Consequently, a in this case and it will be intended 
tain that the fard is already ae reviously mentioned person In 
wiGiiie antcngyen, Ts He ee he eneric noun. If he forms 4 
ahouse, who can be identified on t : fast, then, he has formed 
niyyah for a nafl fast or for another eerie aoete The additional 
a niyyah for the primary fast with an addi ary obligation will remain; 
aspect will become superfluous and the prem eal) 
ane Nik is suticiens (es he SE ON veller and the resident, the 
there is no difference” vet weet tue Ae and Muhammad (God bless 
healthy and the sick, according to Abu Yiisu rovided so that the handi- 
them). The reason is that the exemption is g eidos We caw ha bardshiet 
capped person does not face hardship. If he de 
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‘By Muhammad (God bless him). 3 
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he is associated with the person whe is ret handicapped 

Abu Hanitah (God bless hint), when the traveller, o- the Accord 
ill, forms a uryyeh for another oblipatory fast, it Is directed : 
The reason is that he has utilized his time forthe 
Hnmediate Complinnce, due to the pressure of j 
(ot the gad’), while he will keep the fast of Ramadan on eater: 
within the duration granted, With respect to the niyyah of “atching it 
fast, there are two narrations from hin,” The reasor : Yoluntary 


. . WONG fOr the die: 
Hon one narration is that he has nat utilized his time for eee 
important." oe 


He said: The second type" is one for which he acquires liability, like 
the qada’ of (delayed performance) of the fasts of Ramadan, the un sitgh 
ified vow (nadhr)” and the fasts of expiation (kaffarah). These are not 
permitted except with a niyyah formed the Previous night. The basis is 
that these have not been preascertained 
them prior to commencement.” 

All the nafl fasts are permitted with a niyyah formed prior to the 
declining of the sun, with Malik (God bless him) disagreeing as he 
adopts, in an unqualified sense, the tradition we have related.*! We rely 
on the words of the Prophet (God bless him and grant bin peace) who, 
when he woke up without having formulated the intention to fast, said 
“Lan fasting now.”?! The basis is that a lawful fast outside of Ramadan is 
supererogatory (nal), Thus, abstaining from eating and drinking at the 
beginning of the day is based upon its becoming a fast due to the niyyah 
in the manner we have indicated. If he forms the niyyah after the declin- 
ing of the sun it is not permitted.’ Al-Shafi'l (God bless him) said that 
it is permitted and the person will be considered to fast from the time he 
formed the niyyah, The reason is that a fast can be fragmented in his view 


al requi , 
dit ‘ tree 
Mmediate Performance, 


ind it is necessary to identily 


"In one such narration, it will be reckoned for the fard, and in the other for the nafl. 

That is, the fard. 

“OF the obligatory fasts, 

“The specified vow falls under the first type, arts cafe 

That is, niyyat has to be formed betore the rukn commences so as lo identil) 
fast it is as distinguished from the fast of Ramadan, which is preascertained. . 

“The tradition that says: There is no fast for one who did not form the My) 
previous night. Yay 

“It has been recorded by Muslim from ‘A’ishah (God be pleased with her). AL-Zay! 
vol. 2, 436. 

The reasoning for this has preceded, 
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yg. SIGHTING OF THE MOON 


is necessary” that the people try to sight the moan” on the 

ninth day of Sha‘ban. If they see it, they are to begin fasting. If 
ie ible to them (on the twenty-ninth), they are to complete the 
t i * eof Sha'bin and then begin fasting. The basis are the words of 
wey _ (God bless him and grant him peace), “Commence fasting 
n ki itand end fasting on seeing it. If the moon is not visible to you, 
Sciluethe period of Sha'ban of thirty days.’ The presumption is that 
he month is continuing and they are not to move to the next month 
without evidence.’ Such evidence has not been found. 

They are not to fast on a day of doubt (as to whether it is the thirti- 
eth) except by way of a voluntary fast, due to the words of the Prophet 
(od bless him and grant hind peace), “The day of doubr is not to be 
vbserved as a fast on the assumption that it is Ramadan, rather it is 
observed as a voluntary fast.” This issue has several variations, 

fust: That he forms the intention of Ramadan, and this is disap- 
proved due to what we have related, Further, it amounts to something 
similar to what the People of the Book do, for they added to the period of 
the last." Thereafter, if it becomes evident that it is the day of Ramadan, 
his fast will be valid (as that of Ramadan), because he witnessed the 
Month and kept the fast. If it becomes evident that it is still the month 
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of Sha‘ban, his fast will be deemed a volun 


(voluntary) fast, he is not to fast later as qa 
probable meaning. 


Second: That he forms a niyyah for another wajib, which ; 
approved due to what we have related, except that the eae S also gic. 
lesser than that in the first issue.32 Thereafter, it becomes ea gualhee is 
is the day of Ramadan, his fast is valid due to the existence sf ‘4 that it 
ntyyah. If it appears that it is the day of Sha‘ban, then, it js Said th ® basic 
be treated as a voluntary fast, because it is Proscribed and an ski it will 
cannot be met with such a fast. It is also said that it will be densi. 
in conformity with his intention.>} This is the sound opinion as the ~ 
scribed fast is one that is prior to Ramadan with the intention of faring 
for Ramadan and this does not occur through every fast. This is distin 
guished from the day of ‘id. The reason is that what is proscribed ig 
neglecting to respond to the call (of God); the response applies to each 
fast. The disapproval here is due to the form of the proscription, 

Third: That he forms the intention fora voluntary fast, and this is not 
disapproved» on the basis of what we have related° This amounts to a 


tary fast, If he bres 
da’ in liey of j < Such 


fas it “Onveys , 


‘ proof against al-Shafi'i (God bless him) in his assertion that it is disap- 


proved right from the start. The meaning of the words of the Prophet 
(God bless him and grant him peace), “Do not precede the month of 
Ramadan with fasting of a day or two days,” is the proscription of prior 
fasting with the intention of fasting for Ramadan, The reason is that he's 
performing the obligation prior to its prescribed time. Thereafter, if this 
fast conforms with a fast that he used to keep, then, fasting is better by 
consensus (ijmda‘), Likewise, if he (usually) fasts for three or THOFE a 
at the end of the month.** If he separates it from these, then, it io 
that not fasting is better in order to avoid the apparent meaning © d 
prohibition. It is sometimes said that fasting is better following Ali an 
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“Because the first resembles an act of the People of the Book. 
Treated as a wajib if he intended it as such. 
“As fasting on that day is disapproved whatever the type of fast. 
*It is also Imam Malik’s opinion. 
The words “rather it should be observed as a voluntary fast 
toned above. 
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d with both) as they used to fast on these days.* 
sare he mufti is to fast himself by way of precaution 
om oa eople in general that they wait till the time 
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would no 


is mi conditional in its details, like forming 

Fifth: That he ae the next day he will fast for Ramadan, 
iT ie he will fast on account of another obligation. This is 
brit i Keih) die to its vacillation between two stipulations that 
ie Ifit turns out to be Ramadan, his fast is valid due to 
rags nf yaeiliation in the formation of the niyyah itself. If it turns 
out to be Sha‘ban, his fast on account of another wayib is not valid as the 
intention is not established due to vacillation about it. The formation of 
the niyyah itself is not sufficient for it. His fast will be voluntary not liable 
for qada’ for he has commenced it as one removing one of two liabilities 
(and not as one that is binding), If he forms the niyyah for Ramadan if 
itis to be Ramadan in the morning and for a voluntary fast if it is to 
be Sha'ban, it is disapproved as he intended a definitive obligation only 
from one aspect. Thereafter, if it turns out to be Ramadan, his fast is 
valid on the basis of what has preceded.*° If it turns out to be Sha‘ban, 
fo ey fast is valid, as that is performed on the basis of the 
wash é Lies itself. If he tenders his fast invalid, he is not to offer it as 

*mtention stands extinguished from one aspect. 


fe f Bere Person who sights the new moon by himself is to fast 
Prophet (G aE does nat accept his testimony, due to the words of the 
git and eng eSs him and grant him peace), “Begin fasting on see- 

On seeing it,’ and this person has seen it clearly. 
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a Ni Oh eae a oe eee anEes 
He said: A person who sights the moon by himself fr 

fasting,*® by way of precaution. In the case of fasting, preca ot to 

the obligation of the fast. Uton lies ip 
He said: If there is an obstruction in the sky, testimony for th 

sation of fasting (Ramadan) is not to be accepted unless given be Ces. 

men or one man and two women. The basis is that the interest Zaye 

subject (‘abd) is related to it, which is the commencement cr 


of eati 
it resembles all his other rights. The time of ‘td al-adha is lke thas sr 7 
cessation of fasting for this purpose, according to the Zahir al-Riw : 


and this is the sound report. It differs from what is reported ane 
Hanifah (God bless him), who said that it is like the sighting of the moon 
for the commencement of Ramadan. The basis (for the Zahir al-Riwayah) 
is that the interest of the individual is related to it, which is the free avail- 
ability of sacrificial meat. 
If there is no obstruction in the sky, the only testimony that jis 
accepted is that of a group whose report conveys certain knowledge. The 
basis is what we have stated. 
He said: The timing of the fast is from the appearance of the second 
dawn up to the setting of the sun, due to the words of the Exalted, “And 
eat and drink, until the white thread of dawn appear to you distinct from 
its black thread; then complete your fast till the night appears.” The two 
khayts (threads) are the whiteness of the day and darkness of the night.” 
Fasting is abstaining during the day from eating, drinking and sexual 
intercourse, along with the intention of fasting. The reason is that in its 
actual literal meaning it applies to abstaining from eating, drinking and 
sexual intercourse, due to the usage employed, however, niyyah has been 
added to this in the shar‘ (law) so that worship can be distinguished from | 
usual practice. It has been applied exclusively to the day due to what * 
have recited. Further, as the linking of the day and night are difficult, . 
ascertaining of the day is better so that the abstention goes Ss | 
usual practice. This is what this worship is based on. Purification 


and postnatal bleeding is stipulated as a condition to affirm 


jon 
penstralt ance on the part of women.” 


propet perform 


*At the end of Ramadan. 
Qur'an 2:187 this vers | 
It {s said that Adi ibn Hatim (God be pleased with him), when be be threads: 
used to distinguish between a white thread and a black thread, that's fa doing this mv 
He used to eat till such time that he could actually distinguish them. He A (God bles | Tha is, 
one day when the sun began to rise. The matter was reported to the Prop a 


hor they are not ¢ 
d . ; Authol 
hin and grant him peace) and he explained to him the meaning given by the 


7’ i8 obligato © fast in this state and they are to fast later by way of qada’. 
*eption is ee the obligation is established against them initially and thereafter 








Chapter 4o 
Factors Leading to Qada’ and Kaffarah 


He said: If the person fasting eats or drinks or has sexual intercourse 
during the day out of forgetfulness he has not broken his fast. Anal- 
ogy, however, dictates that he has broken the fast, and this is the opinion 
of Malik Godt bless him) due to the existence of what negates fasting.’ 
he basis tor istihsarr’ are the words of the Prophet (God bless him and 
grant him peace) addressed to a person who ate and drank out of for- 
getfulness, “Complete your fast, for it was God who fed you and made 
you drink.” If this is established for eating and drinking, it is established 
for intercourse due to equality of the essential element (rukn).4 This is 
distinguished from prayer, because the form of sa/at maintains remem- 
brance and, therefore, forgetfulness does not become predominant.’ In 
fast, on the other hand, there is no constant reminder and forgetfullness 
can become predominant. There is no distinction between obligation and 
supererogatory fasts for this purpose, because the text (tradition) does 


not provide any details,° 
"That is, food entering the body through the mouth. This is the basis of analogy. 





*This is istihsan on the basis of a text, which is one type of istihsan. 
Mt is recorded by all the six Imams of the sound compilations in their books from 


Abt) Hurayrah (God be pleased with him). Al-Zayla‘, vol. 2, 445. 

‘This is not analogy (gids). It is based upon dalalat al-nass or the implication of the 
text, Apparently, the extension is from a lower order meaning to a higher order meaning. 
The illustration is that of saying uff (fie) to parents. If saying uff is prohibited, then 
abusing them and beating them is definitely prohibited by implication. This is different 
(rom the present case insofar as an exemption ofa facility is being claimed. The Author, 
therefore, says that this is not an extension from a lower order meaning to a higher order 
Meaning; the levels are the same and forgetfullness affects each hukm equally. 


MNase. 2 
Because prayer does not let a person forget the arkan. 
hat is, it does not distinguish between the type of fasts. 
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phe dischary ng or touching, he is under an obliga: 
tion for qada’ but not expiation (kaffaral). duc 10 the existence ot the 
ny of intercourse and the existence afta negating facture mn forty ats 
well as Ears, This is suthcien! for the obligation ot yada by waly at 
precaution. As for expiation, tt requires the completion ol the violation, 
but itis waived 1 Cases of doubt just like the Jaded, 

There is no harm in kissing, if the person isin control of himself with 
respect to intercourse and ejaculation, but it is disapproved if he is not 
confident about this, because kissing by itself does not break the fast, but 
it may lead to the breaking of the fast through ifs con 
control, then, kissing itself is taken into account and 
ithe is not in control of himself, the consequences are 
snd itis disapproved for him, Al-Shafi't (God bless him) applied it infor 
mally in both cases, and the proof against him ts what we have stated, 
Direct contact without a covering is like kissing accor 


Riwa ding to the Zahir al- 
twaiyalh, Muhammad (God bless him) considered direct contact without 
a covering as disapproved for it te easel 


devoid of trying circumstances, 
If wee Wee : : : . 
ae fly enters his throat while he remembers his fast, his fast 1s not 
eae nae to qivas, his fast is broken due to a negating factor 
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it, and it therctore resembles dust particles and STOKE, [he jur 
agreed about rain and snow.’ The correct view is that they tampa tls 
due to the possibility of avoiding them by taking shelter in alent or ae 
wroot, Under 
If he eats the meat that comes out from between his teeth, he d 

not break the fast if this isa very small quantity, but he does if itis tae 
Zutap (aod bless him) said that he breaks his fast in both cases, ; 
basis is that the mouth takes the rule of the external parts, therefore his 
fast iy not broken by gargling' Our argument is that a small quantity is 
secondary to the teeth like his saliva as distinguished from a larger quan- 
lity for that does not stay between the teeth. The distinctive factur is the 
size Of a pea, dnd what ts less than that is trivial, 

If he takes it out and holds it in his hand, and then eats it, his fast is 
necessarily broken, duc tu the report from Muhammad (God bless him) 
(har if the person fasting swallows a sesame seed that was between his 
teeth, his fast is not broken, but if he eats it otherwise his fast is bro- 
ken. If he chews it, his fast is not broken as that sticks to his teeth alone, 
When the quantity is the size ofa pea, he is under an obligation for gada’, 
hut not expiation, according to Abu Yusuf (God bless him), According to 
Zutar (God bless him), he is liable for expiation as well, as it is food that 
has been chewed. According to Aba Yusuf (God bless him), it is some- 
thing that is repulsive. 

If he vomits involuntarily, he does not break his fast. The basis are 
the words of the Prophet (God bless him and grant him peace), “There 
is na quda’ for the person who vomits, but there is ada’ for the person 
whi induces vomiting.” For this purpose a mouthful or less are the 
same* If the vomit turns back inside and was a mouthful, the fast 1s 
rendered invalid according to Aba Yasuf (God bless him), The reason i 
that it came out and and purification was annulled and then it Or 
inside. According to Muhammad (God bless him), the fast is nol invalid, 





“The reason is that he cannot avoid inhaling them. “che ope 
} ; es . . (i 
“With sore saving that rain invalidates it, but not snow, while others a : pores 
sife view, Most of ther maintain that both mvyalidate the fast, and this is held 


sound View, as the Author states, 


“Thatis, whether iC is less or more. 
‘He means thereby that ifa seal! aniount is swallowed his fast is broken, (God be 
14 


“Et ts recorded by the compilers of the four Suan from Abt Hurayrah 


Pleased with him). AD Zayla’s, vol, 2,448, 
“As distinguished from the issues of taldtnth. 


pon Se ——— 
» the form of breaking @ fast is not found, which js swallowing. 

because the meaning (of cating? ts not realsied as it does nor nourish 
pikewis™ mal circumstances. If he (intentionally) takes it back Inside 

ynder aati by consensus (17a) due to 1s Consumption after it had 
the fasts Here the form of breaking the fast is realised, If it is less than a 
come ise it reverts, the fast is not broken as it has not come out and 
mouth 7 voluntary part in taking it back. [fhe takes it back voluntarily, 
he 7 "ii the same according to Abu Yusuf (God bless him), because it 
the rule 1s ut. According to Muhammad (God bless him), his fast is 


‘4 nor come O ; . eH 
ae due toa positive act on his part in taking it back, 
inv 

If he vomits voluntarily to the extent of a mouthful, he is liable for 


qada’, on the basis of what We have renee: and analogy is given up 
in the face of sucha tradition. ’ There is no expiation for him due to the 
absence of the form of breaking a fast. Ifthe vomit is less than a mouthful, 
the rule is the same according to Muhammad (God bless him) due to the 
application of the tradition in the unqualified sense, According to Abi 
Yisuf (God bless him), the fast is not rendered invalid as the vomit has 
not come out Icgally. Thereafter, if it goes back the fast is still not invalid 
inhis view due to the absence of prior emergence of the vomit, If he takes 
it back on his own, the report from him is that the fast is not broken 
due to what we have stated. In another report from him, it does become 
invalid, by linking it to one that is a mouthful, and due to an excessive 


positive act on his part. 
He said: A person who swallows a pebble ora piece of iron has broken 


his fast, due to the existence of the form of breaking the fast, however, 
there is no expiation (kaffarah) for him, due to the absence of eating in 


the true meaning,“ 

A person who has intentional sexual intercourse through either of 
the two passages, is liable for qada’, for restoring the interest ( maslahah) 
that is lost,” and is also liable for expiation, due to the completion of the 


The Iradition mentioned in the previous issue. . 
‘4 iene here is concerned with something coming out and not oes apne 
nk ogy Would, therefore, say that it should not become invalid just as it doe 

“ia Urine and other things. 

sony wus these things are not food and do not benefit the body. + 
© maslahah was the controlling of the self, and intercourse demolishes the inter 


‘ ula’; a 
“2-18 imposed ta restore what was lost. 
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oftence." Ejaculation in the two locations is not Supulated 
ogy of (obligatory) bathing.” The reason is that carnal ties OF the ana. 
even without it, and ejaculation is complete satistactio Paice 75 Satisfied 
Abt Hanitah (God bless him), there is no liability for . According to 
case of intercourse through a disapproved (sakriai) aie HO in the 
ogy of hadd (that is not awarded in such a case). in hive On the anal 
view, however, is that expiation is imposed due to the ean 
tion of carnal desire. 

If he has sexual intercourse with a dead person or with a beast, th 

is No exptation irrespective of ejaculation. Al- Shafi (God bles. a 
disagrees with this. The reason (in our view) is that the violati a a 
be complete by way of complete satisfaction of carnal desire oe ahs 
location that is desired, and that is not found in this case, mae 

Thereafter, in our view, just as expiation is imposed for sexual inter- 
course on a man itis imposed on a woman as well. Al-Shafi' (God bless 
him), said in one of his two opinions that she is not liable for it, because 
expiation is related to actively undertaking sexual intercourse and this is 
the act of the man, while she is the object of the act, In his second opin- 
ion he maintained that she is liable and the man bears it on her behalf on 
the analogy of water used in bathing (where the expenses are borne by the 
male). We rely on the words of the Prophet (God bless him and grant him 
peace), “Whoever breaks the fast is liable for what the violator of the oath 
of zihar is liable.”"* The word “whoever” includes the masculine as well 
as the feminine gender, Further, the cause is the offence of rendering the 
fast invalid and not the actual act of intercourse, and she has participated 
in it with him. A man does not bear the kaffarah for a woman, because 
it is an act of worship or a penalty and its transference to another is not 
valid. 

If a person eats or drinks something that provides nourishment or 
is used as a medicine, then, he is liable for gada’ as well as kaffarah, Al- 
Shafi'l (God bless him) said that there is no kaffarah for such a person 
as it is stipulated for sexual intercourse contrary to analogy,” because sin 


W. The COrrecy 
Mplete Satisfac. 





~ Kafldrah ts 2tonement for the offence that was complete in all respects. 
‘Due ty the obligation of bathing as a result of intercourse without ejaculation. for 
*Itis gharib in this version, however, Itn al-Jawzi has relied upon it in al- Tabaiq ' 
SUPParming our view, Al-Zavla'i, vol. 2, 449-50. “tras 
“He relies sn this on the tradition that is mentioned in the next issue: In Oi of 
dito, the villager came to the Prophet (God bless him and grant him peace! : 


Al-Hidayah 322 


Se a 
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oved due to repentance, therefore, this rule cannot be 
self sta or analogy’ Our argument Is that Aaf@rah has been linked 
jad 101 nu of breaking the fast during Ramadan through a complete 

: a a this stands realised. Further. in the imposition of setting 
e ement, and this makes it known that repentance 


self stands rem 


gave there is aton 
ee yot attain aton 
alone ca a he said: The kaffarah (expiation) is like the kaffarah ot 

er ik continence) on the basis of what we have related, and also 
sir Ae sf the tradition of the villager, who said, “O Messenger of 
an the bast ned and have caused ruin.” He (God bless him aud grant 
tod? a ait “What did you do?” He said, “I had intercourse with 
ha Pee nsiiialty during the day of Ramadan.” He replied, “Set free 
slave.” He said “I do not own anyone except myself.” He replied, “Fast 
pe vously for two months,” He said, “What has happened to me has 
eons due to nothing else but the inet He repli ed, “Feed sixty needy 
arsons.” The man said, “I do not possess any food.” The Messenger of 
God (God bless him and grant him peace) ordered that a faraq of dey 
dates be brought. The word ‘araq is also narrated and that contains fil: 
teen sa’s, He said that it be divided among the needy, The man said, “By 
God, there is no one between the two rocky sides of Medina who has a 
need greater than mine and that of my family.” The Prophet (God bless 
him and grant him peace) said, “You and your family may consume it. 
It is permitted for you"* and for no one after you.’ This tradition is 
proof against al-Shafi'T (God bless him), who grants a choice between 
the requirements of the rule of expiation, The reason is that the tradition 


ement for this offence. 


my wile 





morse and repentance, Analogy dictates that his sin be removed due to repentance, 
therefore, kaffaral: should not have been imposed for the removal of sin, Nevertheless, 
the Prophet (God bless hint and grant him peace) did impose keffarah, Where an-obli 
gilion isimposed against analogy, the case cannot be extended through further andlogy. 
es isnot related ta the actual act of intercourse. Le 
Repentance does not do away with hada in the offences of sarigah and zina. Jn the 
re Wily, repentance does not amount to atonenient in these cases, as is claimed by 
a Shai (God bless him). . 
nur : I Zayla' says that the words, “It is permitted for you and for no one after yous ‘il 
und in any tradition, We would say that without these words, the tradition wi 
a Premission that clashes with other rules, The permission can be understacd from 
0 MY Shown to a person who is overwhelmed by fast and his poverty. 
a Fecorded by the compilers of all the six sound compilations from Abu Hiirayrat 
¢ pleased with him), Al-Zayla't, vol. 2.451. 






implies a sequential order. |; is also a Prout agains, 
in his denial of continuoys fasting, which the text 
A person who has sexual 
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meaning, but he is not liable 
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Ramadan. The basis is that 
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be linke 


nd grant him peace), “7 


with whatever enters (is taken in). and due to th 


of breaking the fast, which ist 
enhances physical well being. There is no kaffarah for such a Person, due 
to the absence of the form.*” If a Person pours drops 
tar OF water enters his ears, the fast is not rendered iy 
absence of both Meaning and 
from Pouring of oil. 


If he applies medicine to a bo 
body cavity, he has broken his fast 
him) when 
broken due 


dy cavity or a wound and it enters a 
» according to Aba Hanifah (God bless 
the thing used is moist. The two jurists said that his fast is not 
to the lack of certainty about its moving in as the opening 
Pens one time and closes another, and it is just like dry medicine, The 
Imam argues that the wetness of the medicine mixes with the wetness of 
the wound and the movement downwards is increased thus reaching a 
body cavity as against the dry medicine as that absorbs the wetness of the 
wound and closes its mouth. 
If a man pours drops (of medicine) into the opening of his penis, 
he has not broken his fast, according to Aba Hanifah (God bless him). 
Aba Yisuf {God bless him) said that he has. The view of Muhammad 
is nat clear on the issue. It is as if Aba Ydsuf (God bless him) eee 
that there is a Passage between this opening and a body cavity for E a 
feason urine emerges from it. Abu Hanifah (God bless him) understa 
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There is no harm in the use of wet siwak in the Mornin 
by the person fasting, due to the words of the Prophet ( one Vening 
and grant him peace), “The best trait of the person fy sting ‘sth less him 
and he did not give any details. Al-Shafi'l (God bless him) Xe sivas 
is disapproved in the evening insofar as it does away with Meet it 
effects, which is the smell of the mouth, and that resembles ie lesseq 
the shahid (martyr). We would say that it is the effect of worshi =o of 
suitable that it be concealed as distinguished from the blood of sen itis 
which is the effect of injustice, There is no difference between tahid, 


ay ha % ‘ Breen moj 
siwak or one that is dipped in water, on the basis of what we have idhabea 


40.1 ILLNESS 

A person who is ill during Ramadan and fears*® that his illness will 
aggravate if he fasts may not fast and offer it as qada’. Al-Shafi' (God 
bless him) said that he is not to give up fasting. He permits this in the 
case of fear of death or loss of limb giving effect to them as he does in the 
case of tayammum, We say that an aggravation in illness or its protraction 
may lead to death, therefore, it is necessary to avoid fasting. 

If the person travelling does not feel harmed by the fast, his fast- 
ing has greater merit, but if he does not fast it is permitted. The basis is 
that a journey is not devoid of hardship, therefore, journey itself has been 
deemed an excuse as distinguished from illness, which is sometimes light- 
ened through fasting, thus, the condition of its leading to harm has been 
stipulated. Al-Shafi'i (God bless him) said that giving up the fast (during 
journey) has greater merit on the basis of the words of the Prophet (God 
bless him and grant him peace), “There is no (additional) piety 1" fast- 
ing during journey.”*” We maintain that Ramadan is the better of the i. 
times (as compared to the time of gada’),** therefore, performance of 
obligation within Ramadan is better. What he (al-Shafi‘t) has related 
be interpreted to apply to the case of (extreme) hardship. 


Se . er): 
“It is recorded by Ibn Majah in his Sunan from ‘A’ishah (God be pleased with 8 
Al-Zayla‘i vol, 2, 458, at it will 

This shows that illness in itself is not the permitting factor, It is the fear! 
saevals that matters, Fear here means conviction, not mere suspicion. him): Ab 
Weis related by al-Bukhari and Muslim from Jabir (God be pleased with 
Zayla’i, vol. 2, 461, 


8B e : 
cause substitute performance cannot be equal to timely pe rformance: 
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on who was ill, or the traveller, die while they were in that 
Iness or journey), no qada’ is due from them.” The basis 
have a chance to find other days to do so. 


ifthe pers - 
at 15, 
bey eee 
he person who was ill recovers and the traveller becomes a res- 
if A Faker die thereafter gada’ was due from them to the extent 
ident, i o and residence.” The reason is that these were the number of 
of ee found. The meaning to be derived from it is the obligation of 
days t ry bequest about feeding the needy, Al-Tahawi (God bless him) 
ee eda disagreement about this between Abii Hanifah and Aba 
mite bless them), on the one side, and Muhammad (God bless 
him), on the other, but this is not correct.” The disagreement is about a 
vow (nadhr). The distinction for the two jurists is that nadhr is the cause, 
therefore, the obligation” is established for one who fails to meet it. In 
ihe present issue the cause is the catching of the required period, thus, 
the obligation is determined by the extent of this period. 


The delayed substitute performance for Ramadan (the qada’) may be 
performed with breaks if he likes or it may be performed through suc- 
cessive fasts, because the text gives an absolute meaning.” It is, however, 
recommended to keep successive fasts for a swift discharge of the obliga- 
tion. If he delays it till the second Ramadan arrives, he is to fast for the 
second Ramadan, as he is now within its time, and he is to offer gada’ for 
the first Ramadan after it, as it will be time for qada’. There is no fidyah 
(redemption) for him.*® The basis is that the obligation of qad@’ permits 


delayed compliance so much so that voluntary fasts are permitted before 
it 


oe a state of illness or journey, 

death me qada’ for the number of days they were healthy or were resident prior to 
SN his vic e they would be liable for these days alone. 

Ne, with Teter the two jurists maintain that a bequest is to be made for all the fasts 

for those da a Muhammad (God bless him) says that the bequest is to be made only 
"To ite. * which they could have observed fasts. 

Performed in eee for the entire object of the nadhr, and not only what could be 
5 € period available, 


ese , 
: * are the words of the Exalted, “A number of other days.” 


te Bhd aa 
5 “ommendation is made by most; they do not make it obligatory. 


cord) 3 . P 
theny w "ding to al-Shafit (God bless him) there is an obligation of fidyah, if he delays 
ithout excuse, 
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If one dies with a liability for the 
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d qut ta the person fasting. Accordingly, some maintain that threat te 
snether does not provide sufficient excuse a4 in the caw of one forced to drink khamr 
Wider threat ite his father or brother; he is not permitted to drink under such threat. 
The resprmse is that a Pregnant woman and one breast feeding a child are commanded 
by the sharFah ta protect the child 

“The wornan can fast later by way of qada’ whereas the old person cannot, therefore, 
it Ww atyas ma al-faria, 

* That is, the old person. 

“Called the Shaykh fani ay he is clow to fana’ (death). 

“Quran 2: as 
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he city prior to the dec; i 0 
fasting, his fast he ba lining of the sun and there fc the speak for 
asting, his fast is valid, The reason is that Journey does not negate the 


On ‘id d 
ay where the host is the Almighty Himself, 


Recall here 
‘ the rule of usiz 
diate or delayed co eee about the command (‘amr) whether it requires imme- 


72 
*“He says that the ahlj 
e = 
ahliyyat al-wujiib was absent, We would say that ahliyyat al-wujal 


f the mi ‘ 
ee Ailvesed ye = it depends on being a human, but it was deficient 
posed upon the minor. lik o him. He is, however, right if he means that duties 
actually duties imposed a i payments for causing loss and those for maintenance are 
is a compact with the Alsace wali. The non-Mulsim had no ahliyyah at all, because it 
after he converted to Isla ignty, as we know in usil and this compact came into being 
respect to criminal law a i: This is for the ‘ibadat alone. The position is different with 
ne contracts, In the case of the minor, when he attained puberty; 


and the non-Muslj 
‘ sli 
Came into full pias When he converted, both types of ahliyyah, that is, wujab and ada’ 


Because he has ahliyyat al- 


Because he has no eit ten, ee eee 


t with the Almighty as yet. 
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pacity for acquisition’? nor the validity of commencing the fast. If 
the month of Ramadan, he is under an obligation to fast, due to 
n of the exempting factor within the time of the niyyah.’® 
Do you not see that if he was a resident at the beginning of the day and 
then travelled it would not be permitted to him to forgo the fast by giv- 
ing preference to the aspect of residence. In this case the requirement is 
enhanced. If he does not fast in both cases, there is no expiation for him 


due to the existence of a permitting doubt.” 

Ifa person suffers a fit of fainting during Ramadan, he is not to offer 
qada’ for the day in which he fainted, due to the existence of a fast in it, 
which is abstaining from eating and drinking along with the associated 
niyyah, because it is apparent that he brought it about.”* He is to offer 
gada’ for fasts that follow it, due to the absence of the niyyah (for such 
fasts). Ifhe suffers a fit of fainting on the first night of Ramadan, he is to 
offer qada’ for the entire period of fainting except the day following this 
night, on the basis of what we have said. Malik (God bless him) said that 
he is not to offer qada’ for what follows, because the fasts of Ramadan are 
kept through a single niyyah, in his view, just like seclusion in a mosque 
(i'tikaf), In our view it is necessary to form the niyyah for every single 
day as these are independent acts of worship, because in between two 
fasts is an intervening period that is not part of this act of worship, as 
distinguished from i‘tikaf. 

A person who suffers a fit of fainting for t 
Ramadan is to offer qada’ for the entire month, be 
illness that enfeebles the body, however, it does not do away with the 
rational faculty,’? therefore, it becomes an excuse for delaying the fast, 
but not for extinguishing the liability. 

A person who suffers a fit of insanity for 
Ramadan is not to offer it as gada’, with Malik (Go 
ing with this as he considers it similar to fainting."® We mainta 


legal ca 
he is in tae © 
the eliminatio 


he entire month of 
cause it is a kind of 


the entire period of 


d bless him) disagree- 
in that the 


“Abiliyyat al-wujitb. 
ne is, prior to the declining of the sun. 
va hich is safar (journey) and this would be shubhah fi al-dalil. 
“gerat is, niyyah and abstaining from eating and drinking. 
eWhich is the basis for ahliyyat al-ada’ or legal capacity for performance, = 
Insofar as the rational faculty is concerned, in both cases he does not consider tt a 
total negation of the mind, which is the basis of liability. In other words, the liability is 
delayed, due to the excuse of insanity, till he recovers. if the rational faculty is assumed 
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extinguishing factor is the r 


esulting hardshi Fainti 
- Faint 
extend over the entire month, therefore, the karan mote = 


whereas insanity does exten 


is dependent upon it, therefore, it j 
month." We maintain that the 


Ramadan, whereas legal capacity depends upon the existence of 

(legal personality). Further, there is a reason for imposing the obligat; 
Which is its becoming required in a manner that does not lead to hardshi 
as distinguished from the person who is insane for the entire month a 
who is subjected to hardship through performance, thus, the underlying 
reason is absent. The complete details of this issue are in books dealing 
with juristic disagreements," Thereafter, there is no difference between 


ee 
ae ee lost, as the Hanafis assume, no liability is created, therefore, there is no 

"\Issues for discussion in class (1).—In our view, 
on hardship is causing a problem in this issues as 
the basis, then, in the Previous issue where fainting extended over a month, despite its 
being rare, the hardship was found and gada’ should not have been imposed, but it was 
imposed. We feel that the basis that applies has been stated by the Author in the previous 
issue. The reason is that in fainting, the rational faculty (‘aq/) is not totally Jost, and the 
Person is to be treated, in some respects, like one asleep, In other words, his ahliyyat al- 
ada’ though slightly affected is still working, therefore, liability is created and he should 
perform qada’, As compared to this, in insanity, ‘agl is gone and so is ahliyyat al-ada’, 
therefore, liability is not created. In this state, he did not understand the meaning of 
the words, “he who sees the month of Ramadan,” because he was insane throughout the 
month of Ramadan. The next issue designed by the jurists creates a problem for this line 
of reasoning and is mentioned in issues for the calss (2). 

"Considering a part to apply to the whole. ‘ 

"Issues for discussion in class (2).—When we reach this line, we realise that the genius 
of the great Imams, who designed these cases, in full display; namely Imam Abi Hanifah 
and his disciples (God bless them all). The case beginning with the words, “If a person 
suffers a fit of fainting, ...” must be assumed to begin a series of related cases that chal- 
lenge the mind of the student and show a total interaction between figh and usul al-fiqh. 
In this case, the jurists are saying that the worshipper has retrospective liability for fasts 
that were lost even if the worshipper had lost his mind during that period. For those 
who wish to see the details of the issues may look at the discussion of ‘aql in the topic 
of sawm in al-Kasani, Bada’i‘ al-Sana’t’, vol. 2, 224-26, The rule of hardship has been 


the reasoning of the Author based 
well as in the next, If hardship was 
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insani is stated that this is in the Zahir 
al and SE ne arial (God bless him) that he did 
7 Shi n the two, because a person attaining majority 
. a an with the case of a minor for whom the khitab 
if east found as distinguished from the case where he 
ake but became insane later."* This is the view 


congenit 
a[-Riwayah 


make a distinct! 
ina state ofinsan! 
(communication) 
attained majority W ate 
“e an Seat fortis the niyyah throughout Ramadan, me r 

ig ie iistihe is under an obligation to offer qada ee t | 
sont. (God bless him) said that the fast of Ramadan is perfor ee 
ene by one who is in sound health and is resident, becau 
withou 


nvoked there too. Never the ess, We would prefer the discuss 10n without reference to. 
1 a] 
1 


Pp wt he reason mentioned above, 

hardshi in performance due ol Ss : 

! the previous issue the insane per son Was not obliged to offer gada as he did not 
n ’ : 


; a i nee). This argument is given here by Zaltar 
have seit TE eT ey maintain that liability oe ee 
e sai perier is not created, because the insane pee eres Te 
ada’. To this the Author replies that obligation 1s of two ee Ane TE: 
the fasts and the obligation of keeping or performing the > Saag wis 
upon ahltyyat al-ada’, while owing the fasts depends me a ve a cance ahi 
planted in the dhimmah (human personality). This eee ar Si chelaee 
in those days, but not the ability to owe fasts, because his dhimm 


» 
t was the “cause 
For this to happen, however, an additional factor was seuie 3 = ee tar Hes 
that creates the obligation or triggers it so to say. When si is See ist not “ee 
Whole period, the cause passed him by or was not activated as 


of seein 

month of Ramadan.” When he recovered in the middle of the aan figee “fast for 
the month was activated along with the command that aoe ; ‘ whole month, On 
the month.” He, therefore, was placed under an obligation for t ses the minor until 
recovery he faced the text: “The Pen has been lifted from three pers leet ing till he wakes 
he attains buligh; the insane person till he recovers; and the SrcaH ee ier the’ seake.of 
up.” The Pen here is to be read as one “requiring perform aE int hrib prayer would 
“he owes nothing,” otherwise the person sleeping though the a cid days and 
not be liable for qada’. Accordingly, this person is to fast for Sateet dhirimah. The 
is to offer those lost by way of qada’ for he owes them due aE ae for all the previous 
logical quesiton is: what about the minor? He should also be - Seat eae 
fasts, because he has ahliyyat al-wujab and he witnessed ee su iia deficient. His 
The response is that the minor does possess ahhyyat aa 3 Sea things meeting 
ahliyyat al-wujitb is perfected upon attaining buliigh, and aah liability of “owing” 
the additional condition of rushd. Thus, he does not evita ak Exalted and Wise, 
the ‘ibadat, but the person with the perfect dhinmah does. God, 

knows best. : immah 

**He is saying this to distinguish the case of the insane person with a perfect dhim 

from that of the minar, as we have discussed above. 
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abstaining from eating and drinking is a duty foy him 
Way it is performed it will be reckoned ON account ofR he 'n Whateye, 
like the gifting of the entire nisab (amount due by ie ising 
Person. We maintain that the duty is to abstain b os en 0A Doe 
Worship is not Possible without niyyah, In the niyyah of thet and 
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the topic of zakat, F 
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im, according tg 
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iked to the rendering 
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faces hardship in perform 
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the postnatal period, 
is distinguished from 
Ng itas gada’. This has pre- 


Prayer, because she 
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Y Person who acquires the liability 
of fasting when he was i ment of the day.” He 
i ing is a substitute for te 

aes ; - 
therefore, It is not obligatory except for one who was initially liable li 
one breaking the fast iy i 


“It amounts to the payment of zakal. 


“And that is reflected through niyyah in this present case. 
Prior ty the declining of the sun or after it. 
Neer 


; st, in his view, and the person 
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TT ri d 
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t as a substi- 
: t of the time and no 
Tere ; of the 
story” due to the s q his is distinguished from the case 
inig obligat evered time.” Thi ho is ill, and the traveller insofar as 
yreas tt? vara the person w 1 as tong as the excuse lasts due to 
ing bligatory for seat: : a similar state just as a reason 
; optin 
bstacle for a 
‘ence of an O . the fast. 5 oy 
the existen adopting the state of ing meal (sahr) thinking that the 
a th wakes up for the Tha ooh ans thinking that the sun 
id: If he 5 h 5, or he ea 
He said: 2 d t when it a ? 7 st of the 
as yet, . for the re 
dawn has not ‘wis ats he is to abstain from ans as hate posite 
has set, when It on the requirement of the Lai grek He is now liable for 
in order to mec . -cusation against him. . : 
day 1n OF ing of an accusatio : ‘ail duty as in the 
avoid the levelling of « ; et with a similar pAa IS 
ee is a claim that is to be m iation for him, The 
a’, because it is a cla ing, There is no expiation ae : 
qada’, / visillor travelling, ; intention. It is in this 
a ia ee is deficient due cy oF 3 ison did not intend 
reason is tha ; leased with him) said, ) is 
‘Umar (God be pleased w ing of dawn (above 
context that “Umar (Go sy for us.”4 The meaning ite ae 
a’ of a day ‘ 4 - : scussIOn O 
asin, the gada’ of a day is Easy of which we explained in the discus 
the second dawn, the meaning 
salat, 


t 
menstrual 


the fast js not Oo 


he words of 
i eal is recommended, due tot oe 
Thereafter, «; foxes ana grant him pésicghs ee oe ie 
mri Nee ¢ blessings in the morning meal.” It eel es 
doateonatle l ed due to the words of the Prophet stneding 
eee es i af . “Th ree of the traits of the area a - trae 
pores hein ing the morning meal, and brus ee faite 
: é Co i sian is when the subject is ee rier tad 
ee at i probability is the same for ieee he rahi. 
SR ce Wiichedsan his fast is ones 
iti i him, thus, i Des € 1 wires 
Teva sheatecunrieg is that it is ae n ee a 
Abu Hanifah (God bless him) that if the person ae eae Rteotiiior 
cannot discover whether the dawn has arisen o 


"AS an initial and not a substitute ee ein. wlhn breske (vialaves) bis fast 
Because of which kaffarah is imposed on velba 

Where fast is prohibited, adopting such a ae atte oo oe 
*SItis recorded by Ibn Abi Shaybah. Al-Zay ai, juding Abi Dawid, from 

“It is recorded by all the sound ees exc es 

alik (God be pleased with him). Al-Zaylai, yo aaa vale be. 

"It is recorded by al-Tabarani in hsi Mu ‘jam. 


ff. 





336 
Al-Hidayah 


a ae 


cloudy, or if his sight is : 
eats he has i is defective and he is not sure, hej 
grant him peace) Kei to the words of the Prophet fee NOt to eat. If he 
create a doubt." lf up what creates doubt for you ~ bless him an 4 
saealSudna tite ee ena he is convinced that he ae does not 
upon predominant con arisen, he is under an Sbligation fi the morning 
to the Zahir ait these inc there is precaution in is 4948 actng 
is that certainty i ; ere is no gada’ for such ; 18. Accordin 
isd a such a pers 2 
sanifeak that a ee ei only with an equal Seats ee Teason 
sani ad arisen, th . : it becom 
reason is that he ba » Shere Is no expiati . 
cae sed his action xpiation for him, T 
deviation) cannot be established on a legal rule and intention (for 7. 


If a person is not sure abo 

sant peceieesd wees ut the setting of the sun, i 

RTO ieee sree the presumption is Rothede - . 

sccaoniionifies pik e ast), he is liable for qada’, acting ‘ “atthe 

BCReion eta minant view is that he ate prior to thes tti ; 

pecshse ithe ibache or gada’ according to the unanimous eR 

aadvae and inicats een Rha Ati the day. If he ts not si 

aaaet . 1 e sun had not set, i s nec 

sete eaeeee Setpiaen) on him in Re *e ate ering 
, € continuity of the day. = 


Where a . 
that this has eariunaut ae a fast out of forgetfulness and believes 
for gada’, but not kaffa : sty if he then eats intentionally, he is liable 
belief is on analogy, th 2 (expiation). The reliance for his (confused) 
tion). If the pale one doubt is established (doing away with expia- 
same ruling is Shea nis reached him and he has understood it the 
from Abu Hanifah ie te ents al-Riwayah. It is, however, Patraied 
The same is narrated fr ess him) that expiation becomes obligatory: 
such a case there i oe the two companions. The reason is that in 

€ is no confusion and there is no doubt. The reasoning 


a 

It is recorded b ; 

1-Tirmidhi 
This isa well ken : idhi as well as al-Nasa’i. Al-Zayla’i. 
avin oats ae Je yla‘i, vol. 2, 471. 
“Istishab. n qa'idah fighiyyah, as pointed out earlier. _ 
'9See the discusst 
ussion Under th : 
ltiderstanding th | e next rule about reading or heari iti 
the epnsisatien hc derive the law, The tradition referred ation es _ 
ae. of the fast for it is God who has fed tl gine yak Tegan 
the worshipper. Al-Zayla’i, vol. 2 
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ce of legal doubt due to anal- 


+e based upon the existen 
jor the A aie Pavsated through knowledge (of the tradition), as in 
ae ofa father having intercourse with his son’s slave girl. : 

If he submits to cupping and believes that this has broken his fast, 
and then eats ‘ntentionally, he is liable to qada@’ as well as kaffarah, 
hecause his belief (in this case) is not based upon a shar’ (legal) evi- 
dence, unless a jurist gives him a ruling about the terminating of the fast, 
as a ruling 1s legal evidence as far as he is concerned," If the tradition 
reaches him and he relies upon it, the same Tule (of 10 kaffarah) applies 
according to Muhammad (God bless him). The reason is that the saying 
of the Messenger of God (God bless him and grant him peace) is not to 
be lowered in comparison to the ruling of the mufti. A disagreement on 
this is narrated from Aba Yasuf (God bless him) who maintains that the 
layman is under an obligation to follow the fugaha’ for he lacks the exper- 
tise to interpret the traditions.” If he is aware of the interpretation of the 
tradition, he is liable for kaffarah due to the lack of doubt. The opinion 
of al-Awza'i (God bless him) does not give rise to shubhah (doubt) as it 


opposes analogy. 


If he intentionally indulges in slander (or backbiting) and then eats, 


he is liable for qada’ as well as kaffarah, whatever the situation. The rea- 
son is that breaking the fast opposes analogy, and the tradition’ has been 


interpreted differently by consensus (ijma‘).'" 

Ifa woman is asleep or one who is insane is subjected to intercourse, 
when she is fasting, she is tiable for qada’, but not kaffarah. Zufar and al- 
Shafi'T (God bless them) maintain that there is no gada’ on the analogy of 
one eating in a state of forgetfulness. The excuse here is stronger than the 
lack of intention. In our view, the state of forgetfulness is very common, 
while this situation is rare. Kaffarah is not imposed due to the absence of 


an offence (on her part). 


or * 7 
we rule is that the ruling of the faqih is the (only) dalil for the muqallid. 
Sind, is to be noted, especailly by those assessing the law for themselves on the 
, without possessing the required expertise. Our suggestion would be that they 


should try to acquire the expertise. 
lies that backbiting leads to the breaking of 


" ‘3 He is referring to the tradition that imp: 
e fast. One such tradition is recorded by Ibn Abi Shaybah. Al-Zayla’i, vol. 2, 482. 


Oy ‘ 
“That is, to mean that he loses the spiritual reward (thawab) of the fast. 
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view it will amo ii 
unt to a vamin, Aba Yusuf (God bless him) maintains 


en Vow is the actual me 
that the actual (first mean 


whereas the sec 
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Include both, Binthes chet ae 
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The two jurists m ~ t 
) aintai Wi no 
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’ : at the two aspects do 
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aning, while oath 1s the figu 


it for another reason, thus, we 
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rative meaning so 
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the f €pendent upon it and intention does not 
Surative meaning is fixed through intention, 


given preference. 
repel each other, 


ob 
ligation, except that nadhr requires it for itself, 


combine the two 


him) recorded by al- 
ting on the two ‘ids. 
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eapod both evidences just as we combine the two aspects 
io mr ve and compensation in the case of a gift contingent upon 
of a ona * 

on. i : 
compensatt “1 will fast this year for God,” he is to eat on the day of “id 


if a a of sacrifice, and the days of tashrig. He is then . A 
al fit them. The reason is that a vow pertaining toa certain year 


ja’ for 
ene these days. Likewise, if he does not identify the year, biit stip- 
; fasting: because consecutive fasting does not lead to 


ulates consecutive doi | 
days, He is, however, to offer gada’ in consecutive 


the exclusion of these 
days in this category as far as possible so that consecutive performance 


isachieved. This invokes the disagreement of Zufar and al-Shafi'l (God 

bless them) due to the proscription of fasting in these days and that is in 

the words of the Prophet (God bless him and grant him peace), “Beware, 

do not fast in these days for they are the days of eating and drinking as 
well as interacting with your spouses." We have already provided the 
interpretation of this and the excuse applicable. If the person does not 
stipulate consecutive fasting, it is not permitted to him to fast on these 
days. The basis is that the objective should be one that can be performed 
completely and here the objective of performance is deficient due to the 
existence of the prohibition. This is distinguished from the case where he 
specifies the objective with the accompanying deficiency. In such a case 
performance conforms to the acquired obligation. He said; He is obliged 
to offer kaffarah (expiation), if he had intended an oath (instead of a 
vow). The reasoning pertaining to this has preceded. 

A person who wakes up in the morning on the day of sacrifice in 
oe of fasting and then breaks the fast is under no obligation. It is, 
White from Abi Yusuf and Muhammad (God bless them) in 
sbemalag that he is obliged to offer qada@’. The basis is that commence- 
he soir e fast) makes it binding as in the case of the vow. It resembles 
tinction Seer of Prayer in timings that are disapproved. The dis- 
ofthe Zahir at Ree to os Hanifah (God bless him), which is the basis 
sbinidseesty : iwaya 1, is that by mere commencement of the fast he is 
Would viel © be one fasting so that a person taking an oath of not fasting 
setivuae * the oath through such a state and would be violating a pro- 

y commencement, therefore, it is necessary to annul it and not 


OT or 
fiens, f precio has been recorded from several Companions (God be pleased with 
I versions are recorded by al-Tabarani, al-Dar’ i, i 
and Abs Yate Mavi ea ee y al-Tabarani, al-Dar'qutni, Ibn Abi Shaybah 


rs 
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in prayer, for example, till he c n nor by mere 
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that ts: Pletes a rak‘ah. It 

rt Seal res es not praying is not violated by mete = due to this reason 
ada’ on a ne ach performed is necessary and he aio, Cement, The 

gaa. According to Abii Hanifah (God bless him) era, F through 

2 : 0 Imposed 


€ proscription by the 
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Chapter 41 


ikaf (Seclusion in a Mosque) 


He said: I'tikaf is recommended. The correct view is that it 1s a sunnah 
nuakkadah,' because the Prophet (God bless him and grant him peace) 
performed it persistently in the last ten days of Ramadan.’ Persistent per- 
formance is an evidence of sunnah? 

I'tikaf is remaining inside the mosque with a fast along with the 
niyyah of itikaf. The essential element (rukn) is remaining in the 
mosque, thus, if comes into existence because of it, while fasting is a 
condition for it. Al-Shafi'l (God bless him) disagrees about this. Niyyah, 
however, is a condition for all acts of worship. He says that a fast is an act 
of worship and is a primary act in itself. It cannot, therefore, be a condi- 
tion for another act. We rely upon the words of the Prophet (God bless 
him and grant him peace), “There is no i‘tikaf without a fast.”* Analogy 
in the face of a transmitted text is not acceptable. Thereafter, fasting is a 
condition for the validity of the obligatory form’ on the basis of a unani- 
mous narration. In a narration of al-Hasan from Abi Hanifah (God bless 
him), it is also a condition of validity for its voluntary type, on the basis 


ck is ae mu'akkadah in the last ten days of Ramadan covering the entire ten 
Xi a €r, it is a communal obligation for the residents of each town. 
ecorded in all the six sound compilations from ‘A’sishah (God be pleased with 


et). Al-Zayla'i, vol, 2, 486, 


4 ‘ 
ing a vidi several times, the term sunnah used in books of figh is in the mean- 
AN jg bers ee In this case, he mentions it explicitly. 
The oblipat y al-Dar qutni and al-Bayhaqi in their Sunan. Al-Zayla’i, vol. 2, 486. 
kaif fo Ga int form arises when a person makes a vow saying, “! will undertake 
restores th ', a day,” or for a month or he may make it conditional by saying, If 
€ health of so.and so.” In case of the nafl (voluntary) i‘tikaf, the worship- 


ences j ra 5 
Sand it is not in response to a vow. 
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ty is limited to the extent of the need." As for jumu‘ah, it 
the most important of his needs and its occurrence is expected. 
is one (God bless him) said that coming out for jumu‘ah invalidates 
te inikaf, because it is possible for the person to undertake it in the jai‘ 
the tral mosque of the city). We maintain that i‘tikaf is permitted in each 
Le and when it is legal necessity that permits exit from the mosque. 
He is to come out when the sun has declined, because the communica- 
tion requiring jumu‘ah becomes directed at him after it. If his location 
is far removed from it, he i's to come out at a time that will enable him 
to catch the prayer and four rak‘ahs prior to it.’* In another narration, 
itis six rak‘ahs, four for the sunnah and two for greeting the mosque. 
Afier the prayer, he should have time for four or six in accordance with 
the disagreement about the surna 


h of jumu‘ah. The sunnah prayers are 
subservient to it and are, therefore, associ 


ated with it. If he stays on in 
the jami' mosque for a period in excess of this, his i‘tikaf is not rendered 
invalid, because it is a place of itikaf, except that it is not recommended 
as he is bound to perform it in one mosque. He should, therefore, not 
complete it in two mosques without necessity. 

If he moves out of the mosque (even) for a moment, without an 
excuse, his i‘tikaf becomes invalid, according to Abu Hanifah (God bless 
him) due to the existence of a negating factor. This is based on qiyas. The 
mE jurists maintain that it is not invalidated, unless it is for more than 

as day. This is based upon istihsan, because there is a necessity for 
minor exits, 
aoe ae eating, drinking and sleep, they take place at the loca- 
fhoptiet feed eS The basis is that there was no place of abode for the 
thes: Gt Fe an ee him and grant him peace) except the mosque. * Pur- 
fitoin possible to meet these needs in the mosque, and there 1s 10 

wo of coming out for them. 
hen am eaee he undertakes sale and purchase inside the 

e may be aot aah the goods into the mosque. The reason is that 
meet his i i of this especially when he cannot find one who can 
of goods cake e jurists have, however, disapproved the presentation 

e the mosque, because the mosque Is protected against 


axis of neCESS! 


"Thi : ay - 
ay 8.8 qa'idah fighiyyah, and its meaning is clear here. 


€ as! ey ~ 4 ‘ 
Al-2a eee is that he will proceed to the jami’ mosque for offering jumu“ah. 
Al-Zaylay s = ys that this is known through various traditions and supporting texts. 
: » 2, 491, 
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he nights that correspond to them. 


for so many days.” The intention 
re in consecutive order even 
basis is that i‘tikaf is built 
eptable to it, as distin- 
for the nights are not 
separation even if 
e forms an inten- 
directed towards 


-_ elusive fashion and includes t 
yn incl” 4 “| have not seen you 
ll. The nights a 


Thus: te ae 
e the nights as we 
: rder is not stipulated. The 


because all timings are acc 
at is built upon separation 


eceptable for the fast. Thus, fasts are obligatory with 
the person expressly stipulates a consecutive order. If hi 
tjon for the days alone, the intention is valid, for it is 


the actual object. 

if the person makes the i‘tikaf of two days obligatory for himself it 
hecomes binding along with the nights, but according to Aba Yasuf (God 
bless him), the first night 1s not included.” The reason is that the dual 
form is not the plural, while the middle night is necessary for establish- 
ing a link between the two days. The reasoning of the preferred (zahir) 
opinion is that in the dual form, the plural is implied and is associated 
with it for acts of worship. God knows best. 
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Chapter 42 


The Obligation of Hajj 


Hajj is obligatory (wayrb) for free, major, and sane persons in sound 
health if they possess provisions and the means of travel’ in excess of res- 
idence and necessities, along with the maintenance (expenses) of their 
families till the time of their return,* and (this) if the highways are 
secure. He (al-Quduri) has described it through obligation (wujib), but 
it means certain definitive obligation (fard), whose definitive character 
has been established by the Book (the Qur’an), and these are the words 
of the Exalted, “To God belongs the claim, against people, of the hajj of 
the House.”* 

It is obligatory in one lifetime, and only a single time. The basis is 
that the Prophet (God bless him and grant him peace) was asked whether 
hayj was obligatory each year or only once, and he replied, “No. It is but 
a single time, and what is in excess of that is supererogatory.’* The basis 
turther is that its obligating cause is the Bayt (the House)* and that does 
not increase in number, therefore, the the obligation does not recur. 

Thereafter, it is obligatory with prompt compliance according to Abu 
Yusuf (God bless him).* The narration from Aba Hanifah (God bless 


‘By way of owning the riding animal or through sarah. 

“That is, average expenses that are just sufficient for their maintenance. The expenses 
and requirements mentioned later by the Author would make the expenses excessive. 

‘Qur'an 3:97 . 

“It is recorded by Aba Dawid and Ibn Majah in their Sunan. Al-Zayla’t, vol. 3, 1. 
Al-Hakim has said that it is a tradition with sound isnad. Al-'Ayni, vol. 4, 140. 

‘Because hajj is attributed to it when it is said “hajj of the Bayt.” . i 

_ This rule is the opposite of what was stated for a wajib miuwassa , that is, an obli- 
Sation for which the time provided is more than that required by it. In fact, the wajih 
“an be performed a number of times in the time provided. Take the case of the zuhr 
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available for prayer. The reasoning for the first View is that the objj Ime 
is associated with a specific time and death during a Year is not WBation 
therefore, it is limited by way of precaution, Accordingly ; Unusual, 
formance has greater merit, This 


: ee astenj 
| is to be distinguished from the eo 
of prayer, because death within such a (short) ‘ngs 


Period is rare. 

Freedom and majority have been stipulat 
Prophet (God bless him an 
formed the hajj ten times a 
perform the hajj of Islam; a 
then attains majority is under an obligation to per 


Further, hajj is a worship and liability for all (for 
removed from minors. 


ed due to the 
d grant him peace), “A slave 
nd is then set free is 


minor who perform 


Words of the 
who has per- 
under an obligation to 
S the hajj ten times and 
form the hajj of Islam?8 
ms of) worship has been 


Sanity (‘aql) is a condi 


tion for legal validity of (the imposition of) all 
obligations.? The same a 


pplies to the soundness of limbs (and organs), 


igation of hajj Tequires prompt compliance, and Abi Hanifah 
to have upheld the same, Imam Muhammad (God bless him) 
is applying the rule in the same manner as it was applied in the case of prayer. Al- 
Marghinani appears to be saying that the rule has been altered here on the basis se 
likelihood of death. Thus, if hajj is delayed till the expected end of life, it is possible t : 
the obligation would be lost, because death may occur before that time. In the S 
Prayer, he says, the rule is applied as adopted, because death is not likely in the a . 
Provided for the zuhr prayer. It can happen, of course, but the law is not ce Le 
exceptions, rather it is based on things that usually happen. In other words, t ee feat 
tion of a qa‘idah usliyyah has been altered on the basis of an external factor 
of losing the obligation due to death. nd, 
7Al-Shafit vend bless him) has reversed the rule too, because an ee 
in his view, Tequires immediate compliance, but he prefers delayed compli 
case, as und tradition 
5It is recorded by al-Hakim in his al-Mustadrak. It said that it is a Tezayla vol. 3 
on the conditions of the two Shaykhs. It is also related by al-Bayhaqi. Al- 
6; al-‘Ayni, vol. 4,142, ‘ istinguishe 
*Obligation in the sense of voluntarily accepting a duty. It is to be oo aon 


troying 
nates, ‘ erson des 
from liability that can arise in some cases, as in the case of an insane P 

someone’s Property, 
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sts Sata confined to a chair, for instance), accord- 
the el bless him), hajj is obligatory, as he ee 
ag to Abi Hanifah His case is similar to that of a person who aay 
it through sane a riding animal. According to Muhamma 

through a seat Of @ he is not able to perform it on his 
doso trop” not obligatory for he ! : 
bless him); - = d from the blind person, who can do it on his own i 
eT Ee who has strayed away from the rites of hajj. 
e ete : es possess provisions and the means of travel. This is 
: i o a one side (seat) of the riding animal or a loading animal. 
t Nase of expenses during travel, while going and coming back, is 
rh het (God bless him and grant him peace), when 
also necessary. The Prop sue nt 
he was asked about travel (to the House), said, “Provisions and the means 
“Ifa person can hire the taking of turns with another on a 
of travel. Pp t . 
riding animal, he is under no obligation (to perform hajj). The reason is 


that if the two take turns the complete means of travel (seat) is not found 
for the entire journey. 
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Travel expenses are not a condition of the obligation f - 
of Makkah and those living around it, because there orks 
hardship in performance for them, and it resemble ‘ 
for proceeding towards the Friday congregation (jur 
It is necessary that the highways be safe as the 
is not established without such safety, Thereafter, it is said th 
condition of the obligation so that a bequest (for the oii 
is also not obligatory (at such a time). This is Narrated from Aby 
(God bless him). It is said that it is a condition of ada’ (pe A 
not obligation, because the Prophet (God bless him 
elaborated the ability to perform hajj to be (mere 
means of travel and nothing besides these." 


He said: It is deemed proper for the woman that she have with her 
a mahrar (relative of the prohibited category) or her husband for per- 
forming hajj. It is not permitted for her to perform hajj in the <oiaiee 
of anyone else besides these two when the distance between her mh 
Makkah is a journey of three days." Al-Shafi'l (God bless him) said that 
it ts permitted for her to perform hajj when she departs with compan- 
ions and there are with her trustworthy women for the attainment of 
safely through companionship. We rely upon the words of the Prophet 
(God bless him and grant him peace), “A woman is not to perform haj 
except when there is a mahram with her.’ The reason is that without 
an accompanying mahram there is apprehension that she will be exposed 
to trials and such exposure increases by the merger (company) of other 
women with her. It is for this reason that seclusion witha strange woman 
is prohibited even when there is another woman with her. This situation 
is distinguished from the case when there is between her and Makkah a 
journey of less than three days, because it is permissible for her to depart 

without the mahram on a journey that is less than safar (three days). 
If she does find a mahram, the husband does not have a right to pre: 
vent her (from proceeding for hajj), Al-Shafi'i (God bless him) said that 


| Fesideny 
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i no Additiongy 
$ the effort requir 

mrah), = 
ability to Pertorny hajj 
lt hat safety jg 4 
rlormance of hajj) 
danifah 
rlormanee) and 
and grant him Peace) 


ly) provisions and the 


“He is pointing to the tradition that has preceded. Al-Zayla’i, vol. 3,10 

"This view, and that of Imam al-Shafi'i (God bless him) below, when applied y 
situations other than hajj shows that there is very little restriction on the freedom . 
movement of women, Nevertheless, the rules for being alone with a strange word 
apply. 


It is related from two Companions (God be pleased with them), It is recorded by 
al-Bazzar and al-Dar’qutni. Al-Zayla‘i, vol. 3, 10-11, 
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. apht as her absence causes a loss of his (conjugal) rights. 
has this 8 «< that the right of the husband is not predominant in 
Qur Tease e A A and hajj is among them.” Thus, when the hajj being 
ihe case of He ererogatory, he does have the right to prevent her. When 
serformed ie iq (who does not follow the directions of the shari‘ah), 
ihe malirart 8 ve thal hajj does not become obligatory for her, because 
ile he rotectitin (from exposure) is not attained through such 
the objective OF 
a hit the right to depart with every type of mahram, unless he is 
‘an, for he may assume the permissibility of marriage with her." 
Ei and the insane person are nol considered for this category as 
The Sich is pot attained through them. A minor girl who has attained 
oe f sensing desire is included tn the meaning of a major so that no 
oe ak ‘nan a mahiram is to travel with her. The maintenance expenses 
ke mahram are borne by the woman (performing hajj) as it is through 
him that she reaches the rites of hayj. The jurists disagreed about whether 
the presence of the muhrai is a condition for the performance of the hajj 
(after reaching Makkah ).” 

Ifthe minor attains majority, or the slave is emancipated, after wear- 
ing the ihram, and they complete the hajj, it will not be valid as the 
haj of Islam (the obligation). ‘The reason is that their iliram (intention) 
was formed for the performance of a supercrogatory hajj and cannot be 
converted to one for the performance of the definitive obligation. If the 
minor renews the ihrani prior to the station (al-‘Arafah) and forms the 
intention of the hajj of Islam, it is valid. If the (emancipated) slave does 
the same, it is not valid. The reason is that the ihram of the minor was not 
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“In this case, the private interest of the wite based on the interests of the hereafter ts 
iin the private interest uf the husband based on the interests of this world. 
a dinin aa ee right of the shar’ has been preferred over the right of the Se 
way meliced Toe the previous case of expenses where the right of the individu 
Lise where fs bs z argument distinguishing the two cases may be that in the previous 
iteaten her a Penses are provided an injury will be caused to her, an injury that way 

NOWS best, Y Survival. Such an injury as not being catised to the husband here, Go 
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nirat Poe the womanto injury for his own advantage. i 

Part with ie ee Mharriaye within the prohibited degrees. If this means that she = 
Persons are not te who is a Christian or a Jew, then, this creates @ problem as these 
= Betha ie owed to enter the Haram, ; 
Ps this pertains to entry into the Haram for a mahiram who is not a Muslim: 
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binding upon him due to the lack of legal capaci +7. 

the ihram of the slave, it became binding, and i is oe : eae for 
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exit from it after having commenced a hajj other th 
God knows best. an the Obligatory hay 


42.1 THE Mawdoir 


The mawagit (limits)" that a person is not permitted 
in a state of ihram are five. For the People of Madin Me ae €Xcept 
Hulayfah;* for the residents of Iraq, it is Dhat ‘Irg;3 iia is Dha L 
of Syria, it is al-Jahfah;™ for the residents of Nejd, it is Oars. ent 
people of Yemen, it is Yalamlam. This is how the Messenger bes for the 
bless him and grant him peace) determined the limits (mawg zt = (God 
people. The benefit of fixing the limits is the prevention stern these 
ihram till beyond them. The reason is that crossing them otherwise te ms 
permitted by agreement. € 1s not 


Thereafter, a person coming from a distance (afaqi), if he reache. 
the rmigqat with the intention of entering Makkah, is under an dblipation 
to wear the ihram whether or not he has formed the intention of per- 
forming hajj and ‘ymrah, in our view, This is based on the words of the 
Prophet (God bless him and grant him peace), “No one is to cross the 
migat without the ihram.”** The reason is that the obligation of ihram is 
due to reverence for this noble area, therefore, persons performing the 
hajj or the ‘umrah or other ritual are the same for this purpose,” 


to cross 


“The word migat in its primary meaning applies to time, but has been borrowed to 
apply toa location. In other words, it is the location for wearing the ihrarn, 

*The Prophet (God bless him and grant him peace) stopped ata location where there 
was a tree. 

“The location for all pilgrims coming from the east. 

“For the people of Egypt, Maghrib and Syria. 

It is recorded by al-Bukhari and Muslim through different channels. Al-Zayla’i, vol. 
3, 12, 

**It is recorded by Ibn Abi Shaybah. Al-Zayla’t, vol. 3,15. sate, 

“The text of al-Hidayah is somewhat different in different books here. In al-‘Ayni’s 
al-Binayah, in place of “persons performing the hajj or the ‘umrah” the text reads “the 
trader or the resident.” Accordingly, he interprets the words “whether or not he has 
formed the intention of performing the hajjand the ‘umrah” to mean “even if the ner 
is coming in for trade.” Al-‘Ayni quotes al-Shafi't (God bless him), who says that te 
person need not wear the ihram if he does not intend the rites. 
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and i is, thus: like ‘ng it without the shram is permitted on account 
ie oh and then reentering from the situation where he intends to 


ae uished A : 

M as disting etimes so there is no hardship. 
happens som 

of theif the rites» and this 


perform the ihram prior to these mawaqit it is permitted, due 

if he wears Exalted, “And complete the hajj and the ‘umrah for 
o the s of a3 is the wearing of the ihram from the huts of the res- 

4” Com ch This is what was stated by ‘Ali and Ibn Mas ad 
idents (07 oe mith them).?? There is greater merit in wearing the ihram 
(God be pleasé agit, because the interpretation of “complete it” implies 
rior to the an Si effort involved, and there is greater reverence, It is 
this, there 1 on Hanifah (God bless him) that there is greater merit in 


a a confident that he will not indulge in the prohibited (in 
itif the 


er period), en .* ; 
the 3 person who is inside the miqat, the limit for him is the Hil, 


nich means the Hil that is in between the miqat and the Haram, because 
sl permitted for him to wear the ihram from the huts of the residents, 
and what is beyond the miqat up to the Haram is a single location. 


For a person who is at Makkah, the limit for him for hajj is the 
Haram itself and in the case of ‘umrah it is the Hil. The reason is that 
the Prophet (God bless him and grant him peace) ordered the Compan- 
ions (God be pleased with them) to wear the ihram for hajj from within 
Makkah** and ordered the brother of ‘A’ishah (God be pleased with both) 
that he should make her commence the ihram from Tan‘im,” which is 
within the Hil, The reason is that the performance of hajj is at ‘Arafah, 
which is within the Hil, Thus, the ihram is from the Haram so that one 
form of journey towards it is realised, As compared to this, the perfor- 
mance of the ‘umrah is at the Haram, therefore, the ihram for it begins at 


4 needs) 


“Qur'an 21196 


a9 a 
digg eect of ‘Ali (God be pleased with him) is recorded by al-Hakim, The tra- 
1 i re N Mas‘ad (God be pleased with him) is gharib. Al-Zayla‘, vol. 3, 16. 
corded by Muslim. It is also mentioned by al-Bukhari. Al-Zayla‘, vol. 3, 16. 


“Whi 
Akezaytan corded by al-Bukhari and Muslim from ‘A’ishah (God be pleased with her). 
Ayla, vol. 3,16. 
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chapter 43 


The jhr am 


erson desires to wear the ihram, he is to bathe or perform 
When @ ; tion, but bathing is better, on account of the report that the 
gn’ 60d bless him and grant him peace) used to bathe for his 
oe op is, however, for cleanliness so that the menstruating woman 
are srdertd to bathe, even though it is not a fard for her. Thus, minor 
ae stands in place of bathing as in the case of the Friday congrega- 
te (jumu'ah),* but bathing is preferred as the meaning of cleanliness is 
perfect in it and also because the Prophet (God bless him and grant him 
peace) chose it. 

He said: He is to wear two new cloths or those that are washed as 
aloin cloth and as a covering, The basis is that the Prophet (God bless 
him and grant him peace) put on the loin cloth and the top covering at 
the time of his thram.’ The reason is that this person is forbidden from 
wearing stitched clothes. It is necessary to cover the private parts and to 
repel heat and cold. This is attained through what we have identified. New 
cloths are preferred however, as they come closest to purification. 

He said: He is to apply perfume if he has it. It is reported from 
Muhammad (God bless him) that he disapproved the use of a thing as 
perfume when its substance continued to remain on the body even after 


ne 
That is, When he intends the performance of hajj. 

Wis recorded by by al-Tirmidhi, al-Dar’qutni and al-Tabarani. Al-Zayla’i, vol. 3, 17: 
The Author is indicating here that bathing is not obligatory. The Zahiris maintain that 
it's obligatory, 

‘And the ‘id, 


ns 
Itis recorded by al-Bukhari in his Sahih. Al-Zayla’, vol. 3, 18. 
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wearing the ihram.’ This is also the view of Malik a 
bless them). The reason is that this person is like on 
perfume after wearing the ihram. The well known int 
tradition of ‘A’ishah (God be pleased with her) who said, “[ a. 

fume on the Messenger of God (God bless him and Bier, pet Per- 
for his ihram prior to his wearing the ihram.’* What is pidhign Peace) 
respect to perfume is the use of perfume after thram. What : ne With 
the body is subservient to the main issues as it js associated ai ains 9 
This is distinguished from clothes as these are separated from he Use, 

He said: He is to pray two rak‘ahs, due to the report from [ah Ody, 

be pleased with him) that the Prophet (God bless him an d ee (Goq 

t a ¢ , t him 
peace) prayed two rak’ahs at Dha ’l-Hulayfah on Wearing his ihram,7 4 
said: He is to say: O Lord, I wish to perform the hajj, so make it Sd : € 
me and accept it from me. The reason is that it is performed in Se 
seasons and from various locations, therefore, it is usually not devoid of 
hardship. Accordingly, he requests ease, This type of supplication is not 
made for prayer as its duration is short and its performance is usually 
easy. 

He said: Thereafter he pronounces the talbiyah, at the end of his 
prayer, on the basis of the report that the Prophet (God bless him and 
grant him peace) pronounced the talbiyah at the end of his prayer If he 
pronounces the falbtyah after his riding animal stands up it is permitted, 
but the first is better on the basis of what we have related. 

If he is performing the hajj alone, he is to form the intention for the 
talbiyah of hajj, because it is an act of worship and acts depend upon 
intentions. The talbiyah means saying: labbayka Allahumma labbayk, 
labbayka la sharika lak, labbayk inna ’l-hamda wan-ni‘mata laka wal- 
mulk, la sharika lak. In his statement “inna ‘I-harmda,” the word is inna, 
and not anna, to indicate the commencement of a new sentence. It is not 


nd al-Sha ts 
© who a (Goq 


€rpretation isin 


a 

*AL-‘Ayni maintains that there is liability of darn for its use according to Muhammad 
(God bless him). The vast majority of the jurists have approved it, x 

x is recorded by al-Bukhari and Muslim in their sound compilations. Al-Zayla's 

Vol. 3, 18: 

7From Jabir (God be pleased with him) it is gharib, however, it has been recorded 
by Muslim from fbn ‘Umar (God be pleased with both), as well as by Aba Dawad from 
Ibn ‘Abbas (God be pleased with both). Al-Zayla’T, vol. 3, 20-21. 

x is recorded by al-Tirmidhi and al-Nasa'i. Al-Zayla't, vol. 3, 21. 

Mis recorded by al-Bukhari and Muslim. Al-Zayla’i, vol, 3, 21. 
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e e previous as anna will qualify the previous state- 


antinvation of ie the response to the call made by Ibrahim, Khalil 
the ¢ ie (the talbty4 in the narration.’ It is not proper to drop any 
ments known because these have been transmitted by agree- 


{ah, as 18 e words; dditi 
A out of thes 1 therefore, it is not to be shortened. If an a ition 
We eal the BT “permitted with al-Shafi't (God bless him) disagree- 
iti 


a Je to them: arration of al-Rabi’ (God bless him) from him. 
; "cet ing to the like the adhan and tashahhud insofar as these are 
: siders tt £0 ie determined syntax. We maintain that prominent 
Mas'id, Ibn ‘Umar" and Abu Hurayrah (God be 
Compan hem all) made additions to the ansmitted syntax. Further, 
leased with . slorifcation and the expression of submission. Accord- 


OSE 1 
aa ddition is not to be prevented, 
ing)» 


id: When he pronounces the talbiyah, he has acquired (com- 
a ihram, that is, when he forms the niyyah, because an act of 
peed) . a performed without a niyyah, except that he (al-Qudiri) 
ug tien it as he indicated it earlier in his statement: O Lord, I 
oe ma perform the hajj. He does not (legally) enter the state of ira 
with the niyyal alone, unless he pronounces the talbiyah, with al-Shafi'i 
(God bless him) disagreeing. The reason (in our view) is that miyyah is 
like a compact for performance,” therefore, it is necessary to follow it 
up with dhikr as in the tahrimah of prayer. Thus, he enters the thram 
through dhikr that is intended for glorification other than the talbiyah 
whether this is in Farsi or Arabic. This is the well known view of our ear- 
lier jurists (God bless them)."' The distinction between this and prayer is 
based on their principle that the category of hajj is wider than the cat- 
gory of prayer so that one dhikr may be substituted for another, like 
the garlanding of the sacrificial animal (instead of driving it). Likewise, a 
dhikr other than the talbiyah or a language other than Arabic. 


c 
pronoun ons like Ibn 


“There are athar on thi + . phe 
With them all) al vane oe a Companions as well as the Tabi‘tin (God be pleased 


"Itis related from ‘A’; 
ae ishah and Ib ‘iG : : ‘ 
Variation, Al-Zayla"s vol 5 nn Ibn Mas‘Gd (God be pleased with them) with a slight 


ej 
ime elated by all the six sound compilations. Al-Zayla‘i, vol. 3, 24. 


atis, 
at is he Performance of a form of worship that consists of various arkart. 
mpletes the ihram through any kind of speech that conveys glorifica- 
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He said: He is to abstain from what God has 


wickedness or wrangling. The basis for this are the word enity 
“Let there be no obscenity, nor wickedness, nor wran * of the Exalteq. 
This is a prohibition that has been expressed in ae an I the hajj>s 
Rafath is obscenity and intercourse or obscene language She. denial 1s 
ing of intercourse in the presence of women, Fusiig is the co : Mention. 
sin and its prohibition in the state of ihram is more severe feo of 
ing into argumentation with one’s companion. It is said sea; He enter 
arguing with the polytheists about the advancing and dela 1S Means 
the early days of Islam). 


ving of hajj (in 


He is not to hunt (kill prey), due to the words of the Exalted 
kill game when you are in a state of thram.”” He is not to pottit 
prey nor indicate where it is, due to the tradition of Aba Qatadah (God 
be pleased with him), who said that he hunted a wild donkey, wiiich} 
permissible, and his companions were in a state of ihram. The Prophet 
(God bless him and grant him peace) said to his Companions, “Dig 
you point towards it, did you indicate its location; did you help?” They 
said”’No.” He said, “In that case, eat.® The reason is that such actions 
remove the sanctuary available to the hunted animal, for it has sought 
sanctuary in the wild away from human eyes. 


“DH Onot 
towards 


He said: He is not to wear a shirt or trousers or a turban, nor is he to 
wear boots, unless he cannot find sandals, in which case he is to cut them 
up to the bottom starting from the ka‘bs. This is based on the report that 
the Prophet (God bless him and grant him peace) “forbade the person in 
a state of ihram from wearing these things.” At the end of this tradition 
he said, “Nor is he to wear boots, unless he cannot find sandals, in which 
case he is to cut them downwards from the ka‘bs.” The word ka’b here 
pertains to the (rising) joint in the middle of the foot next to the loca- 
tion of the shoelace knot and not the ankle,”° according to what has been 
reported by Hisham from Muhammad (God bless him). 


SQur an 2:197 : 

‘SWhich is a form that is considered most explicit with respect to relinquishment. 
The meaning conveyed is: “Do not indulge in obscenity.” 

“Qur'an 5:95 Ale 

“It is recorded by all the Imams of the six sound compilations in their books. 
Zayla’, vol. 3, 26. 

‘It is recorded by all the six sound compilations. Al-Zayla‘t, vol. 3, 26. : 

**That is, the meaning of the word ka‘b here from that used in the verse of ablution. 


> 
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B 4. Heis not to cover his face nor his head. Al-Shafi'l (God bless 

pean itis permitted to aman to cover his face on the basis of the 
si) said prophet (God bless him and grant him peace), “The ihram 
words ° the his head and the ihram of a woman in her face.”” We rely 
ofan i eof the Prophet (God bless him and grant him peace), “Do 
eee i on his face nor his head for he will be raised up on the Day 
; ike this.”* He said this about a person who had died in 
‘ram. Further, a woman does not cover her face even though 
al in uncovering it, thus, for a man it is more important that 
+ The benefit of what has been related by (al-Shafi‘t) is to be 


sreapout not covering the head. 
aw 


He said: He is not to apply perfume, due to the words of the Prophet 

bless him and grant him peace), The person performing hajj is one 
es disheveled and ill-smelling.”* He is not to apply oil, due to what 
a aise nor shave his head nor the hair on his body, due to the 
- at the Exalted, “Do not shave your heads,” nor is he to trim his 
et as tbat amounts to shaving and eliminates the meaning of being 
unkempt and untidy. 

He said: He is not to wear cloths dyed with waras (yellow dye) or 
saffron or safflower, due to the words of the Prophet (God bless him and 
grant him peace), “The muhrim is not to wear cloth that has been treated 
with saffron or waras,’?> unless it has been washed but the colour cannot 
be removed. The reason is that the prohibited element is the smell and 
not the colour. Al-Shafi‘l (God bless him) said that there is no harm in 


using safflower as it is a colour with no smell.** We maintain that it does 
give off a nice smell.?” 


He said: There is no harm if he washes and enters a bath, because 
Umar (God be pleased with him) bathed in a state of ihram.* 


TS 
‘4 Is recorded by al-Bayhaqi and al-Dar’qutni in their Sunan, Al-Zayla’, vol. 3, 3/27. 
'stecorded by Muslim, al-Nasa’i and Ibn Majah. Al-Zayla‘l, vol. 3, 28. 


yy: 
Bes recorded by al-Tirmidhi and Ibn Majah. Al-Zayla‘i, vol. 3, 28. 
nt an 2196 

These words are found in the tradition related from Ibn ‘Umar (God be pleased 


with 
en that has preceded. See Al-Zayla‘i, vol. 3, 26. 
Thi S according to the custom of perfumers; it is not sold as a perfume. 
ae, Ss merely 


a matter of better analysis of the smell. 


, corded by Imam Malik (God bless him) in his Muwatta’. Al-Zayla’i, vol. 3, 


al 
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There is no harm if he seeks the shade in ay ae 


Malik (God bless him) said that seeking the shade und Under g Canopy 
resembles it is disapproved, because it amounts to iia: @ tent or why 
ete é 7 : Ing the % 
maintain that for ‘“Uthman (God be Pleased with tay a hea 
up in his state of thram,?9 and as it did not touch his head = 
a room. TWas more like 
If he moves under the drape of the Ka‘bah so that it q 
his head or face, then there is no harm in this, because it 
seeking shade. 
There is no harm if he ties a money- 
dle). Malik (God bless him) said that it is disapproved if he carries ; 
it the maintenance allowance of another as the necessity for diene zi 
established. We maintain that the belt does not fall in the cate - o 
something stitched, therefore, the two situations?° are similar, meee 
_ He 1s not to wash his head or his beard with marshmallow, because 
itis a kind of perfume and it kills lice in the head. 
He said: He is to pronounce the talbiyah a number of times after 
t or descends into a valley or 
when he meets a group of riders as well at the time of sahr. The basis 
is that the Companions of the Messenger of God (God be pleased with 
them) used to pronounce the talbiyah in these situations.> Talbiyah in 
the state of ihram is like Pronouncing the takbir during prayer, thus, it is 
to be pronounced at the time of change of one set of circumstances into 
another.” He is to raise his voice while pronouncing the talbiyah, due 
to the words of the Prophet (God bless him and grant him peace), “The 
best hajj is that with ‘aij and thajj” ‘Ajj is the raising of one’s voice for 
the talbiyah, and thajj is the copious flowing of (sacrificial) blood. 
He said: When he enters Makkah, he is to begin with al-Masjid al- 
Haram, on the basis of the report that the Prophet (God bless him and 
grant him peace) whenever he entered Makkah used to begin with the 


es not touch 
AMounts to 


belt around his Waist (mig 


: 9This is gharib, however, Ibn Abi Shaybah has recorded a report that conveys a sim- 
ilar meaning. Al-Zayla‘, vol. 3, 32, 

i i nes 

°That is, carrying his own or someone else’s money. 


: : f 
“It is ghar ib, however, Ibn Abi Shaybah has recorded a report that conveys part 0 
the meaning. Al-Zayla‘j, vol, 3, 33. 


*As in the Case of takbir for 
5 prayer. j ; 
Bitis related from several Companions (God be pleased with them) and different bee 
810s are recorded by al-Tirmidhi, Ibn Majah, Ibn Abi Shaybah and others. oe 





eal 
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e ‘< that the purpose is to visit the House and that is 
Ss 


oo! The reason 1 against him whether he enters it at night or the 
oss it does not to entering the city, which is not associated with 
ide s 


: neon, un 
‘e pecause It a 

ays < : ; < a : 7735 
a specific time e House in his sight, he is to pronounce the takbir 


en he has - Tah (tahiil). Ibn “Umar (God be pleased with them) 
and say! ja ilaha Shas he meets the House, he is to say: bismillahi r- 
ysed to SAY ier wallahu Akbar3’ Muhammad (God bless him) did 
pahmani Ra. cat any supplications for the various locations during 
ant identify = Cait a timing for everything (making it too formal) 


hj eae the gentleness of the heart. If the person glorifies God 
does away W. 


: it is good. 

with the a, to besia with al-hajar al-aswad (the Black 

He said: T. es ‘. wad then pronouncing the takbir and tahlil. The 
Stone) z 3 a “the Prophet (God bless him and grant him peace) 
i . : ae <a and after greeting it pronounced the takbir and the 
en 
Pe He is to raise his hands, due to the words of the Prophet 
(God bless him and grant him peace), “The hands are not raised except 
onseven occasions..., and among these he mentioned the greeting of the 
hajar?® 
"the should touch the Black Stone with his two hands, and kiss it, if 
heis able to do so without tormenting another Muslim, The basis is the 
report that “the Prophet (God bless him and grant him peace) kissed 
the Stone and placed his lips upon it,? and then said to ‘Umar (God 
be pleased with him), ‘You are a powerfully built man and can injure 
the weak, so do not rush towards the Stone into the people, but if you 
find an opening place your two hands On it and kiss it, otherwise greet 


It is recorded by 
-Zayla'y, vol, 3, 36. 
ae of reverence for the Bayt 
18 gharib, a 5 
le ki ak What al-Bayhaqi has recorded from him conveys that he used to say this 
The oe ‘Se Stone. Al-Zayla‘, vol. 3, 36. 
(Gog be sheen “eee the Mosque is in a lengthy tradition related from Jabir 
Said that + © only re im). It is recorded by Muslim, As for takbir and tahiil, al-Zaylai 
May, Vol. 3, ce he found is in al-Bukhari that conveys part of the meaning. 
'S tradition has | 
This Version : = been mentioned several times in the previous Books, 
“en recorded by Ibn Majah in his Sunan. Al-Zayla‘i, vol. 3, 38. 


al-Bukhari and Muslim from ‘A’ishah (God be pleased with her). 
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it and then pronounce the takbir and say [a ila ~ 
is that kissing the Stone is a sunnah, while y 
obligation. 

He said: If it is possible for him to tou ‘ 
in his hand, like a date palm branch (that caries With Someth; 
something else, he may do so and then kiss that. The basis j 
that “the Prophet (God bless him and grant him peel, 's the repors 
circumambulation on his riding animal and kissed the oritgrormed the 
the House) with his staff.’ If he is unable to do any of this (Comers of 
is to greet the Black Stone (from a distance), Pronounce ee wate he 
tahlil, and send blessings on the Prophet (God bless him and gra ir, the 
peace). nt him 

He said: He turns to his right, that is, towards the side that has th 
door (of the Ka‘bah), having done the idtiba‘ of his top sheet ah . 
this, and circumambulates the House with seven circuits. The basis is a“ 
report that “the Prophet (God bless him and grant him peace) kissed the 
Stone and then turned to his right in line with the side that has the door 
and completed seven circuits." Idtiba’ is the passing of the top sheet 
under the right armpit and letting it hang from over the left shoulder. 
This is a sunnah; it has been transmitted from the Messenger of God (God 
bless him and grant him peace). 

He said: He is to make his circuits by going around the.Hatim, which 
is the name of the enclosed space (mizab). It was called by this name as 
it crumbled (huttima), It is also called Hijr as it was restricted (hujira). 
It is, however, a part of the House according to the words of the Prophet 
(God bless him and grant him peace) in a tradition from ‘A’ishah (God 
be pleased with her): “The Hatim is part of the House.”* It is for this 
reason that the circumambulation has to be around it. Thus, if a per- 
son passes through the opening between the Hatim and the House, it's 
not valid. (Although it is part of the House), if a person faces the Hatim 


ha illalah? »40 + 
ot harming aM ;, eason 


us] M jg an 


e 
n 
ate Cluster), % 


*°It is recorded by Ahmad, al-Shafi‘i and others. Al-Zayla’‘i, vol. 3, 39- ios 
It is related by several Companions (God be pleased with them) and oe " ie: 
are recorded by all the sound compilations, except al-Tirmidhi. Al-Zaylai, vo him). 
It is recorded by Muslim from Jabir ibn ‘Abd Allah (God be pleased w! 
A!-Zayla’i, vol. 3, 42, 
‘It has been recorded by Abu Dawid in his Sunan. Al-Zayla‘t, vol. 3; 1.3) 434 
“It is recorded by al-Bukhari and Muslim in their Sahihs. Al-Zayla’ m9 ‘i wok 4 
similar tradition is also recorded by Abu Dawid and al-Tirmidhi. See al- Ayn 
196. 
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; raving the prayer is not valid, because the definitive obli- 
Joe ate towards the House is established through the text of 
ti rr eB y way of precaution, prayer in the direction of the Hatim 
wpe OU 3 formed on the basis of what is established through a khabar 
a ad qual narration).” In the case of tawaf, as a precaution, it is 
wil 


-, 4 

pearound the Hafim- be art i 
to id: In the first three of the circuits he is to perform rarmal, 
He en walking briskly while moving (shrugging) the shoulders 
gama San coming into the arena, adopting a strutting gait between 
ihe or is accompanied by idtiba’. The legal basis of this was a dis- 
the i etal for the polytheists when they said: The heat of Yathrab 
fa oe ae d them.*? Thereafter, the hukm (rule) remained, even after 
has ‘isappearance of the cause, during the period of the Prophet (God 
the ie and grant him peace) and even after his time.® He said: He is 
wane the remaining circuits in a dignified manner. The narrators of 
inerites of (the hajj of) the Prophet (God bless him and grant him peace) 
agree on this.” Ramal is undertaken from the Black Stone up to the Black 
stone. This is what is related of the ramal of the Prophet (God bless him 
and grant him peace).” If the people rush over him during ramal, he is 
io stand still, and on finding a path he is to continue the ramal. The rea- 
son is that ramal has no substitute, thus, he is to come to a standstill so 


4This is in response to the implied issue. If the Hatim was part of the House, prayer 
facing it would have been permitted. 

*"Turn your faces towards it.” Qur'an 2:144 

"When it confronts a definitive (qat'i) text. 

“Because of the likelihood that it is part of the House, and here no definitive text, 
implying the contrary, stands in the way. The issue then is: on one occasion you say that 
the House, excluding the Hatim, is to be faced during prayer, while in the case of tawaf 
Pee that circuits around the House include the Hatim. 

it i recorded by al-Bukhari and Muslim. Al-Zayla‘i, vol. 3, 45. 

‘ This counters the argument of those who say that rules are to be suspended where 
sia disappears, Further, ramal is not permitted for women. Those who would 
bi atey os to run in streets on the pretext of a marathon race should examine 

Sipps 

i ee byal-Bukhari and Muslim from ‘Abd Allah ibn ‘Umar from Naf from 

si ee be pleased with them), Al-Zayla't, vol. 3, 44. 
ii bir (Gann from several Companions (God be pleased with them). One version 
wand Ih od be pleased with him) has been recorded by Muslim, al-Tirmidhi, al- 

n Majah. Al-Zayla‘s, vol. 3, 46. 


i 
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that he can undertake it in accordance with the Sunn 
guished from kissing the Stone, which has a substitute 
a distance). 


He said: He is to kiss the Stone each time he Passes by it, j 
ble. The reason is that the circuits of the tawaf are like the 7A Possi 
salat, As each rak‘ah is commenced with a takbir, each circuit . ahs of 
with a salutation for the Stone. If he is not able to kiss the Sto ene 
to undertake the greeting (from a distance), and to pronounce beh is 
and tahlil as mentioned. He is to kiss/touch the Rukn Yamani, whick bir 
recommended act according to the Zahir al-Riwayah. It is Narrated re a 
Muhammad (God bless him) that it is a sunnah. He is not to tami 
the other two arkan. The Prophet (God bless him and grant him Sede) 
used to kiss these two arkan, but not the others." He is to end the tawaf 
(circumambulation) with kissing, that is, istilam ofthe Stone, 


He said: Thereafter, he is to go to the Station (of Abraham) and pray 
two rak‘ahs next to it or wherever it is possible in the Mosque. These two 
tak‘ahs are obligatory (wajib) in our view. Al-Shafi'i (God bless him) said 
that they are a sunnah due to the absence of the evidence of obligation, 
We rely upon the words of the Prophet (God bless him and grant him 
peace), “The person performing the tawaf is to offer two rak‘ahs for every 
seven circuits," and the command gives rise to obligation.* He is then 
to return to the Stone and kiss it. This is based on the report that the 
Prophet (God bless him and grant him peace), when he had offered two 
rak‘ahs, returned to the Stone.’” The basis is that each circumambulation 
that is to be followed by sa‘f (circuits of al-Safa and al-Marwah) requires 
returning to the Stone. The reason is that just as tawaf is commenced 
with istilam, the sa‘i too is commenced with it. This is to be distinguished 
from the case where the tawaf is not to be followed by sa’. 


ah, This js distin. 
in Sreeting ( from 


In other words, he can continue without kissing the Stone, but he cannot do pain 
the case of ramal. “ 6 

“It is recorded by the sound compilations, except al-Tirmidhi. Al-Zayla't, — 3 va 

“It is gharib in this version, however, al-Bukhari and Muslim have records owl 
tions that convey the meaning that the Prophet (God bless him and grant him Pp 
used to offer the two rak'ahs. Al-Zayla‘l, vol. 3,47, 

“That is, when the command is found the obligation is found, unless 
dence indicates otherwise. It is strengthened by the verse, “Take the station 
as a place of prayer,” Qur’an 2:125. 

"It is recorded in Imam Malik’s al-Muwatta’, Al-Zayla'i, vol. 3, 48- 


another evr 
of Abraham 
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«. cawaf is the tawaf al-qudum (arrival), and it is also 
He gaid: T ley) ah (circumambulation of greeting). It is a sunnah 
ed awa i (wajib). Malik (God bless him) said that it is an 
ad not an oblig hes aying of the Prophet (God bless him and grant him 
; jigation due ie comes to the House is to greet it with a tawaf?™ Just as 
yeate> ah God the Exalted, has given the command for the tawaf, 
yemaintain : command does not require repeated performance (like- 
and th abso command does not imply obligation here). The tawaf 
wise the abso Ree been identified as the tawaf al-ziyarah (and that is the 
in the Que aa what he has related, it has been called greeting, which is 
sition of recommendation.” The residents of Makkah are under no 
an ev 


tion to perform the tawaf al-quditm, due to the absence of arrival 
obligatto ‘ 


on their part. 

He said: Thereafter, he is to proceed to al-Safa and climbing up on 
ithe is to salute the House, pronounce the takbir and the tahhi, and is 
to send blessings on the Prophet (God bless him and grant him peace). 
Heis then to raise his hands and make supplications for his needs. This 
is based on the report that “the Prophet (God bless him and grant him 
peace) climbed on to al-Safa and on seeing the House turned towards the 
qiblah and made supplications to God.” The reason is that glorification 
and prayer precede supplication in order to make it more suitable for a 
response, as is the case with other supplications. Raising of the hands is 
arequired practice (sunnah) of supplication. He is to climb up on to 
al-Safa to the extent that the House comes into his sight. The reason is 
thal the salutation of the House is the purpose of climbing up. He is to 
proceed to al-Safa from any side he wishes. The Prophet (God bless him 
ind grant hin peace) went towards it from the door of Bani Makhzim, 


ye a 
mee in the absolute sense, Al-Zayla'i, vol. 3, 51, 
Mn other wn fawaf Of l-Bayt al-‘Atig.” Qur'an 22:29, 
equi byte the command does not require another fawaf beyond the one 
bm | HE Verse and that is the tawa if al-ziyarah. 
‘hon relied upon by Imam Malik (God bless him) conveys a rec- 
ot an obligation. 


receded in the tradition of Jabir mentioned earlier, Al-Zayla'i, vol. 3, 


al is, the trad 

Men dat} 
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ate tradit: ; 
Taditions on this recorded by Aba Dawid. Al-Zayla’i, vol. 3, 51. 
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which is also called Bab al-Safa as it is the closes 

is a sunnah (to go through it). 
He said: He is then to descend towards al- 

normal gait. When he reaches the centre of Stee on int his 
running gait by way of sa‘t between the two green ifs 5A is to adopt g 
is to adopt his calm gait until he reaches al-Marwah H Thereafter, he 
and perform the same acts that he performed at al: Sate ah climb it 
on the report that “the Prophet (God bless him and pant hi, 18 based 
descended from al-Safa and started walking towards Al-Wiatwah Peace) 
formed sa‘7 in the centre of the valley and then walked till he clit He per- 
to al-Marwah, He made seven circuits between them.”*7 tmbed on 

He said: This comes to a single circuit. He is to perform seven such 
circuits beginning at al-Safa and ending at al-Marwah. He is to perfor 
sa‘ in the middle of the valley for each circuit. This is based on the 
dition we have related. He is to begin the (first) circuit at al-Safa due to 
the words of the Prophet (God bless him and grant him peace), “Begin 
with what God, the Exalted has begun.” Thereafter, the sa‘i between 
al-Safa and al-Marwah is wayib (obligatory) and is not a rukn (essential 
element).®? Al-Shafi't (God bless him) said that it is a rukn on the basis of 
the words of the Prophet (God bless him and grant him peace), “God has 
prescribed the sat for you, therefore, perform the sa‘7.”’° We rely on the 
words of the Exalted, “There is no harm for you if you perform the circuit 
between them.” Such a syntax is used (in the Qur’an) for permissibility. 
This negates its being a rukn or even an obligation, except that we have 
interpreted it to mean obligation,” however, being a rukn is established 
only through a definitive (qat‘) evidence and such an evidence is not 


t to al-Safa 64 howey 
er, it 


*4It is related from Jabir and Ibn ‘Umar (God be pleased with them). The versions are 
recorded by al-Nasa’l and al-Tabarani. Al-Zayla't, vol. 3, 52- 

% And not an obligation (wajib). 

6This is not permitted for women. = Oy lt . 

This has preceded in the lengthy tradition of Jabir (God be pleased with him) me 
tioned earlier. Al-Zayla‘T, vol. 3, 53. : al parla 

61r is related by Muslim, Abi Dawid, al-Tirmidhi, [bn Majah and Malik. Al-Zay 
vol. 3, 54. . 

69.4 rukn, as pointed out earlier is like a pillar, If it is missing, the an 

791 js related through several channels and these are recorded by al-Ta 
and al-Shafi'l. Al-Zayla‘t, vol. 3, 55- 

"Qur'an 2:158 

72On the basis of ijma‘ according to some. 


be valid. 
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the meaning of the tradition related by al-Shafil (God 
"|. interpreted to mean recommendation as in the words of the 

4s him) #8 in vescribeds when death approaches any of you, if he leaves 

gyalteds a Ds make a bequest to parents and next of kin, according 
any 900" ‘ ania this is due from the God-fearing.””” 

0 reason e nereafter, he is to stay at Makkah in a state of ihram. The 
He = cc ig wearing the ihram of hayj, and he is not to undo it 
Has ing about the rites of hajj. 

form the circumambulation of the Ka‘bah when- 

able to do so; because it resembles salat. The Prophet (God bless 

ver" d grant him peace) said, “The tawaf of the House is salat."” Salat 
him a . ropriate form of worship and so also the tawaf. He is not to 
isthe mos  ibenieet al-Safa and al-Marwah) after these tawafs during 
perform ‘i The reason is that sa‘7is not obligatory (for hajj) except once, 

a vpererogatory sa‘iis not prescribed, He is to offer two rak‘ahs after 

E pe circuits and these are the two rak‘ahs of tawaf, as we have 

already explained.7° 
Hesaid: One day prior to the day of tarwiyah,”° the imam will deliver 

asermon in which he will instruct the people about departure for Mina, 
the prayer at ‘Arafat, the station there, and the ifadah. The conclusion to 
bedrawn here is that there are three sermons in hayj. We have mentioned 
the first of these. The second is delivered at ‘Arafat on the day of ‘Arafah. 
The third is delivered at Mina on the 11th day (of Dha ’l-Hajj). Each ser- 
mon is separated from the other by an intervening day. Zufar (God bless 
him) said that the ima is to deliver these sermons on three successive 
days, the first being on the day of the tarwiyah (the 8th). The reason he 
gives is that these are the days of the hajj and the days for the gathering of 
those performing hajj. We maintain that the purpose of these sermons is 
the imparting of instruction. The day of the farwiyah and the day of sac- 

“ are two days for being occupied with the rites. Accordingly, what we 

ive said is more beneficial and the sermons are received more effectively. 


fou" urthen 
0 


7 N= 

wee wie The objection raised by some is that here the bequest in this verse was 

wsnot arog, . ee obligation, but the verse was abrogated. Others maintain that it 
i is 16 a <i ay the verse conveys a recommendation, as the Author has stated, 
"On the basis sg Hibban in his Sahth, Al-Zayla‘i, vol. 3, 57. 

Mra ahs for st we tradition above that “the person performing tawaf is to offer 
N TY seven circuits.” 


Which ; 
Ssthe bth of Dha ’l-Hajj and one day prior is the 7th. 
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After the worshipper has offered the fajr Prayer ont 
tarwiyah at Makkah, he is to depart for Mina. He is to st 
has offered the fajr prayer there on the day of ‘Arafah ie ; 
the report that “the Prophet (God bless him and erat hi 'S 1S based 4 
the fajr prayer on the day of tarwiyah, at Makkah, and a Peace) Offered 
risen he departed for Mina. At Mina he offered the sie ; 

‘isha’, and fajr prayers, and thereafter he departed for ‘A hoe maghrib, 

If he spends the night of ‘Arafah at Makkah offering Si imei 
prayer and then moves towards ‘Arafat Passing through Mina biel 
deemed valid. The reason is that on this day no rites are re et ce 
performed at Mina, however, he has not done well by neglecting 6 on be 
the Messenger of God (God bless him and grant him peace), si 

He said; He is to move (from Mina) towards ‘Arafat and is to sta 
there, on the basis of what we have related." This is the preferred time a 
departure, but if he departs before fajr, it is valid, because no hukm has 
been laid down for this moment. It is stated in al-Asl that he is to descend 
upon ‘Arafat along with the people, because staying alone reflects arro- 
gance when the state of the worshipper here is that of humility. Further, 
there is a greater chance of prayer being answered with the congregation. 
It is also said that the meaning in the text (al-Asl) is that he should not 
dismount on the way so as not yo obstruct the movement of the pedes- 
trians. 

He said; When the sun has declined,” the ram" is to lead the peo- 
ple in the zuhr and ‘asr prayers. He is to begin with the sermon in which 
he instructs the people about the station at ‘Arafah, the station at Muz- 
dalifah, the throwing of stones at the Jimar, the sacrifice, shaving of the 
head, and the tawaf al-ziyarah. He is to deliver two sermons, separat- 
ing them by being seated as in the case of the jumu‘ah. This is what ie 
Prophet (God bless him and grant him peace) did." Malik (God bless 

him) said that he is to deliver the sermon after the prayer, because it is a 
sermon of admonition and remembrance that resembles the ‘id sermon. 


he day of the 
there unti] he 


eee Aon sased with 
This too has preceded in the lengthy tradition from Jabir (God be pleased w 
him). Al-Zayla‘l, vol. 3, 58; vol. 3, 46. 
**He refers to the previous tradition, 
"At Arafat. 
“The khalifah or his representative. 
“Found in the lengthy tradition of Jabir (God be pleased with 


Al-Zayla’i, vol. 3, 59 vol. 2, 46. 
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him) referred taabo 
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we have related," because the purpose of the sermon is 
 erruction about the rites and pomtdhing the two prayers is 
impart instr According to the preferred® view of the school, when 
M fhe mites: the pulpit and sits down, the mu’adhdhin is to make 
am steps pe in the case of jum ah, It is related from Abu Yusuf 
je call fo a vate he is to make the call before the imam comes out. 
from him that he is to make the call after the sermon. 
t view, however, is that which we have mentioned. The reason 
the Prophet (God bless him and grant him peace) came out 
his camel, the mu'adhdhin made the call before him. The 
laim the iqamah after the sermon is delivered, as 
ncement of prayer, therefore, it resembles 


ha 
We rely OP ¥ 


= 
= 
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mvadnanen AS . 
this is the time of the comme 


the jun'ah prayer. . : ‘ 
The imam is to lead them in the zuhr and aot Prayers at the time of 
thezuhy prayer with one adhan and two igamahs. A mustaftd tradition 
has heen transmitted with the agreement ofthe narrators about the com- 
pining of the two prayers. Ina tradition reported by Jabir (God be pleased 
with him), it is stated that the Prophet (God bless him and grant him 
peace) led them in the two prayers with one adhan and two igamahs.*” 
Thereafter, the elaboration is that the call is made for the zuhr prayer and 
ihe igimah is for zuhr as well, He then proclaims the iqamah for the ‘asr 
prayer, because the ‘asr prayer is being offered prior to its known timing, 
therefore, he proclaims the sqama/t separately for the information of the 


people, 


a 

“He refers. ta his statement above, “This is what the Prophet (God bless him and 
gam him peace) did.” 

"Zahir 

wt his isthe adhan of zuhr. 

oe the absolute sense, Al Zayla'i, vol. 4, 60. fe - 
sie, hi eb om the issue, lhe lirst is the opinion of the Hanafi school, 
lhe We of the Ake View Eeravitatey that there is one adhin and one iqgamah. This is 
Ki the vie a eae vpinion from al Shati' and Ahmad (God bless them). It 
iis and tw Y . ae ”y Abu lhawr and al-Tahawi. The third view upholds two 
hin), The Bodine 1s, and this isan opinion from Ibn Mas‘ud (God be pleased with 
Shalfiand A ote only two tgarnahs, This is an opinion from al- Thawri, 
mah, and second the a i them). The other two views are, first, that there is one 

y at there is no Iqamah and no adhan. 


3S pre : ' 
HNL y f ceded in the lengthy tradition from Jabir (God be pleased with him). Al- 
Ol, 5, 60; vol, 3, 46. 
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The worshipper®s j 
the two prayers in ord 


I er to attain t 
is for this reason that = 


Prayers ; 

‘asr is off PULPOSe Of the mek 
‘ ered Prior to its timin 

s at this time, he has comm; te 4 

dhan, for the ‘asr pra one ia 

This is different from what is rebar oo tiP8 to th 


: S relat 
)*? The reason (according tot tom 


a . u 
he Zahir al-Riwayah) ae (Goa 


Riwayah, 
bless him 


If the imam offers the 


prayer without a ser 
valid. The reason is that t 


mon, the prayer j 
obligation. 


» because the permissibilj 
ibil 
on the need for an extended period for solie 


‘Arafah and the person praying individually is in need of this too, Accord- 
ing to Abii Hanifah (God bless him), the preservation of the timings is 
obligatory on account of the texts (nusits), therefore, it is not permitted 
to give it up unless the shar‘ (law) requires it and that is to combine it 
with the congregation along with the imam. Advancing the timing is for 
the securing of the congregation, because it will be difficult for the people 
to congregate once they have spread out separately in ‘Arafat. It is not due 
to what the two jurists have stated (regarding the extended duration) as 
there is no conflict (between moving around and praying individually). 
Thereafter, according to Abt Hanifah (God bless him), the presence 
of the imam is a condition for both prayers. Zufar (God bless him) said 
that he is to lead the ‘asr prayer in particular as that is the prayer ete 
timing is altered. On the same reasoning is based the a sew 
the ihram of hajj. According to Abi Hanifah (God bless him) t a 
is advanced contrary to analogy and the legality of this a ea with 
‘asr is prayed after zuhr and is offered with the congregation ae to 
the imam in a state of ihram for the hajj, and the legality 1s aa prior to 
it. Further, it is necessary to be in the state of ihram for the a) 


gee en 


88That is, the imam or the people. 
i n 
8°Who maintains that it is not to be repeated and simply pro 


valid. 
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of the Sum advancing the ihram prior to the congregation, 
ie declinins 0 narration, while another narration maintains that it is 
ing to On€ it before the prayer as the objective is the prayer. 
syficient 1 aye er, following the prayer, he is to move towards the 
aid: Ther along with the people and is to stay close to the moun- 
station (mawaif ba the Prophet (God bless him and grant him peace) 
ig, The basis ni mawgif after the prayer.°° The mountain is called 
pred nee while the station is called al-Mawgaif al-A’zam. 
jabal es aati ‘Arafat is the station except the Batn “Uranah, due 
He “ of the Prophet (God bless him and grant him peace), “All 
to the ae station, but stay away from Batn ‘Uranah. All of Muzdalifah 
raat 1 n, but stay away from the Muhassir valley.’ 
isthe ne it is essential for the imam to stay in ‘Arafah on his mount. 
my tasstha the Prophet (God bless him and grant him peace) stayed 
his mount. If he stays on his feet however, it is valid, but the first is 
ee red as we have elaborated. It is essential that the worshipper face 
. wile while staying at the station, because the Prophet (God bless 
him and grant him peace) stayed there in this state.” Ts addition, the 
prophet (God bless him and grant him peace) said that “the best of sta- 
tions is one in which the qiblah is faced.”®? He is to make supplications 
and instruct the people about the rites on the basis of the report that “the 
Prophet (God bless him and grant him peace) used to make supplica- 
tions, on the day of ‘Arafah, with hands outstretched like a needy person 
asking for food.”* He is to pray for what he likes, even though there are 
reports about specific supplications, and we have recorded their details in 
our book entitled “Uddat al-Nasik fi Iddah min al-Manasik, with success 
granted by God. 
He said: It is necessary for the people to stay close to the imam. The 
reason is that he makes supplications and imparts instructions so they 
should remember them and listen attentively. It is essential that they stay 


BoA ea oe 
eS too is the tradition of Jabir (God be pleased with him). Al-Zayla‘i, vol. 3, 60. 
ap pttorded by Ibn Majah in a tradition from Jabir (God be pleased with him). 
"yl i, vol. 3, 60. 
’ - ‘sin the lengthy tradition from Jabir (God be pleased with him). Al-Zayla’l, vol. 


This version } e 
gee 18 gharib, however, al-Hakim has recorded a tradition in al-Mustadrak 
Weys a similar meaning, Al-Zayla‘i, vol. 3, 62. 


t 
‘ paula by al-Bayhagi in his Sunan from Ibn ‘Abbas (God be pleased with 
‘Al Zayla', vol, 3; 64. 
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sneationed : sth . "Xpla. 
He said: It 1s recommended that he ba "ehaye 
Arafah and strive to make Supplications, As f han © star: 
and is not obligatory, If he restricts himself to a ; -athing, It is ation at 
is valid, as in the case of jumy ‘@h, the two ‘ids ais Minor ab] ‘ina 
ihram. As for striving in supplications, the basis i the ti eof Weatins” a‘ 
bless him and grant him peice fata wigecien that the Pronk. othe 
plications for his ummah at this station, and hi ely ws : 
other than unjust homicide and i = 


1 
a Prayers Wer ane 
mitted by the People) 5 
short Mtervals at the , 
Said that he is to Pa 


1 as soon as he adopts the Station te 


njustices ( 
He is to pronounce the talbiyah after 
where he is located. Malik (God bless him) 
the proclamation of talbiyal 
because responding with speech occurs pri 

Prior to i ‘ : 
arkan (essential elements). We rely on the report t ae th the 


h 
bless him and grant him peace) at the Prophet (God 


continued to Proclaim th 
he reached the Jamrat al-‘Aqabah.” The reason is that tlbivah ns 
€ the 


takbir in galat, thus, he is to bring it about till the last Fite of his ihraim, 
He said: When the sun sets, the imam and the le with hj 

; : People with him are 
to depart at their normal pace till they reach Muzdalifah, The basis js 
that the Prophet (God bless him and grant him peace) departed after the 
setting of the sun.” Further, it is an expression of opposing the polythe- 
ists. The Prophet (God bless him and grant him peace) travelled on his 
camel on the path at a normal pace.” If he fears overcrowding by the 
people and departs prior to the imam, but does not cross the boundary 
of ‘Arafah, it is valid, because he has not moved out of ‘Arafah, There is 
Greater merit if he stays in his location so that he does not become one 
who has performed the rites prior to their timing. If he stays back fora 
short while after the setting of the sun and the departure of the imarn, 
and does so for fear of overcrowding, there is no harm in it. This is based 


"It is recorded by Ibn Majah in his Sunan, Al-Zayla‘i, vol. 3, 64. 

**It has been recorded by all the six sound compilations. Al-Zayla‘i, vol. , 65. . 

"There are various traditions on this, Some of these have been recorded by 
Dawid, al-Tirmidhi and Ibn Majah. Al-Zayla‘i, val. 3, 65-67. 


ith him). A 
*This has preceded in the lengthy tradition of Jabir (God be pleased with him) 
Zayla‘i, vol. 3, 67, 
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sAishah (God be pleased with her) called for a drink, 
report th? ten departed.” 
si the ,an ives at Muzdalifah, it is recommended that he 
gher n he arth ich is a fire-hearth, and which 
de?” 4. whe tain, on top of which is a n, and whi 
e moun n is that the Prophet (God bless him and grant 
_ The Se this mountain, and so also ‘Umar (God be 
is ace) stayed Or is to avoid descending in the middle of the high- 
pitt Pi with bim): t disturb the passers-by. Thus, he is to descend on 
jease that he does a or on the left. It is recommended that he stop 
vi of the See sine elaborated for the station at Makkah, 
vi psa eae is to lead the people in the maghrib and ‘isha’ 
He said: T .aole adhan and a single igamah. Zufar (God bless him) 
prayers with a Si and two iqgamahs taking into account the combin- 
id: With one es at ‘Arafah. We rely on the narration by Jabir (God be 
ing of two Pal that “the Prophet (God bless him and grant him peace) 
pleased with rayers with one adhan and one iqamah."” Further, 
mbined the two S at its appointed time, therefore, there is no need to 
ig is being Reha it. This is distinguished from ‘asr at ‘Arafah as 
or gisadvance thus, it is singled out through additional informa- 
a ‘s not to offer supererogatory prayers between the two ere 
pecause this hinders the combing of the two prayers. If he does offer val- 
ynlary prayers or becomes occupied with some other act, he is to repeat 
the iqamiah due to the occurrence of a separation. It would have been 
asential to repeat the adhan as well,'? however, we have deemed the 
repetition of the iqamah as sufficient. The basis is the report that ‘the 
Prophet (God bless him and grant him peace) offered the maghrib prayer 


at Muzdalifah and then had the evening meal, He then required a separate 
iqimah for the ‘isha’ prayer.” 


The congregation is not stipulated for these two combined prayers, 
according to Abi Hanifah (God bless him). The reason is that maghrib 


"Its recorded by Ibn Abi Shayb 

"Iistecorded by Abit Dawid, a 
wb him), Al-Zayla'i, vol. 3, 68. 

wt istecorded by Ibn Abi Shaybah. AJ-Zayla‘i, vol. 3, 68. 

a m Zufar's view, 

“ltisgharih and recorded b 
with him), Al-Zayla'i, vol. 3, 7 


ah, Al-Zayla‘l, vol. 3, 68. 
| Tirmidhi and fbn Majah from ‘Ali (God be pleased 


y al-Bukhari asa report from lbn Mas‘id (God be pleased 
0, 
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has been delayed beyond its time as distinguished 
of prayers at ‘Arafah, because it was ‘asr that w 
appointed time.'** ; a 


He said: If a person offers the maghri 
‘ von ghrib 
dalifah), it is not valid, according to Aba cee on the 


i Way (to 
bless them), and he is under an obli nifah and Muham Miz 


gation to repeat i ea (G 
has not appeared. Abi Yusuf (God bless him) ae oe 8s the da 


the worshipper, he says, has done a bad thing. The s " is valid, but 
applies if he prays at ‘Arafat. The reasoning adopted by Abs aeteemen 
bless him) is that he has offered the Prayer at its ap 3 Yusuf (God 
fore, it is not to be repeated, just like prayin Pointed time, there. 


. : g after the risi 
Delaying the prayer is part of the Sunnah, thus, he fede dawn, 


by neglecting it. The two jurists rely on the report that the aes “ thin 
bless him and grant him peace) said to Usamah (God be se 
him) on the way to Muzdalifah, “The prayer lies ahead of y ed with 


: ou.” By thi 
he meant the time of the prayer. There is an indication in t a 


his th 
delay is obligatory. It was made obligatory to facilitate the countess 


the two prayers at Muzdalifah. Thus, he is under an obligation to repeat 
the prayer as long as the dawn has not arisen so that he can be treated as 
one who has combined the two prayers. When the dawn has risen,” jt 


is not possible for him to combine the two prayers, and the obligation of 
repetition lapses. 


fr 
ieee = ©Ombinj 
Meed prior tg it 
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He said: When the dawn has arisen, the imam is to lead the people in 
the morning prayer during the last darkness of the night (ghalas), The 
basis is the report of Ibn Mas‘ud (God be pleased with him) that “the 
Prophet (God bless him and grant him peace) led the morning prayer 
that day in the last darkness of the night.” The reason is that praying 
in the dark meets the requirement of staying (for the night). Thus, it is 
permitted like the advancing of the ‘asr prayer at ‘Arafah. 

He is then to stay with the people staying with him, and he is to make 
supplications. The basis is that the Prophet (God bless him and grant 
him peace) stayed at this spot praying to an extent that, as reported in 


°4 Delaying prayer conforms with analogy, just like all delayed prayers are offered by 
way of gada’. Advancing a prayer, on the other hand, goes against analogy. 4 with him): 

It is recorded by al-Bukhari and Muslim from Usamah (God be please 
Al-Zayla‘t, vol. 3, 71. 

16On the day of Nahr. 

'°7It is recorded by al-Bukhari and Muslim. Al-Zayla’t, vol. 3, 71. 
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Ibn ‘Abbas (God be pleased with both),'® all his prayers 
we radio? ; ona answered, even the unjustified homicides and other 
yma “ted by the people).'°9 Thereafter, this stay is obligatory 
‘es (comm! not a rukn (essential element) so that if he were to 
views but ae he would be liable for dam (sacrifice of atone- 
vesect . onafit (God bless him) said that it is a rukn on the basis 
tt 10 (ihe Exalted, “Then when you pour down from (Mount) 
ofthe WOre® te the praises of God at the Sacred Monument,” and such 
arafats Oe eabtshes a rukn. We rely on the report that the Prophet 
4 evidence & and grant him peace) dispatched the weaker members of 
God bless a -™ Had the stay been a rukn he would not have done so. 
his family ea" oi in the verse, which he has recited, is remembrance, 
; - a rukn on the basis of ijma* (consensus). We have under- 
ad tit” aning of obligation from the saying of the Prophet (God 
stood the na rant him peace), “For the person who has stayed with us 
Se shen he had departed earlier from ‘Arafat, his hajj is com- 
‘ tee he made the completion of hajj contingent upon it. This 
d uitable for consideration as a sign of obligation, except that when he 
givesit up due to an excuse, like being weak or ill or being a woman afraid 
of overcrowding, there is no liability for the worshipper on the basis of 
what we have related.'* 
He said: The entire area of Muzdalifah is a station except for the val- 
ley of Muhassir, on the basis of what we related earlier.” 


He said: When the sun has risen, the imam departs and the people 
depart with him until they reach Mina. This feeble servant (may God the 
Exalted protect him) says: This is how it has been stated in the manuscript 


“This was not reported by Ibn ‘Abbas, but the Author does not imply another Ibn 
Abbas here, as is mistakenly believed by some. Al-Zayla‘i, vol. 3, 72; vol. 3, 64. 


“This has preceded in the lengthy tradition from Jabir (God be pleased with him). 
Al-Zayla'i, vol. 3, 71, 


sat the hajj would not be lost. 

“Quran 2:198 

ees 
A Mis recorded by al-Bukhari and Muslim from ‘A’ishah (God be pleased with her). 
Layla’, vol. 3, 72. 

"It has been rec 
“By this he me 
Brant him Peace) 
Were. 

18 1s th 

Valley, “ 


orded by all the compilers of the four Sunan. Al-Zayla’i, vol. 3, 73- 


ans the report according to which the Prophet (God bless him and 
sent the weaker members of his family earlier. 


adition above that asks the worshippers to stay away from the Muhassir 
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of the Mukhtasar, and it is incorrect. The correct stat, 
there is enough light, the imam and the people depa 
the Prophet (God bless him and grant him peace) 
rising of the sun.”* 
aie ane th fe vu ee the Jamrat al-‘Aqabah and is to th 
pebbles at it from the base of the valley, where the pebbl Tow 
size of small chips of stone. The basis is that when the Pros ik are the 
bless him and grant him peace) arrived at Mina, he did not Pe et (Gog 
until he had cast pebbles at the Jamrat al-‘Aqabah.” The Pen ae 
bless him and grant him peace) said, “You are to use eit eo 
of chips so that some of you may not injure others.”"® If he Ses : 
of a larger size, it is valid due to the attainment of the esqnitstien, 7 
casting stones, except that the worshipper is not to use large stones : 
that he does not injure others. If he throws the stones from a hej $0 
: ea : 2 ght 
above ‘Aqabah, it is valid. The reason is that whatever surrounds it js 
the location of the rite. There is greater merit, however, if this is done 
from the base of the valley, on the basis of what we have related. He 
is to pronounce the takbir with each throwing of the stone. This was 
related by Ibn Mas‘ud and Ibn ‘Umar (God be pleased with them)."9 If 
he pronounces the tasbth in place of the takbir, it is valid, due to the 
attainment of the dhikr, which is part of the recommendations for cast- 
ing the stones. He is not to stand (stop) by it, because the Prophet (God 
bless him and grant him peace) did not stop close to it.’?° He is to stop 
reciting the talbiyah on casting the first stone, on the basis of what we 
have related from Ibn Mas‘tid (God be pleased with him).’” It is reported 
by Jabir (God be pleased with him) that the Prophet (God bless him and 
grant him peace) stopped reciting the talbiyah when he threw the first 
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rt. The basis te Get 
departed pri at 
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6It is recorded by all the sound compilations, except Muslim. Al-Zayla‘l, vol. 3: 74- 

"7 This has preceded in the lengthy tradition from Jabir (God be pleased with him 
Al-Zayla'l, vol. 3, 75. a 

*8It is recorded by Abii Dawid and Ibn Majah in their Sunan. Al-Zayla’i, vol. 3, 75- ‘ 

“9The tradition from Ibn Mas‘iid (God be pleased with him) is recorded a 
Bukhari and Muslim. The tradition from Ibn ‘Umar (God be pleased with bot 


). 


recorded by al-Bukhari. Al-Zayla‘l, vol. 3, 76. ‘th both) 
”©This is found in the previous tradition from Ibn ‘Umar (God be pleased with 
recorded by al-Bukhari. Al-Zayla‘l, vol. 3, 77. he (God bless him 


'*\He appears to be referring to the tradition referred to above that 1 the Jamrat 
and grant him peace) continued to pronounce the talbiyah till he reache aren 
al-‘Aqabah. The report, however, is not from Ibn Mas‘tid (God be pleased wi 
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‘aqabah.”* Thereafter, the way of throwing stones 
e on the back of his right thumb, supported by his 
for shahadah). The extent of the throw is that there be 
g nd the place where the stone will fall a distance of 
jnde® the thrower 4 e. This is how it has been narrated by al-Hasan 
miengths OF at bless him), because a distance less than this 
bi Hanifah ‘ng (the stone). If he does toss the stone, it is valid, 
ati feet, however, he does a bad thing by oppos- 
ne just drops the stone, it is not valid, for it does not 
ing ing. If he throws the stone and it falls close to the Jam- 
unt £0 ae : cause this is something that cannot be avoided. If 
it is aT pe from the Jamrah, it is not valid, because near- 
tone drops ; attained except through the specified location. If he 
ane itunes at once it is counted as one stone, because what 
ioned in the text is separate distinct acts. He is to take 
es from any place that he likes except from around the Jamrah 
ie as disapproved. The basis is that the stones that are around it are 
: ate reed This is what has come down in reports and is consid- 
o cel omen.”3 Despite this, if he does so, it is deemed valid due to 
the bringing about of the act of ramy. 

Ramy is permitted, in our view, with whatever constitutes a part of 
the earth. Al-Shafi'l (God bless him) disagrees. The reason (in our view) 
isthat the aim is to commit the act of ramy and this is achieved through 
cayasitis with stone. This is to be distinguished from the case where one 
throws gold or silver as that would be termed distribution and not ramy. 

He said: Thereafter, he slaughters (an animal) if he wishes and then 
shaves his head or cuts his hair, on the basis of the report from the Mes- 
mae of God (God bless him and grant him peace) that he said, “The 
fist rite for us on this day of ours is that we undertake ramy then slaugh- 
Bee shave (our heads) .’4 The reason is that shaving is one of the 
eas ane out of the ihram, and so also slaughter, so much so that 

€r siege (prevented from reaching the hajj) can come out 


rat al- 


qpe 
ston? < Jace the ston 


“tha 


om . 
mi amount t 


use he has a} 
Lar sunnah. If 


ral 
thes 
ness [0 
throws all seven 
is expressly ment 


2 This is the 


Pleased with h Meaning understood from the lengthy tradition related by Jabir (God be 
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hi im). Al-Zayla‘l, vol. 3, 78. 
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tons that convey the same meaning. Al-Zayla‘i, vol. 3, 79. 
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of the ihram because of it."25 Thus, ramy has 


ae Preceden 
acts. Thereafter, shaving is one of the Prohibitions of i Over these two 
fore, slaughter has precedence over it. Slaughter has bee © thram, ere. 
gent upon one’s wishes, because the slau ama 


© cont; 
ghter undertake ‘tn. 
pilgrim is voluntary, and the discussion here is abou n by the 


ing has greater merit, due to the words of the Pro 
and grant him peace), “May God have 
heads.”””” He said this three times. The t 
implies mercy for those who shave thei 
perfection in shaving with respect to cle 
is some shortcoming and the situation 
with wud’, Shaving one-fourth of the 
of rubbing of the head (mash), however, following the example of the 
Prophet (God bless him and grant him peace), shaving of the entire head 
is preferable.’”* Cutting (taqsir) is to take from the head hair equal to the 
fingertip. 

These acts make all things lawful for him 
intercourse). Malik (God bless him) excludes perfume as well, as it is 
one of the things that leads to sexual intercourse, We rely on the saying 
of the Prophet (God bless him and grant him peace) about this, “Every. 
thing is lawful for him except women,”® and this saying has precedence 
over analogy. In our view intercourse outside the vagina is not permitted 
(either). Al-Shafi‘t (God bless him) disagrees. The reason (in our view) is 
that it amounts to the satisfaction of desire through women, and is to be 
delayed till the completion of the disengagement from the ihram, 

Thereafter, ramy (throwing of stones) is not one of the causes of 
release from the ihram, in our view. Al-Shafi‘l (God bless him) disagrees 
saying that it is limited in time by the day of sacrifice, like shaving of 
the head, and is thus of the same status with respect to release from the 
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t the Mufrid 2. “frig 


Phet (God bles, hi 
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Meaning 


mercy on those who sh 
radition in its Apparent 
r heads. Further, there is gre 

anliness. In cutting the hair then 
resembles bathing in comparien. 
head is sufficient on the diilian 


except women (sexual 


Slaughter. ; 

bere the entire discussion in this chapter pertains to the mufrid oe 
ifrad form of the hajj. The discussion about the qiran and tamattu forms is to ic a i ; 

It is recorded by al-Bukhari and Muslim from Nafi‘ from Ibn ‘Umar 

leased with them). Al-Za la‘T, vol. 3, 79. ; alik 

: “8It is recorded by all the sound compilations, except Ibn Majah from Anas ibn Mal 
(God be pleased with him). Al-Zayla‘t, vol. 3, 80. 

It is recorded by Aba Dawad. Al-Zayla‘l, vol. 3, 81. 

*°Which is after the tawaf. 
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ee ‘n that the releasing factor is something whose com- 
maintal 


against the ihram) if committed at a time 
e would oe — sok “ike shaving of the head. Ramy, on the 
oF than its 4P aon an offence at times other than its appointed time, 
uae hand, is ae from tawaf, because release is due to prior shaving 
sis is distingy 


of it. 
not ae thereafter, he comes to Makkah on the same day or the next 
He sald: 


fter, and circumambulates around the House, in what 
day ae arah, completing seven circuits. The basis is the 
is called ee Proohil (God bless him and grant him peace) after he 
yeport that Se d, departed for Makkah, and performed the tawaf of 
had his head s sate he returned to Mina and offered zuhr at Mina?" 
the House. ay however is the day of sacrifice, because God, the 
Its appointe satteaed the fawaf in conjunction with slaughter. He said, 
Exalted 2 eof?" and then said, “And perform the tawaf around the 
toca sequently the timing of both is the same. Its first timing is 
ie Ae rising of the dawn on the day of sacrifice, because What 1s prior 
to that of the night is the time of staying at ‘Arafah and the tawaf is sub- 
sequent to it. The day with the greatest meritout of these days is the first, 
as is the case with sacrifice. A tradition says, “The best out of these is the 
first out of these.” 


day or the 


Ifhe has performed the sa‘i between al-Safa and al-Marwah after the 
tawaf al-qudiim, he is not to perform ramal in this tawaf and there is no 
sai for him either, but if he has not performed the sa‘t, he is to perform 
ramalin this tawaf and perform the sa‘ thereafter. The reason is that saZ 
has only been prescribed for a one time performance, while ramal has not 
been prescribed except once ina tawaf after which sa7 is performed. 


ieee an implied question: In this case tawaf would be a permitting factor 
i bt 0 women, but it is not prohibited even in the state of thram, and this goes 
: ra reasoning, He responds to it by saying that the permitting factor is prior 
om 78 Of the head and its release is not due to fawaf. See also the statement below: 
makes women lawful for him” 
z tis Tecorded by Musli 
Ur an 2:58 
1 Qur'an 22:29 
This is Sharib in the abs 


“8. Al-Zayla4, Vol. 3, 83. 


m. Al-Zayla‘y, vol, 3, 3/82. 


olute sense. The Author repeats it under the topic of sacri- 
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He is to offer two rak‘ahs after this 


tawa 
ended with two rak‘ahs whether the tawaf ce aoe lawag ; 
supererogatory, as we have explained, ae obligation é 
He said: This makes women lawful for him, but 0 
prior shaving of the head, because he has not been bs the basis OF the 
tawaf, except that the operation of shaving has been de] fased due to the 
ity of approaching women. ayed for the legal. 
He said: This tawaf is a definitive ob 
of its essential elements (ruky1) for it has been requ} 
the words of the Exalted, “Perform the tawaf ware 
called tawaf al-ifadah and tawaf of the day of sacrifice. Its oe ue 
after these (three) days is disapproved, and as we have iy hi “Piatt 
limited in time through these days. If he delays it beyond these o s 
becomes liable for atonement (dam), according to Abi vom 


; Hanif. 
bless him). We shall elaborate this in the chapter on otieicen, mane 
Exalted, willing. + 


He said: Thereafter, he returns to Mina and Stays there. The basis is 
that the Prophet (God bless him and grant him peace) returned as we 
have related.'*” Further, the liability of ramy remains for him and its loca- 
tion is at Mina. 

Thus, when the sun has declined on the second day out of the days of 
sacrifice, he is to throw stones at all the three Jimar. He begins with the 
one that is next to al-Khayf mosque, and he throws seven stones pro- 
nouncing the takbir while standing next to it, He then throws stones 
at the one after it in the same way and stands next to it. Thereafter, he 
throws stones at the Jamrat al-‘Aqabah in the same way, but he is not 
to stand next to it. This is what Jabir (God be pleased with him) has 
reported in the transmission about the rites of the hajj of the Messenger 
of God (God bless him and grant him peace) along with its elaboration.” 

He is to stand near the two Jamrahs at the location where the people 
stand. He is to recite praises of God, to glorify Him, recite the tahlil and 
the takbir and he is to invoke blessings for the Prophet (God bless oa 
and grant him peace). He is then to make supplications for his needs 


ligation of the hajj, and Is 9 
f ne 


™Mmand in 


“Qur'an 22:29 
’ This has preceded. Al-Zayla’t, vol. 3, 83. < ga, There is 
'“From Jabir (God be pleased with him) this is gharib. Al-Zayla‘, vol. 3, e jeased 
the lengthy tradition about the rites, however, a tradition from ‘A’ishah (God be p 
with her) recorded by Ibn Hibban and al-Hakim supports this rule. 
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ook This is based on the words of the Prophet (God bless 
raised: ce), “The hands are not raised except on seven 
ith he” rant him pea Hie he mentioned the occasions near the two 
hi r a and paged ee is the raising of hands during supplica- 
att € te in his prayer he seek forgiveness for the believers 
pe ig essential t aS the Prophet (God bless him and grant him 
ne stations, ee forgive those performing hajj and those for whom 
a e) sal , 0 ber "40 The rule thereafter is that for each ramy after 
seek forgive ramy, he is to stand (for supplications). The rea- 
re is 3 os midst of worship and he should make supplications 
“that he is int tae mys. For each ramy after which there is no further 
_ es ord, BECAUSE the worship has ended. It is for this rea- 


ot stand after throwing stones at the Jamrat al-‘Aqabah 


in hetween 
is no 

rary He 

gonthat he does 1 


crifice. 
on . we it is the next (third) day, he is to undertake ramy of 
¢ said: 


» ars i same manner after the declining of the sun, If he 
al wi BT eats for Makkah, he may do so. If he intends to 
o a2 the ramy of the three Jimars on the fourth day after the declin- 
arte sun, he may do so on the basis of the words of the Exalted, “But 
ae one hastens to leave in two days, there is no blame on him, and if 
any one stays on, there is no blame on him, if his aim is to do right." 
There is, however, greater merit in staying on till the fourth day.'* The 
basis is the report that the Prophet (God bless him and grant him peace) 
waited till he had performed ramy on the fourth day.'® If he has to leave, 
he should leave before the rising of the dawn on the fourth day. If the 
sun has risen, he should not leave due to the commencement of the time 
oframy. Al-Shafiil (God bless him) disagrees on this point, 

Ifhe undertakes ramy on this day, that is, the fourth day, prior to 
the declining of the sun and after the appearance of the dawn, it is valid 
according, to Abu Hanifah (God bless him). This is based upon istihsan. 
~ Wo jurists said that this is not permitted on the analogy of the 

maining days. The difference is based upon the exemption made for 


“This traditi : 
a tradition has been mentioned several times, in the topic of the description 
iy t. Al-Zayla', vol. 3, 84, 
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“Quran ane by al-Hakim, Al-Zayla‘y, vol. 3, 84. 
“AU Mina, 
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Corded by Aba Dawid, and has preceded. Al-Zayla’i, vol. 3, 85. 
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him peace), Do not stone the Jamrat al-‘Agabah oe Pleas 
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risen, thus, the essential timing is ssabtichea te ase 
an with the second report. The interpretation te a 
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Thereafter, according to Aba Hanifah, this time e 
ting of the sun due to the words of the Prophet (Ged tie hi hee 
him peace), “The first of our rites on this day of ours is ramy,”" inthis 
he deemed the entire day as the time for ramy and this time ends with the 
setting of the sun. According to Aba Yusuf (God bless him), it extends 


M4Tt ig recorded by al-Bayhaqi. Al-Zayla‘i, vol. 3, 85. 

“The other narration deems ramy prior to the declining of the sun as valid. 

“©The rule reported earlier from Jabir (God be pleased with him), 

“47[t is related from several Companions (God be pleased with them 
tions are recorded by al-Tabarani, al-Dar’qutni and others. Al-Zayla‘i, vol. 3 

48 1t is recorded by al-Tahawi in Sharh Ma‘ani al-Athar. Al-Zayla’, vol. 3, RS: A 

49'This has been recorded by the compilers of the four Sunan and has preceded. 
Zayla’i, vol. 3, 86- 

'S°This has preceded. AJ-Zayla’t, vol. 3, 6, 77, 87 
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g of the sum. Our proof against him is what we have 
up to the night, he may undertake ramy, and he 

due to the tradition about the supplication. 
next day, he may undertake ramy, as it is 
but he is liable for atonement (dam), 
bless him) due to its delay till after its 
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git dertakes remy of the Jimar while sitting on his riding 
We gaid: HEHE”. the act of ramy has been accomplished. It is better 
; of a ramy after which there is another ramy, is 
t if there is no subsequent ramy, he can do so 
he first ramy staying and praying is required, 
hould undertake the ramy on foot so that 
explanation of merit is narrated from 
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ecting to stay there.’** 
tentionally stay the night at another place, he is not liable 


t, in our view. AL-Shafi‘i (God bless him) disagrees with 
ing at Mina has been required to 
pecial days. It is, therefore, 

do so does not invoke an 


ay from Mina is disapproved, because 
him peace) spent the nights 


the h him) used to enforce disci- 
there, 
jining for negl 
[fhe does in 
tonemen 

oon reason (in our view) is that stay 
facilitate ramy for the worshipper during its s 


not part of the acts of hajj and neglecting to 


enforcing factor. 
He said: It is disapproved that a person send his baggage to Makkah 
and stay on till the completion of ramy. This is based on the report that 
Umar (God be pleased with him) used to forbid this and disciplined peo- 
ple for doing so, because it led to the distraction of the worshipper.” 
Ifhe leaves for Makkah, he is to descend upon al-Muhassab, which 
isa flat bed of a valley and the name for a location where the Messenger 


ni is, “The first of our rites... .” 
That delaying of a rite till after its appointed time gives rise to liability for darn. 
It has preceded, It is recorded by Abi: Dawid from ‘A'ishah (God be pleased, with 
), Al-Zayla'i, vol. 3, 87. 
2% is gharib. Al-Zayla‘i, vol.3, 87. 
lis gharib, Al-Zayla‘l, vol. 3, 88. 
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of God (God bless him and grant him peace) descended 156 4. 

ing upon this location was intentional, which is the Si : 1S descen a 
his descending there amounted to a sunnah, because be - W, so thay 
bless him and grant him peace) said to his Companions G Fophet (G, Fi 
with them), “We shall descend tomorrow at Khayf and 1 be 
Kinanah where the polytheists swore to abide by their a S10 Bang 
He pointed towards their pact for deserting the Bang zsh Ytheignn >is 
come to know that he descended upon it to show the polvthen, Swe 
tle design of God in dealing with them. Accordingly, it beca ie the sub. 
like ramal during tawaf. € a sunnah 


He said: Thereafter, he enters Makkah and circ 

Ka‘bah in seven circuits in which he does not ees See 
the tawaf al-sadr. It is also called tawaf al-wida‘ (the farewell eircu is is 
bulation), This taw4f is the last act associated with the House hist = 
the worshipper bids farewell to the House and moves forth om a 
is obligatory (wajib) in our view, with al-Shafii (God bless him) dis. 
agreeing. The basis (in our view) is, “Whoever undertakes the hajj of this 
House, let his last association with the House be the tawafs8 An exemp- 
tion is made for women, who can forgo the tawaf when they have their 
periods.’ 


It is not wayjib (obligatory) for the people of Makkah, because they 
do not leave it or bid it farewell. There is no ramal in it as we elaborated 
that it is stipulated as a one time obligation. He is to offer two rak‘ahs of 
tawaf after it as we stated. 


Thereafter, he is to proceed to Zamzam and drink of its water on the 
basis of the report that “the Prophet (God bless him and grant him peace) 
drew out a scoop from it himself and drank from it and then emptied the 
remaining scoop into the water.”"° 


'©There are traditions on this and some of these have been recorded by al-Bukhar! 
and Muslim. Al-Zayla‘, vol, 3, 88. : a be 

"7It is recorded by al-Bukhari, Muslim and others from Usamah ibn Zayd (Go 
pleased with both). Al-Zayla’i, vol. 3, 89. @ with 

“*It is recorded by al-Bukhari and Muslim from Ibn ‘Abbas (God be please 
both). Al-Zayla‘t, vol. 3, 89. 

This is also part of the tradition. Al-Zayla‘i, vol. 3, 90. " 

lt is reported by Ibn Sa‘d in al-Tabaqat in the section on the hajj of th 
(God bless him and grant him peace), Al-Zayla‘i, vol. 3, 90. 
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e door (of the Ka‘bah), kiss its thresh- 
.. heis ich is the part between the Stone’ 

iss? o the M eat rh over it and cling to the 

ald, 2 door: He is to P 1 then return to his people. This is how what 
oment ane and grant him peace) did at Multazam is 
bless him ential that he move away from it, walking 
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the state of ihram does not enter Makkah, but 
fat and stays there, as we a Sr the 
=f al-qudiam is waived for him, because he has com- 
pligation of the Pe cae that all remaining acts are to follow, 
menced the cee of other acts in a different order will not conform 
hie aa: is not liable for atonement for this omission, because 
n Oe ean and there is no compensating penalty for a sunnah. 
i . person who is able to attain the station at ‘Arafah between the 
declining of the sun on the day of ‘Arafah and the rising of the dawn on 
the day of sacrifice, has caught the hajj. The first timing of the station is 
the declining of the sun, in our view, on the basis of the report that the 
Prophet (God bless him and grant him peace) commenced the station 
after the declining of the sun.”"** This is an elaboration of the first timing. 
The Prophet (God bless him and grant him peace) said, “A person who 
makes it to ‘Arafah by night has caught the hajj, and a person who has 
lost ‘Arafah during the night has lost the hajj’"® This is an elaboration of 
the last timing. If Malik (God bless him) says that the first timing is after 


; in 
the worshipper ™ 
sia straight to “Ara 


The Black Stone. 


Wary = 

ap Stecorded by Aba Dawid in his Sunan. Al-Zayla’t, vol. 3, 91. 

This ho secording to Malik (God bless him). 

AL Zayta' ae receded in the lengthy tradition from Jabir (God be pleased with him), 

ua +3, OL. 

165 

first ma a th ech reported on this by the compilers of the Sunan as far as the 
“Layla, yo Senne is concerned. Al-Dar'qutni has recorded the entire tradition. 

, “3, 93 > 
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the rising of the dawn or after sunrise, 
we have related. 

Thereafter, if he comes to stay after the dec] 
leaves after a few moments, his hajj is valid, in 
Prophet (God bless him and grant him peace) ; 
word “or” that “the hajj is ‘Arafah, thus, one who stays this with the 
moment of the day or night has completed his hajj.” nt Arafah fo, 5 
that grants a choice (between day and night). Malik (God bh a Statemeng 
that it is not valid, unless he stays during the day and a Seek him) Said 
however, the proof against him is what we have stated.166 Haas night, 

Ifa person passes through ‘Arafat while asleep or ina stat 
or when he is not aware that it is ‘Arafat, his station at 
The reason is that what is obligatory is the rukn and that is the stat; 
‘Arafat. The occurrence of the rukn is not prevented by fainting ge at 
as in the case of the rukn of fasting, but is distinguished from the ee 
salat as that does not survive with fainting. Not being aware does ie = 
intention, but not every rukn depends on niyyah as a condition, = 

If a person faints and his companions” wear the ihram on his 
behalf,'® it is valid according to Aba Hanifah (God bless him), The two 
jurists said that it is not valid.’*? If he orders a person that he should Wear 
the ihram on his behalf when he faints or goes to sleep, and the person 
ordered does wear the ihram for him, it is valid. This is valid on the basis 
of yma‘.”° Thus, when he recovers or wakes up and brings about the acts 
of hajj, it is valid. The two jurists maintain that (in fact) he did not wear 
the ihram himself nor did he permit another to do so on his behalf.” 
This person did not expressly permit another and implied permission 
depends on knowledge (of the person fainting) and the permissibility of 
permission for this is not known to many of the jurists so how can the lay 


then the proof against him 
S What 
ining of the 


A Un g 
Our View, becais nd 
mentioned € the 


© Of faintiy, 
‘Arafat is valid, 


The statement attributed to Malik (God bless him) may not be entirely correct. 

‘Some maintain that it is not necessary that these peuple be his companions. How- 
ever, according to the Imam (God bless them) this is based upon the compact of com- 
panionship. ; 

'88That is, they wear the ihram primarily for themselves and for him ina representative 
capacity. The reasoning is based upon the compact of com panionship. See below. F 

‘8This is the view of most jurists, but the rule approved here is otherwise, The 
agreement is due to the absence of express permission of the person who has fainted. 
such permission is there, there is no disagreement. 

‘7° Of our jurists. “ 

This pertains to the first part of the rule where there is no express permission. 


ia 


+. This is distinguished from the case where he expressly 
ynow ite [mam’s reasoning Is that when he made the com- 
sons gnothel ce .. he sought the support of each one of them for 
per mpanions a ble to do directly on his own, and ihram is the 
pact 43 g that he 1s (of companionship). Thus, permission is estab- 
aver! . of this journe d knowledge of such permission is established by 
pe mplication ei and the rule revolves around it.'” 
lish iqatiO® of the ev! in all these cases is like a man, because she is 
a gaid: A ee itication just like a man, except that she does 
garessed by Ea for it is part of the ‘awrah (her concealed parts), 
a encover Her HE ; her face, due to the words of the Prophet (God 
put she a ee a peace), “The ihram ofa woman is in her face.”"”3 
bless a veil of some sort in front of her face keeping it away from 
ifshe han hing it), it is valid. This is what was reported by ‘A’ishah 
her face (NOt ark ith her).'* Further, it amounts to seeking a shade under 
(God be ashet to raise her voice while pronouncing the talbiyah, 
a canoP a ; okes temptation. She is not to perform the ramal nor is 
insofar as 1 aes sa‘i (running) between the two lines, as it disturbs the 
she to un oman.” She is not to shave her head rather she is to clip 
covering o'@ the report that “the Prophet (God bless him and grant 
ue 5 aerial women from shaving and ordered them to clip their 
Tike reason is that shaving of the head in her case is like shaving of 
ae for a man. She is to wear stitched clothes that appear suitable 
toher, because in the wearing of unstitched clothes there is uncovering of 
her private parts. They said that she is not to kiss the stone when there is 
acrowd around it for it is forbidden for her to rub against men; she may 
do so when she finds the spot vacant, 

He said: A person who places a symbolic garland around the neck 
ofa sacrificial animal, whether a voluntary sacrifice or one that is by 


way of nadhr or as compensation for hunting or for any other reason, 





é ™We feel that there is great merit in the Imam’s reasoning. The compact of compan- 
lonship must be legally acknowledged. 
7 i recorded by al-Bayhaqi in his Sunan, Al-Zayla’t, vol. 3, 93. 
. ; Ssrecorded by Aba Dawiid and Tbn Majah. Al-Zayla'i, vol. 35.93. 
ore attempt in Pakistan by some to make women participate in a marathon 
vy se tects may be referred to this. 
tis gharib in this version and appears to be a compound tradition as there are 


traditi ‘ te 
. ions on shaving recorded by al-Tirmidhi, al-Nasa’i and others. Al-Zayla‘, vol. 3, 





. Cad AGE 
and moves with it intending hajj then he has forme 


the ihram. This is based on the words of the 
and grant him peace), “Anyone who places a sy 
sacrificial animal, has adopted the ihram?”7 p 
sacrificial animal amounts to the pronouncin : 
expression of a response (to the call of Ibrahim) es ae ae 
a person intending the hajj or ‘umrah, The 
is sometimes undertaken through acts 
words, and a person doing so comes to 
to the association of the intention with t 
teristic of the ihram. The description o 
the handle of a haversack or the bark 
sacrificial animal (badanah). 

If he garlands the animal and sends it, but do 
he has not adopted the ihram. The basis is the report from ‘A’ishah (G 
be pleased with her), who said, “I used to entwine the garlands of _ 
sacrificial animals of the Messenger of God (God bless him and , 


him peace) and then he used to send them while he ee 


; ee eu himself stayed with 
his family in a state of permissibility.”"”* If he moves (towards the hajj or 


‘umrah) later, he does not move into the state of ihram till he catches up 
with the sacrificial animal. The reason is that by departing when he is not 
driving the sacrificial animal in front of him, the only thing to be found 
is mere intention, and by mere intention he does not enter the state of 
thram. When he catches up with it and drives it or just catches up with 
it, his intention is linked to an act that is a characteristic ofthe thram and 
with it he enters the state of thram, like driving it right from the start. 
He said: The exception is the sacrificial animal of the tamattu‘ form 
of hajj for in that case he moves into the state of ihram when he departs. 
The meaning is that if he forms the intention of the ihram. This rule is 
based upon istihsan. The reasoning based upon qiyas has already been 
stated by us,’”? while the reasoning based on istihsan is that the sacrifice 
has been prescribed initially in the form of a rite of hajj, because IL 1s 
specific to Makkah and is obligatory by way of gratitude for the permis- 
sibility of combining two rites. Other sacrifices become obligatory due 


the j : 

Prophet (God py of 
mbolic garlan mnt 

tOund 
Ving of the 
on ah and the 
9 One does this, } 
: €xPression Of the Tes she 
just as it is undertaken t te 
adopt the intention tikease . : 
he act, which is a Specific ch ; 
f taglid is that a Piece of g nt 
of a tree is tied to the neck tee 


urther, the drj 


€S not drive it himself 
) 


7It is gharib and reported as marfi' by Ibn Abi Shaybah. Al-Zayla‘l, vol. 3; 97: ; 

"It is recorded by all the six Imams of the sound compilations. Al-Zayla’i. vol. aa 

"This reasoning is found in the previous rule, in the words: The reason Is the Y 
departing when he is not driving the sacrificial animal. . -. 
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when they do not reach Makkah. Accordingly, in this 


_ tio even sawands Makkah has been deemed sufficient whereas 
vio in al act. 
{0 emere™”. depends upon the actual ; : 
as ‘het cases | yering on the sacrificial animal, puts a mark on it or 


0 . i f thram, because 

e place -. not considered to be in a state of ihram, 
ifh t, he is nO on from heat, cold or fleas, and is not an act 
(placing a mark with a cut on the hump) is 
Aba Hanifah (God bless him), and cannot be 
ig pprove® © + According to the two jurists, though it is good 
< the Ee? as distinguished from garlanding,”° which is 
as a 


it is ae sacrificial animal. The garlanding of a goat is not practised 
¢ to 


8) 
por is it EN budun applies to camels as well as cows. AJ-Shafi'i 


He sai . +4) gaid that it applies to camels alone, due to the words of 
(God ai cake bless him and grant him peace) in the tradition per- 
te Prophe stave to the effect that one who hastens to it is like one 
ining fe rth a badanah for sacrifice, while one who comes next 
bane o ot forth a cow." Thus, he made a distinction between 
ee siti that the word badanah arises from badanah, which 
aa Se fat, and this attribute is common between both animals. It 
arti ie that each animal is accepted as sacrifice from seven per- 
sons. Further, the authentic narration mentions the word juzur, (instead 
of budun).® God, the Exalted, knows best. 


the haji Ish ar 
epecille od according to 


hors y 
a herefore, ish'ar may be given up. 
di There are, however, traditions recorded by all the sound compilations that indicate 
contrary, Al-Zayla‘, vol, 3, 98. 


Wap, » 
at 's tecorded by al-Bukhari and Muslim. Al-Zayla'‘l, vol. 3, 98. 
© Word is found 


Al-Zayla's in a narration from Muslim, but the other version is sound. 
M1, Vol. 3, 99, 


Chapter 44 
Quran 


The qiran form of hajj has greater merit than the tamattu‘ and ifrad 
forms. Al-Shafil (God bless him) said that the ifrad form is better, Malik 
(God bless him) said that tamattu‘ is better than giran, because it is 
mentioned in the Qur’an— when (in reality) it is not mentioned in the 
Qur’an. Al-Shafil (God bless him) relies on the words of the Prophet 
(God bless him and grant him peace), “Qiran is a rukhsah (exemption),”" 
and maintains that there are additional requirements of talbiyah,? jour- 
ney and shaving in ifrad. We rely on the words of the Prophet (God 
bless him and grant him peace), “O Family of Muhammad, pronounce 
the tahlié of performing hajj and ‘umrah together.”* Further, there is a 
combination of two acts of worship in it, thus, it is like fasting along 
with 'tikaf or being on guard during battle along with prayer during 
the night. In addition, the talbiyah is not limited by number, journey is 
not the object and shaving is the cause of exit from the act of worship, 
therefore, the tradition cannot be preferred on the basis of the attributes 
mentioned. The purpose of the tradition related (by him) is to refute the 
statement of the People of the Jahiliyyah that ‘umrah during the months 
of hajj is the most glaring form of immorality.5 Qiran is mentioned in the 


ft is gharib in the absolute sense. Al-Zayla‘t, vol. 3, 99. 
i compared to giran. 

Wear the ihram, 

al: a . tecorded by al-Tahawi from Umm Salamah (God be pleased with her) in Sharh 

din? Reais eng a similar meaning have been recorded by al-Bukhari and 
ty. cavla't, Vol. 3, 99. 

Fi wat imtends thereby the tradition relied upon by al-Shafi'i (God bless him) that 

'S a rukhsah,” The view of the People of Jahiliyyah is to be found in traditions 


"cord . 
ed by al-Bukhari and Muslim. Al-Zayla‘i, vol. 3, 106. 
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Om the 77 at ti bans: rier T boy, 

tamatty‘, Nstiriate 's free of the €s oe d On “Teale, 

agreement betw Ys qiran is better than it “4)}. This jg Dot th BiDning 

OUr view perk €en us and al-Shagq (God bh. It j also x id th Case jn 
: or = e8s 

fo ™S two tawafs and two sq‘ ) 


nda Single saz 


Pronounce 
because he is beginning 


he is to begin by mentioning the 
t after hajj in his supplication and 
character waw in between them js 
inward intention (in his heart) for 
ion them expressly in the talbiyah, 


rah and the hajj together, 
with the acts of the ‘umrah, Likewise, 


‘ummrah first. If, however, he mentions i 
talbiyah, there is no harm in it, as the 
for combining them. If he forms the 
combining them and does not ment 
it is valid on the analogy of salat. 


When he enters Makkah, he is to begin by circumambulating the 
House in seven circuits, while performing ramal in the first three ci- 
cuits. After this he is to perform sa‘ between al-Safa’ and al-Marwah, 
These are the acts of the ‘umrah. He then commences the acts of haij 
and performs the taw4f al-qudam in seven circuits and ee i. ; 
afterwards as we have explained in the cane of the ee = ie E q 
ifrad form. He is to perform the acts of ‘umrah first due to 


°Qur’an 21196 
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‘umrah up to 
to performs (tamatta‘a) the ‘umr p 
ce ning of mut‘ah. 


app any ea. : m 
pate wan is found edd in between the ‘umrah and the hajj 
the 97 [0 (his 


i the 
sae hajj. He is to shave on 
we not 1° pace of the ihram eee eiadied from the ihram 
Cer j0 : es it, ; . 
" jsav! s the mufr id a not by virtue of slaughter, just ee 
af jac in our views 27 this is the view of our school. Al- 


yy 0! in ? e er, a 7 

aye oy as ufrid. nee e is to perform a single feel ae 
3 ‘ . ran 

Poe iy. of the Prophet bese : See rere Judge- 
shai vgidueto we W ; been included in the hay up setaeiacnanee 
sige “The ‘gira jean form is based pry grote eS sufficient 
ace)» , the ; ‘ ; a single 
ret Fare alba : aout - Gece elements). We rely on the 

; a A t 

? ee applies to ae aaa performed two tawafs and two sa‘is, 


: ontthat wheD ee vith him) said to him, “You have been guided . 
God : Papi »9 The reason is that giran is the merging o 
ah of you : 


ther, and this takes place through the performance 
one worship with ano f each in a perfect manner. Further, there is no 
ofthe complete acts Os the intended ‘ibadat, whereas journey is for 
formance in the inten 

concurrent Per h for tahrim and shaving for release. Thus, these acts are 
racing i g: semraelvcs as distinguished from the arkan, Do you not 
hale two parts of the voluntary worship do not become concur- 
fae though they are performed with a single tahrimah (intention). 
The (real) meaning of the tradition related by him is that “the time of the 
‘mirah has been included in the time of the hajj.”!° 

He said: If he performs two tawafs for his ‘umrah and hajj and (then) 
performs two sais, his acts are valid, because he has brought about what 
heis required to do. He does do something bad, however, by delaying the 
i of the ‘umrah and by advancing the tawaf of greeting before it, but 
heis not liable for any atonement. As for the two jurists (Abi Yusuf and 
Muhammad), the absence of liability is obvious, because advancing and 


Umar ( 
the swt 


, Qur'an 2196 
Itis recorded b . =? a. v8 
Y Muslim, Aba Dawud, al-Tirmidh; \atpoaeie Yrs 
raed With both), Ai-Zaylaty vo seaoes nth a4 al-Nasi from Ibn ‘Abbas 


IS tradition has Vol, 3, 106, 
; hot been reported this way, When Subayy said, “I have pro: 


* ‘Umar (God be pleased with him) replied, “You have been 
unnah of your Prophet.” Al-Zayla%, ail 5 tee: P > 


this refit : 
€8 the claim during the Jahiliyyah, that was mentioned above. 





nes at the Jamrat al-‘A. 
4 Soat, or a cow 


The reason is that qiran badanah, This 


a ae oe the day of sac 
anah," or Participate 
€ 


in the seventh 
part of a 
amounts to 
m of gira 
‘an, 


a Sacrifice j 

oie ui 1S expressly mentioned in thi 

God the Salted. sheep, as we shall inet i Y be of 
? ed, willin .B bi, 

h camel, even though the y the use of the word badanah h 

‘lave mentioned. Just as a | a 


If he does no 
t have an animal 
oe days the last of which is to be 
en he returns to his family, du 
person who does not find an anti 


the days of hajj and seven w 
; hen he re 
te the text is about tamattu ee he See days” 
nc ae of two rites. The meaning of th It for it is composed of 
» 1s the time of hajj, because th 8 of the word hajj, God knows 
Yolen (for the days) ania Meets hajj itself does not serve as a 
er Sra : 
a . day of tarwiyah and the dy ar peat opment: ne 
them till the ee animal, therefore, it is recommended piss 
If he fasts (fur the in the hope of attaining the animal itself. : 
eden ries € seven days) at Makkah after being free of the haj, 
Sutivag: ile ts pa after the passage of the days of tashriq, because 
that fastin i ese days is prohibited. Al-Shafiit (God bless him) said 
eee ee _ : not permitted as these fasts are contingent upon his 
be valid d pre the intention of staying on in which case it will 
ue.to the difficulty of return. We maintain that the meaning 


as ie slaughter, he is to fast for 
ay of ‘Arafah, and for seven days 


al there is fasting of three days during 





"Here he i 
ee seta the es of badanah to a camel and mentions a cow separately. 
, the word should mean bothac 
; amel anda 
fie ites of these terms by al-Qudiri, a few lines below. oo oer 
Qur'an 2:196 
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m it, because being free 


en you are free fro 
Thus, performance has 


g to one’s family. 
permitted. 
he is only permitted to 
_ Al-Shafi'l (God bless him) said that he is to 
fixed fasts and can be offered as qada’ like 


alik (God bless him) said that he is to fast during 


words of the Exalted, “For a person who does 


sting of three days during the days of hajj and 
n complete days.’ as these are within 
1] known prohibition about fasting 
qualified by this prohibition. 


here is Wh 
turn from aij he nin 
of re S ecehie cause of retur 


fom it # ger the causes therefore, it 1s pert 
t till the day of sacrifice, 


f Ramadan. M 
f tashriq due to the 
mal there is fa 
turns. These are te 
y on the we 


not find an ani 
seven When he re 
she month of hajj. We rel 
on these days,” therefore, the text (verse) 1s 
From a different perspective 4 deficiency overcomes these facts so that he 


-annot meet through them an obligation imposed in its complete form. 

He is not to offer the fasts after these days,”° because these fasts are a 
substitute and substitute duties (conflicting with analogy) are not altered 
except by the texts. The text, however, has made them specific to the time 
of hajj whereas the permissibility of the original duty of sacrifice is main- 
tained according to the original rule. It is related from “Umar (God be 
pleased with him) that in a similar case he ordered the slaughtering ofa 
goat.” If he is not able to offer a sacrifice, he is to come out of the ihram 
and in such a case he is liable for two atonements, one for tamattu‘ and 
the other for releasing himself from the ihram prior to the sacrifice. 

_ If the qarin does not enter Makkah and heads for ‘Arafat, he has 
pen Up his ‘umrah through the station at ‘Arafat, because it is not pos- 
sible for him to perform it. In such a case he will be basing the acts of 
a upon the acts of hay, which is against the prescribed form. He 
fie er up — umrah just by heading towards ‘Arafat, and this is 
scuopliteershicn a cs the case of one who offers zuhr one Friday, 
ius Saeuares at the person proceeding for the jumu‘ah is doing 

ce of zuhr, while one proceeding towards ‘Arafat in 


re ao he vane te of Sawm, however, there is a tradition recorded from 
views Al-Zayla oe ie er), recorded by al-Bukhari, that runs counter to this 
a goes against al-Shafi'’s opinion, 
tis a gharib tradition. The text appears in al-Mabsit. Al-Zayla’, vol. 3, 112. 
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giran and tamattu'j Aa Book y; Prugriy 
of the ‘umrah The Renee from doin ~ 
The at ae cases are, therefore, distingui 
reason is that ma sacrilice (daon) ay cae si 
rites combined. He is : ve the ‘umrah he is no lon oe for him, 
sdrirereauteiagcee Me le for atonement for en r Performing the two 
of qada’ due to the a He is also liable for ae the ‘umrah afer 
resembles a person ity of commencing this (fo orming it by way 
prevented from hajj (due toa abe nae Here he 
Ows best, 


£80 pri 
Prior to the perform 
‘ance 


— 


chapter 45 


Tamattu’ 


merit than the ifrad form, in 


(God bless him) that ifrad has 
performing tamattu‘ the jour- 
urney undertaken by one 


The tamattu’ form of hajj has greater 
our view, It is related from Abi Hanifah 
greater’ merit.2 The reason is that for one 


ney is undertaken for his 

performing the ifrad is for his hajj. The basis for the Zahir al-Riwayah 
‘¢ that in famattu’ there is a combining of two worships and, therefore, 
it resembles qiran. Thereafter, there are additional rites in it like making 
the blood flow (sacrifice) as well as journey that is undertaken for his 
hay. This is so despite an intervening ‘umrah as that is subservient to the 
hajj and is like the intervening sunnah between the jurmu‘ah and moving 
towards it. 


The persons performing th 
drive the sacrificial animal an 


e tamattu‘ are of two types: those who 
d those who do not. The meaning of 


cae is availing of the opportunity to perform two rites in a single 
te ao without proper intercourse with one’s family in between.? There 
willing greements about this that we will elaborate, God, the Exalted, 
bs The description of this form is 
ieee the months of hajj. 
aad ata eaiees Makkah. He is to perfo 

shave his head or clip his hair. He is then to r 


that the worshipper begin from the 
He is to adopt the ihram of ‘umrah 
rm the circumambulation, the sat 
elease himself from the 


_ This is the Zahir al-Riwayah. 
i is also al-Shafi‘l’s opinion, 
This is the meaning of this form, 
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he kissed the Stone.* Further, the purpose is tawaf, t 


; ; > therefore he ; 
terminate the talbiyah on commencing it. It is for this reason ee : 
ose 


performing hajj stop Pronouncing it upon the commencement of rary) 

He said: He is to Stay at Makkah in a state of release from th ee: 
as he has been released from the ‘umrah. rm 

He said: On the day of tarwiyah, he is to wear the ihram of hajj from 
the Mosque."° The condition is that he wear the ihram from the Haram, 
As for doing so from the Mosque, it is not essential. The reason is that this 
worshipper falls within the category ofa Makki (resident of Makkah), and 
the miqat for the Makki during hajj is the Haram as we have elaborated. 


‘After this he becomes like a resident of Makkah. Therefore, he is not to perform the 
tawaf of greeting. 

’He (God bless him and grant him peace), in the year of Hudaybiyyah, arrived for 
the ‘urmrah. This was the sixth year of the Hijrah. He was prevented from doing so by 
the kuffar. Subsequent to negotiations he came the following year to perform the tawéf, 
sa‘7 and shaving of the head. a edb 

That is, in the matn above. The description is recorded in traditions recorded by 
al-Bukhari and Muslim. Al-Zayla‘, vol. 3, 113. 

?Qur’an 48:27 z 

"It is recorded by al-Tirmidhi from Ibn Abi Layla from ‘Ata’ fron 
be pleased with both). He stated that it is a sound tradition. Abi De a 
a tradition with the words: “The person performing the ‘Umrah is to pr 
talbiyah till he kisses the Stone.” Al-Zayla‘T, vol. 3, 114. of sacrifice 

That is upon casting the first stone at the Jamrat al-‘Aqabah, ae It requires 

The Author has altered this rule, therefore, the preferred rule is at 
the wearing of the ihram from the Haram and not from the Mosque. 


m Ibn ‘Abbas (God 
wud has recorde 
ounce the 
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re undertaken by the worshipper 
yonder take the ha as he is now performing the hay), 
spend he ramal in the tawaf al-ziyarah and is to 
sie ; son is that this is the first tawaf for him 
ee vel from the mufrid who has performed 


He is to 

yadest es js to 

pinar™ t. 
acer a silt after 


peor ect to hajj as distmguis 
ng tamattu’, after having put on the 
formed the tawaf and the sat prior to his one 
t to perform the ramal in the tawaf al-ziyarah, 
the sa‘ after it, as he has done so once. 

for the sacrifice (dam) of tamattu‘, on the basis of the 
ble Sit If he does not have the ability to offer dam, he is 
text that We eT : daring hajj and for seven days when he returns to 
to fast fer ee basis of the interpretation that we have already elabo- 
eae ai If he kept fasts for three days during Shawwal and then 
ee es ‘umrah, they will not be a valid substitute for the three 
oe fasts. The reason is that the cause for the obligation of these 
fsts is tamattu’, which is a substitute for the sacrifice, and he is as yet not 
inthe state required for tamattu‘.'' Thus, the offering of the three fasts is 
not alowed prior to the existence of their cause. 

If he keeps the fasts, at Makkah, after putting on the ihram for 
wnrak, but prior to undertaking the tawaf, it is valid in our view. Al- 
shafi'i (God bless him) disagrees. He relies on the words of the Exalted, 
“Then fasting for three days during hajj.”"* We maintain that it is perfor- 
oe coming into existence of the cause, and the meaning of 
rr x ees in the text is the time of hajj, as we have already 
si tess re oe ae merit in delaying them till their 
vith respect to aint yo afah, on the basis of the explanation 

If ‘ 
mal, ome ee tamattu‘ wishes to drive the sacrificial ani- 
Beater merit | mn the ihram and drive his Sacrificial animal. There is 

, titin this as the P é : 
trove his animals w; ‘ the Prophet (God bless him and grant him peace) 
in this, with him. Further, there is great blessi d i 
ng and devotion 


=" . 

* vorshipper perform! 
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ee ‘i ne he is no 
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He is lia 


"For h 
“Qu sop PAF On the ihram of hajj. 
ig re 3 
beth) A Corded by al-Bukhary 
» Ale . ‘a z. t 
Zayla'i, Vol, 3,15, "and Muslim from Ibn ‘Umar (God be pleased with 


he, 





land Beets fe We have already related.'4 
animal), because it is 
1S symbolic whereas + 
biyah and then put t 
. 18 with this that h h 

€ sacrificial anj bear 
ee none Y Moving with it as bis 


eran which is better than ie the talbiyah and dri 


is better than tajlil ( ae (Dating 


mentioned in the Bo 
ajlil is for adornment. He j ca ae 
he garland (around the 
€ enters the state of ihra 
al, as well as b 


S preceded, [t jc 
ve the sacrificial 


Oe, ing driven in front of him, xd 
most effective in publicising the oe Puta 


. fact. The exception is wh ants 
aren et ; ption is when the animals 
Meets - cohen he is to lead them, 
Yusuf and fasiineny (God fone badanah, according to Abi 
to Abii Hanifah (God bless him), and nec onto acni 
eral indanin fe thiects w58 him), and it is disapproved. [sh‘ar, in its lit- 
he vip , € drawing of blood with a cut. Its description is that 
= TATU by piercing the base of the hump on the right side or 
the left side. The jurists said that it is better to do so on the left side 
because the Prophet (God bless him and grant him peace) pierced the 
left side by intention and the right side by exception." He is to spread the 
blood over the hump for announcing the fact of sacrifice. This practice is 
disapproved according to Aba Hanifah (God bless him), while it is good 
according to the two jurists. According to al-Shaf' (God bless him), it isa 
sunnah as it is reported from the Prophet (God bless him and grant bint 
peace) and from the Khulafa’ Rashidiin (God be pleased with them). 
The two jurists maintain that the purpose of placing a garland is that the 
sacrificial animal should not be pushed away when it approaches wate! 


ee eee eee 

I It has preceded prior to the chapter on qiran. It has been recorded by all the 5! 

maim’'s ot the sound compilations. Al-Zayla’‘i, vol. 3, 115, want 
"This is the tradition sive that has iat recorded by al-Bukhan and Muslin from 

fbn “Umur (God be pleased with both). Al-Zayla‘i, vol. 3, 45. ba 10. 
"Reported partly by Muslim and partly by al-Bukhari. Al-Zayla, vol. ir x ? 
"The narration about the act of the Prophet (God bless him and grant bit ee 

recorded by al-Bukhari, while that from the khuafa’ is recorded by HED 

sound compilations. Al-Zayla’y, vol. 3, 17-18. 
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re These attributes are found per 
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‘ Wis le 
ect, but the jurists say that they have just cal 


keeping in view the fact that there ts pot 
ce 3 ns ’ 
‘ood (and not a sunnalt) sass to Aba Hanifah (God bless him 
sion of the animal 1n sn ay 48 when there is a conflict of evidences 
ag ae dis prohibited; ba Lt ‘shar undertaken 

< mutilation an arnt 4dence.? The ish’ar 
: ai nce is given to the prchiniie® Hi e), he maintained, was 
rereren 3 -< him and grant him peace), : 

het (God bless him and grant - rise the polythe- 
: eae for the protection of the animal for aye : r 46 said 
: would not have been prevented from See pe * cdertabert bi 
that Aba Hanifah (God bless him) disapproved? . ai led to the appre- 
the people in his time, due to their excesses nt ean he disapproved the 
hension of the wound spreading. It 1s also sal 


reference of ish‘ar over taqlid. ; 

He said: When he enters Makkah, he is to perform the ae = 
the sa‘i, This is for the ‘umrali that we have elaborated s e se - 
performing tamatty’ and not driving a sacrificial animal. Se wea 
take off the ihram until he wears the thram for the hay) onthe y ‘ 
tarwiyah2 The basis is the saying of the Prophet (God bless huiiry ast 
grant him peace), “If | had known earlier about my affair what | at 
to know later, | would not have driven my sacrificial animal and I wou 
have made it an ‘wnrah and then released myself from it."** This negates 
telease when the sacrificial animals are driven. : 

He is to wear the ihram of hajj on the day of tarwiyah just like the 
residents of Makkah wear the ihram. If he advances the wearing of the 
thram over this day, it is valid. The hastening of the ihram of the hay by 
the person performing tamattu’‘ is better insofar as there is enthusiasm 
im this and greater hardship. This merit is available to the person who has 


returned when it 18 lost. 


adder and 1 TEN plicit in con 
ane jy'ar, which is also more EXf 
-ctly in Ish ar 
fectly 19 


: ke 
ht casual from this asp 


"The Author does not say that the tradition about the prohibition of mutilation hats 
‘brogated the tradition about ish’ar, but he does say sv indirectly through preference. 
Al-Zayla'i, vol. 3, 118, 

“This isa rule of reconciliation or preference, yy 

~ This is a response to what is claimed by al-Shafi'i (God bless him). The opposition 
hy the Unbelievers is linked to the next tradition and those giving the same meaning, 

~'In other words, there is no difference between the person who drives the animal 
4nd one wha does not, with respect to the tawaf and the sa'i, however, the person who 

TWes the animals is not to take off the thrin. 


“ht is recorded by al-Bukhari and Muslim from Anas (God be pleased with him). 
AL-Zayla', vol. s, 120. 
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he is liable for 
have elaborated. 


When he shaves his head on 
both ihrams.3 The reason is tha 


release from the rites of hajj, as is the Case with saly 
Prayer. Thus, he is released from both ihrams. 

The residents of Makkah do not have 
tfamattu‘ or qiran and the ifrad form is exclu 
(God bless him) disagrees with this, and the proof against him are the 
words of the Exalted, ”This is for one who is not a resident here being 
Present in al-Masjid al-Flaram.”* The reason is that the two forms have 
been prescribed as a facility by 


: waiving one of the two journeys, This 
facility is provided to the worshipper coming from outside Makkah, 
A person who is within the 


mawagit has the status of a resident of 
Makkah so that he is not eligible for the tamattu‘ form or gtran. This 


is distinguished from the case of the resident of Makkah when he goes 
to Kafah and then performs qiran, in which case it is valid. The ae 
is that now his ‘umrah and hajj are commenced from the migat, and he 
acquires the status of the afagi. aig 
If the person performing tamattu' returns to his land Ks Ne 
of his ‘umrah, when he did not drive a sacrificial oe zs are 
stands nullified. The reason is that he has come to a fh shi. that 
tions with his family in between the two rites, and it is Sa font 
his tamattu‘ has been nullified. This is what has been rep 
number of Tabi‘an.?¢ ‘ . ‘th his fam- 
If he had driven the sacrificial animal, his See die to Abii 
ily were not proper, and his tamattu‘ is not nullifie a (God bles him) 
Hanifah and Abi Yisuf (God bless them). aS oaeca with two jour 
: . * 
said that it stands nullified because he ors bliged to return as long 
neys. The two jurists maintain that he is 


cial animal as 


Well as to One who h 
the Sacrifice (dam), Which is the dion 


NOt done $0, 


of tamatty: see 
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t the shaving of the eased from 


head js the cause of 
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the facility of Performing 
sively for them.+ Al-Shafit 
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Se = ‘varah, because the 1, 
am «ee a of ziyarah, 
3Except for women who wait till the rawaf 


‘umrah for women is like the ihram of hajj. pees ae 
4If a resident performs the iran or the tam 

mitting an offence, But see below. 
Qur'an 2:196 : oni al-Qur'a 
eh recorded by al-Tahawi in his book Ahkam 

al-Jassas. Al-Zayla't, vol. 3, 121. 
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proper. 


i months 
; rior to the 
ho wears the ihram of ‘umrah p 
0 I 
If a person W. 


eae d when the 
circuits, an a2 
the tawaf with less mane es its and wears the ibrar 
ei mence he completes the circit eason is that the ihram 
months of hay) aha is to perform tamatty . aus is to a time before the 
bean es aa veandiiibt therefore, ae ae acts that are taken 
in our view is a ‘ formance 0 f all 
; ; ig valid. It is the perto . the rule o 
aren Sat the acts are found, they are given 
into account. As 


the acts. <= is ‘umrah prior 
2 he performs four or more circuits of the ere me same year he 
to the seat of hajj and then performs the hajj wi 


f 
: rformed most 0 
is not performing tamattu‘. The reason ts that he has pe 


rites are not rendered invalid due to sexual ths of hajj. Malik (God bless 
attained release from them prior to the son ee of hajj. The proof 
him) takes into account completion during the m n is that the facility is 
against him is what we have mentioned. The reason | tamattu’ has the 
for the performance of acts, and the person eee the months of 
facility of performing two rites in a single journey during 
hajj r 
He said: The months of hajj are Shawwal, Dha seta oe 
ten days of Dhu 'I-Hajj. This is how it is reported from t er MER IBA 
Allahs (‘Abd Allah ibn Mas‘id, ‘Abd Allah ibn ‘Umar and ‘Al d with 
‘Abbas)** as well as from ‘Abd Allah ibn Zubayr (God be please th 
them all). The reason is that the hajj is lost with the passing of the ae 
of Dhi ‘l-Hajj, but the loss is not realised if there is time remaining, This 
indicates that the meaning of the words of the Exalted, “The hajj is in 


»'That is, if he annuls the intention he need not return. 


“These are the three Companions (God be pleased with them) according to our 
jurists. The others have a somewhat different view. Al-Zayla‘i, vol. 3, 121. 
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month. 
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If the worshipper advances the i 

these months, his ihram is peraieks Bi Selah 
formed. Al-Shafi‘i (God bless him) disagre 
the thramn of the ‘umrah as that is a ruky 
our view and resembles purification wh 
its time. The reason is that the ikram 
obligation of things, and this is vali 
thing whose location is advanced. 


When a person from Kafah travels for the ‘ : 

of hajj, is free after completing it, shaves een e zs ern months 
takes up residence in Makkah or in Basrah, and sess ae esi 
during the same year, he is performing the tamattu‘ Soree af haf ss 
first is that he has availed the facility of two rites inasi ngle journe on 
the months of /rajj. It is said that this is agreed upon. It is also said Suk 
is the opinion of Abii Hanifah (God bless him). The two jurists maintain 
that he is not performing tamattu', because such a person is one whose 
‘umrah begins from the migat and his hajj from Makkah, while his two 
rites in this case are both from the migat. The Imam maintains that the 
first journey continues as long as he does not return to his own land. As 
both rites have been combined in this journey, he becomes liable for the 
sacrifice of tamattu’* 


If he travels for the ‘umrah, renders it invalid, is free from it, clips 
his hair, then takes up domicile at Basrah, and thereafter performs the 
‘umrah during the months of hajj and performs the hajj in the same 
year, he has not performed the tamattu‘ form of hajj, according to Abi 
Hanifah (God bless him), while the two jurists say that he has, The ret- 
son is that this is a renewal of the journey and he performed two rites : 
it, The Imam maintains that he continues in his first journey 4 long 
he does not return to his own land. 
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d there is no tamattu for 
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Ta uld do so, because it is not possible for im to come out « 
invalid, he sho fthe ihram except through the required acts. The liabil- 
ie: of tamattu‘ (dam) lapses, because he could not avail 
scope of performing two rites in a valid way through a single 
journey, Z 

fa woman performs tamattu‘ and offers the sacrifice of a goat 
(id sacrifice), it will not be considered a substitute for the sacrifice of 
tamattu' (dam), The reason is that she has brought about an act that is 
not obligatory, The same is the response for a man who does so. 

Ifa woman comes under her monthly course at the time of her 
iri, she is to bathe and wear the ihram, and is to do what the other 
nie = but she is not to perform the tawaf of the House until she 
deed fatten is based on the tradition of ‘Aishah (God be 
Isthat tawaf is ‘acids th a uss SORT eQurseat Sapihe The asaeen 
bath is for ilvanand ae - vies while the station is in wilderness. This 

-lishe ei Keiercte 2 - at, thus, it is beneficial. 
*yirah, she may depart es oe ue after the station and the tawaf al- 
meat on account of rs akkah and she will not be liable for any 
es Blving up the tawaf al-sadr. The basis is that 
Zaye ated by al- 
a meee e, oi 
ic ar wh: 


\ t. 4) 
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"Wiellaneg amatty’, Pp nd the one following it have been discussed under 
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WS t8Sues gf the x hese two and even the last issue are to be treated as the 
Tee forms of hajj discussed. 


done 


khari and Muslim from ‘A'ishah (God be pleased with her). 
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ess him and 
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: men, on account of menstruation ae Branted an eXemne: 
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parts from Makkah, unless It is required per. 
release of , unless he takes up resi ; for one 
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; igatory for him d - The reason is that th 
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Mit is recorded by al-Bukhari and Muslim from Iba ‘abbas (God be pleased with 


him). Al-Zayla‘i, vol. 3; 123, 


Chapter 49 
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ifthe worshipper 12 the state of shram applies perfume, he is liable for 
lies perfurne to @ whole limb or more, he 1s liable 
i calf, thigh 


explation. If he app 
for atonement by slau: 
and what is similar. The reason is 
plete utilisation, and this occurs throug 


the complete penalty. 

if he applies perfume to what is less than 4 limb, he is liable for 
sadagah (charity), due to deficiency in the offence. Muhammad (God 
bless him) said that it is imposed in proportion to the (value) of atone- 
ment by slaughter (dam) by comparing the part with the whole. It is 


stated in al-Muntaqa* that if he applies perfume to one-fourth of a limb, 
f the head. We will men- 


oes for dam on the analogy of shaving © 

i an distinction between them, God the Exalted, willing. Thereafter, 

sai Pe of dam is met by the slaughter of a goat in all cases except 

wil “ we shall mention in the chapter on sacrifice, God the Exalted, 

wi ped ee pertaining to the ihram, that is not determined is met 
e-half sa‘ of wheat, except that imposed for killing lice and locust. 


This j . 
is is how it has been transmitted from Aba Yusuf (God bless him). 
he is liable for dam. The 


Boye said: if he dyes his head with henna, 
is that it is deemed a perfume. The Prophet (God bless him and 
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grant him peace) said, “He * 


: nna is a perfumes 
over his head (to prevent the soiling of the thea eee so 
: 1); he 


twice, one for perfume and the second for cover; 
If he dyes his head with wasimah hee 
oe because it is not a perfume, 
aie eg ae 
saa am) ney if Be dyes his hair with wasimah for pur 
gainst eadache, he is liable for compensation j eae 
the fact that he will cover his head. This is the ane jen re of 
Muhammad (God bless him) has mentioned in al-Asl sche eee 
the beard, however, he restricted himse ning enn 


If to mentioni 
= 6 _@ - a 10nin the he ‘ 
Jami al-Saghir, which means that each one of them Gea i ad in al 
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If he applies oil,’ he is liable for dam, according to Abii Hanifah (God 
bless him). The two jurists said that he is liable for sadaqah (charity). i 
Shafi't (God bless him) said that if he applies it to his hair, he is liable for 
dam for trying to remove the ruffles in his hair. If he applies it to another 
place there is no liability for him due to the absence of such need. The 
two jurists maintain that it is a kind of food except that it has its utility 
in the meaning of killing of lice and the removal of ruffles, thus, there is 
a deficient offence in its use. According to Abu Hanifah (God bless him) 
the argument is that it is a base for perfume. It cannot be excluded from 
the category of perfumes for it kills lice, smoothens the hair, and does 
away with dirt and ruffles, thus, the offence is complete with all these 
things and that leads to dam. The fact that it is a food does not negate 4 
being a perfume as well, like saffron. This disagreement Is a lke that of 
and pure vinegar. As for oil to which perfume has been adde bs = se 
violets and lilies, or whatever resembles them, if used gives tt ik 
by agreement, because it Is perfume. This, however, 1s the case 


used as a perfume. 

If he applies it as medicine to 
there is no expiation for it. The reason! 
but a base for perfume or it is perfume in so 
a perfume is stipulated (for liability). ae ee 
where musk or something similar is used by way 
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his wound or to crac 
s that it is not per 
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or covers his head,’ for a full day, then, 


itched i is liable for sadaqah.* It 
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phe we? m,b Uy Stes bless him) that if he wears it for ete 
sed fro ne aie for dam, and this is the first opimion of Abu 
ne day, he ® Se |. Al-Shafi'7 (God bless him) said that he 
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reyon is that he did not wear it in the sense of a stitched dress. Like- 
wise, if he inserts his shoulders into an outer garment without putting 
hisarms into the sleeves. Zufar (God bless him) disagrees. The reason (in 
our view) is that he did not wear it in the meaning of wearing an outer 
garment, therefore, he is being careful to avoid wearing it. The fixing of a 
durition in the covering of the head is as we have explained. There is no 
disagreement that if he covers his entire head for a full day, he is liable for 
an he is forbidden from doing so. If, however, he covers part of his 
ee ee from Aba Manifah (God bless him) is that he took 
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Radon the basis hate t vat he took into account the major part of the 
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the moustache it is, He is liable oruteh oe Ban i the nnsieeniDt 
for example, if a fourth of the fo ote food proportionately, thus, 
one-fourth of a goat. The word a is clipped he is liable for the value of 
sunnah in this is clipping and n : sive Si tated 
till they are level with the wenperdiv ate ae - 
He said: . 
ne a a eae the locations of cupping, he is liable for dam 
is liable for sada ees ati bless him). The two jurists said that he 
for surance ne = . The reason is that he has shaved these locations 
alae ak tpecee eee which is not one of the prohibited things, 5° 
Ahab & nt tobe means to it, except that there is in it the removal 0 
Abii Hanifeh (Go ae therefore, sadagah is imposed. According to 
sage ie an Ae ess him), the shaving of these locations is intended, 
seativaliefwher i tain his ultimate objective without it and further the 
Hib “sheatina 1 not to be removed is found with respect to a complete 
sig ore, liability for dam is imposed. 
a itenaeke 6-H) the head of a person in the state of ihram with 
While the one ‘wh = ei the person who shaved is liable for sadagah 
bless fhim).aale th se ead is shaved is liable for dam. Al-Shafi't (God 
that it is not imposed if it was not done by his order, aS 
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on is that according to his principle a per- 
m liability for the act, and sleep 


was asleep. The reas 
se of sleep or coer- 


letely exempted fro 
his. In our view, due to the cau 


- wn the si 1s eliminated but not the effect of the rule, and the cause has 
ae tablished, and that is the benefit derived from ease and adorn- 
et ie he is certainly liable for dam. This is distinguished arn 
case of the person under duress who is given an option TR t fee 
types of atonement), because the calamity afflicting him is that 0 nature, 

while here it is due to the act of individuals. Thereafter, the person whose 
o shaved his head 


head is shaved does not have recourse to the person wh 
s imposed due to the facility he has derived. 


(for expenses) as the dam i 
He is now like a person who has derived a benefit with respect to the right 
of ‘ugr.” Likewise if the person who shaves his head 1s free of the require- 
ments of ihram, because the response is 10 different with respect to the 
person whose head is shaved. As for the person who shaves the head is 
liable for sadaqah in this issue of ours in both instances. Al-Shafi'l (God 
bless him) said that he is not liable in any way. The same disagreement 
applies when a person in the state of ihram shaves the head of a person 
who is not wearing the ihram. He (al-Shafi'i) maintains that the mean- 
ing of deriving a benefit is not realised by shaving the head of another, 
and that is the cause of the obligation. We maintain that the removal of 
something that grows out of the body of a human being is one of the 
ve ga of ihram due to its entitlement to protection with the sta- 
Be vegetation within the Haram. Thus, a distinction cannot be drawn 
een his own hair and that of another, except that the offence is com- 
plete when it pertains to his own hair. 
ae = clips the whiskers of a person not in a state of ihram or clips his 
har 7 to feed the needy as he likes. The reasoning underlying this 1s 
the tafath tai stated. It is not devoid of a facility as he may find offence in 
be hit av irt) of another, even if such offence is less than being affected 
eh x tafath, therefore, he is liable for feeding, 
thte'te oF = the nails of his hands or feet," he is liable for dam, because 
fennel ee a prohibitions insofar as it 1s the elimination of dirt and 
Serageatl what grows out of the body. If he cuts all of them, then this is 
availing of a complete facility, and he is liable for dam. 
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He means thereby the clipping of all the nails. 
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Place of all the Nails, therefore 
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is liable fo € nails from differ 
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of the = and disfigured ag di spi g his nails in this fashion he feels 
Offe , ad) for that is so ee aesahed from shaving (of one-fou th 
eg is deficient, sad metimes practised as has preceded Wh =i 
ils the feeding ‘OF agah is to be imposed. As th preen ed, When the 
a needy person, it is the care aD 


we can j 
a aaa treat a major part of the nails 
» as this leads to a situation to 


"That fi, 
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“There ig $4 single dam, 
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uired for feeding equals that for 
m it what he likes. 

tate of ihram is broken and is 
for him. The reason 
bles a dead tree 


en the amount req 


Js, wh 
ent nails, W 
which case he is to reduce fro 


in 
id: nail of the perso? inas 
ne ‘t off, there is no liability 


being broken, thus, it resem 


ees of the Haram. 
a stitched gar 


an option. If he likes 
charity to six needy 


ment or shaves his head 
he may sacrifice 
persons of three 


from among the tr 
if he applies perfume or wears 
an excuse, then he is given 


due to 

a goat, or if he likes, he may gIV€ 

sa‘s of food, OF if he likes, he may fast for three days, due to the words 
dagah or the rites.” 


of the Exalted, “The fidyah ( ransom) of fasting or $4 


The word “or” grants an option, 
him and grant him peace) elabora 


ealed for the case of a person with an 
ikes, because it is wo 


and the Messenger of God (God bless 
ted this as we have stated.'® The verse 
excuse. Thereafter, fasting 
rship at all places, and so 


as we elaborated. As for the rite of sacrifice it is 
t, because the flowing of blood does 
d, except with reference to 
therefore, it is deemed 


was TeV 
is valid at any place he | 
also sadaqah, in our view, 
specific to the Haram, by agreemen 
not lead to the attainment of nearness to Go 
time and place. This dam is not specific to time, 


specific to a place. 

If he chooses feeding, 
evening meal, according to Aba Yusuf ( 
the expiation for breaking an oath. Acco 
him), it is not valid as sadaqah is based on t 
and that is the word mentioned (in the verse). 


it is valid if he does this for the morning and 


God bless him), on the analogy of 
rding to Muhammad ( God bless 
he transferring of ownership 


46.1 CONJUGAL RELATIONS 


16 with desire and ejac- 
hat what is prohibited 
7 and it is as if he 
fondles her with 


cee at the private part (vagina) of his wife 
ig a ah is no liability for him. The reason is t 
wae Tis om ercourse, which is not found in this case, 

agination and ejaculated. If he kisses her or 





Qur'an 22196 
He poi 
points t iti ‘ ‘ 
sound compil 9 the tradition of Ka'b that has been recorded by the six Imams of the 
He Ea Al-Zayla’i, vol. 3, 124. 
: ons his wi ; 
ts also prohibi 4 his wife here, however, the same act with respect to a strange woman 
"Sexual i ited, in this situation and otherwise too. 
intercourse is penetration with or without ejaculation, 






of ‘Arafah, his hajj is *se through one of the 


: not i Pa, 
1s to continue with the hai i and he is lia 


he is liable for qada’ ( 
€ report that “the Me 


Passages prior to the station 


ble for sacrifici 
e one whose haj acrificing a goat, He 


ij has not become invalid, 
substitute later performance). The basis 
ssenger of God (God bless him and grant 


to make the dam flow, t een for the hajj. He replied, ‘They have 
hajj in the future?" This ; ue with their hajj, and they are liable for 
the Companions tee, = 1s what has been transmitted from a group of 
him) said that he is t. ee leased with them all).’® Al-Shafi'i (God bless 
Where he has inter © sacrifice a badanah on the analogy of the situation 
him is the rineualihied i se after the station at ‘Arafah. The proof against 
qada’ is impo €d implication of what we have related. Further, when 
= d for securing an interest,?° therefore, the 
lightened, and a goat is sufficient. This is 
fter the station as there is no qada’ in that 
Sages are treated as equivalent, It is narrated 
s him) that in the case of the passage other 


distinguished from what is a 
case.” Thereafter, the two pas 
from Abi Hanifah (God bles 


"It has b 
‘A narration in akan Dawid in al-Marasil. Al-Zayla‘i, vol, 3, 125. 
20 «ee WatTa supports this. Al-Zayla‘, 

The rectification of his error in losing the hajj. ey RSL, 


“But a badanah h 
as t 
offence. See next rule Nee slaughtered, and not a goat, due to the gravity of the 
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‘d due to the deficiency in 


inval 
Aa rendered inva ae 
ina, the Hay 16 ne o narrations from him. 


Thus, there are tw' 

: eS aaiet to separate from his wife in the ee 
se both have rendered invalid, in our VIew- jie 

a ha es (saying that they have to separate) when they 

ae pete According to Zufar (God bless him), they have 

We ay oes the ihram. According to al-Shafi'l (God ae 
 tateh te when they reach the location where they a 

1 Sages | remember the incident 


jurists maintai t they wil ide 
e jurists maintain tha iber 
Mee thus, they are to separate. We maintain what joins 


‘ is re is no 
them in their nikah (marriage) and this subsists, sesaiae Tee esti 
sense in separating before the iliram due to the a : Spied 

i a 
i fter it as they remember W 
course, nor does it make sense art fe 
to them in terms of severe hardship on account ofa minor ike B a 
sure; their remorse will increase and so will the avoidance (o Y 


thus, separation has no meaning. ee 
fa person has intercourse after the station at ‘Arafah, his hai : ~ 
vitiated, and he is liable for sacrificing a badanah. Al-Shafi (God bless 
him) disagrees (saying that it is vitiated) if he has intercourse Be a 
the ramy (of Jamrat al-‘Aqabah); the basis (in our view) are the words 0 
the Prophet (God bless him and grant him peace), “Ifa person stays at 
‘Arafah, his hajj is complete” The sacrifice of a badanah is imposed due 
to the saying of Ibn ‘Abbas (God be pleased with both)* or because it 1s 
the highest form of facility, therefore, the obligation is enhanced. lf he has 
intercourse after the shaving of his head, he is liable for the sacrifice of a 
goat, due to the continued restriction of his ihram with respect to women 
and not the wearing of stitched clothing and what is similar to it. Thus, 
the offence is light and the sacrifice of a goat is sufficient. 


If a person has intercourse during the ‘umrah before he has per- 
formed four circuits of the tawaf, his ‘umrah stands vitiated. He is to 
continue till its completion, is to perform it later as qada’, and is liable 
for sacrificing a goat. If he has intercourse after he has per formed four or 


m 

(God bless 
depart from 
to separate WwW 


intercourse. T 
and will fall into error, 


a : = 
a first saying that it is rendered invalid and the second saying that itis not: 
This has preceded several times. Al-Zayla'l, vol. 3, 127- 


24 3 
He Points to the tradition recorded by Imam Malik (Go 
~Zayla 1, Vol, 3, 127. 


d bless him) in al-Muwatta’. 
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/@)) as this is a definitive obligation in his vie oe 
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State Of ihram 
the hajj is ner 
* 4 reminder just like 
best. 


and this is not eliminated duc to 


the same as fasting, because the 
Salat, but unlike sawm, God knows 


46.2 Tawar IN A STATE OF IMPURITY AND DEFICIENT 
PERFORMANCE 
A person who 


f qudtim in a state of hadath, is liable 
for sadagah, Al-Shafi'l (God bless him) said that his tawaf is not 
be counted at all due to the words of the Prophet (God bless him ec 
grant him peace), “The tawaf of the House is salat, except that ee 
Exalted, has permitted Speech in it.” Thus, saharah will bea con : e 
for it. We rely on the words of the Exalted, “Perform the ee 
Bayt al-‘Atig,"20" These words do not impose any restriction ee As 
thus, it is not a definitive obligation. Thereafter, it is said tha Sea 
San obligation (wajib) so that 2 
. * ) 
“Four circuits are the major part of the tawaf. The major part is assigned the rule of 
the whole. 
*“Al-Shafi'T (God 


In other words, 
Accordingly, intenti 


bless him) is focu 
» the offence 
on is not take 


18 has preceded in the cha 
“Quran 22:29, 


sing on intention and this is not reset tail 
according to Hanafi jurists is one of ete oa 

4 into account. The focus is on the form of t 

Pler on the fhram. Al-Zayla’i, vol. 3, 128. 
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d that is the is liabl 
fied by 544 wajib by God, ph voluntary.” of hadath, he is liable 
deemed a each tawaf thal a al-ziyarah in a state of f 
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sed a defici 6 
as cause it is 
The reason is that he sak than the first, and 
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fo ‘a1 element), 
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i< is how it 
h. This 1s 

is liable for a badana reason 
subjected 10 ae of janabah, eae with Sra 
ifhe isin as ‘Abbas (Go erefore, It IS F 
has been related from oe sada form of hadath, spre the difference 

is that jandbah is defi oe with a badanah for e 

5 its encie 
lo compensate | 


the fawaf in a state 
lies if he performs ee wane Ahi part of a thing Is 
The same appiiss Vo | impurity, beca x 
minor or major ritua is in Makkah, ane 
ape Berar obs nae fawaf as long as cicqannecsig o 
It is better if he a hter for him. In cer vaf, The correct view 
there is no a ee ; obligation to repeat the ae recommendation e 
ey Se wdath he is ordered by me rdered by way of = h 
t that int the case. of trae the case of janabah he is f iency due to janaba 
repeat the tawaf, and = sason is the excessive de sf he repeats it, after 
gation to repeak it: The he to hadath. Thereafter, sacrifice by slaugh- 
mi lesser eee state of hadath, there is "ie reason is that after 
having, performed it im ie the day of sacrifice. T ains. If he repeats it, 
cone tie :pieion of deficiency rem the days of sacrifice, 
repetition nothing oe in a state of janabah anita rageated it eli 
c my tinah tonement for him, because crifice, he is liable for 
were Ee enn Re epeats it after the days oe to delay as is oe 
is time. If, haweveti . Se h (God bless him) du he had performed i 
dam aceording to Abii Hanifa his family, when he 
from his opinion. If he returns to hi: 


" Wajil, 


“s i a 
: cement it is oblig 
“Accordingly, after commenceme 


i valid per- 
to complete il through 
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in a state of janabah, he is under an obli 
deficiency is excessive, i 


Thus, he js dire 
what he lost, and he is 


and instead sends a ha 
the atonement for it, 
returns to his family, 
valid if he returns an 


because he has lessened the deficienc 
for the poor. If he does not Perform the tawaf al-ziya 
returns to his family, he is under an obligation to 
thram due to the absence of release from it, and 
from approaching women forever unless he 

Ifa person performs the tawaf al- 
for sadaqah. The rea 


son is that this 
cance as compared to the tawaf al- 


it is necessary for giving expressio 


tion from Aba Hanifah (God bless him) to the effect that he is liable for 
sacrificing a goat, except that the first view is correct, 


If he performs the fawaf in a state of janabah, he is liable for sac- 


rificing a goat. The reason is that this amounts to excessive deficiency. 
Thereafter, it is lesser th 


an the tawaf al-ziyarah, therefore, a goat is suffi- 
cient, 


hram, | 
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performs the tawaf. 

sadr in a state of hadath, he is liable 
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n is possible and he may 
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wo oF 


rt of it. Ifhe gives UP the throwing of one, t 
he is to make a sadaqah of one half sa° for each stone, unless 
the total reaches the value of dam, in which case he can 

¢ from the total. The reason is that what is 


amount he like 
minor part, therefore, sadaqah suffices. 


A person who delays shaving of the 
days of sacrifice, 15 liable for dam according to Abu Hanifah (God bless 


him). Likewise, if he delays the tawa al-ziyarah, until the passing ° 
Se tashriq, for he is liable for dam in his view. The two jurists 
cust ce isno liability for atonement in both situations. The same 
Seti ae ete applies 1n the delaying of ramy, the advancing of one rite 
Sails es sacrifice of one performing qiran before ramy and the 
that what is i ead prior to sacrificial slaughter- The two jurists maintain 
Sache lia ee - be recaptured by qada’, and with qada’ nothing else 
wlaged SRE . . The Imam relies on the tradition of Ibn Mas‘ud (God be 
is liable for sth ba he said, He who advances one rite before another 
to dam in rites det rtheh, delaying a rite till after its location gives rise 
to delay with res ermined by location; like the thram. The same applies 
eheaka pent to time in things determined according to time. 
the Haram wanes during the days of sacrifice in a place other than 
and then ae able for dam. A person who performs the ‘umrah 
Hanifah and cai ut of the Haram, is liable for dam according to Abu 
hammad (God bless them). Aba Yasuf ( 


lessen whatever 


three stones, 
given up is the 


head till after the passing of the 


God bless him) 


ent er 
This j 
is 1S how it i 
i ‘ : ke r« ‘ 
5 found in some manuscripts, while in others it 38 from Ibn ‘Abbas 


(God be pleas , 
pleased with both), which is correct. ‘Al-Zayla'h, ¥ ol. 3; 129- 
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said that he i 
: s not liable f 
with him) said: € for anythi 
in asa ae oe opinion sf Ab; = 
but the seta aghir with respect to ee 
is agreement sas rforming the hajj is aie 
ot hajj : ut the latter, bec: mentioned, It js ea: 
ajj was shaving , because the 5 - ICIS said 
correct view, ho g of the head at Mina ere prevaili Y 
, : > WwW ' 
(God bless attain is that there is disa ich is part of the H 
Haram. The sean ote that shaving eee about it “aha a 
n being th the head is - ADU Yiisuf 
peace) and his C g that the Pro ad is not speci suf 
phet (God Specific t 
to al-Hudaybi ompanions (God b 10d bless hi 0 the 
ybiyah, and | e pleased wi mand grant hi 
Haram,” Th “Bn they shaved , with them) im 
. 0 THe twa jurists care their heads at were co 
deemed a cause fo Pie maintain that as pee a place other See 
end of salat, Thus, it i was from the ih aie. Hg RL of the head has ee 
it is the cause of RES Sk of the obligations a the salutation at the 
slaughter. Further 7s - As it is a rite, it is spe 4 thram even though 
haps they shaved ae St al-Hudaybiyah is ak cific to the Haram like 
head is determined b r heads there. The conclusi aes Haram, and per- 
(God bless him) eos as well as location te is that shaving of the 
not determined by et eons ee eters 
is determined by lo ither. According to Muham (Gad bless hit), itt 
him) it is Deeatieen and not time, poet ep (God bless him) it 
determination appli y time and not location Thr to Zufar (God bless 
the ihram, it is = a to compensation throu h di uy seprecmenten 
Clipping of th ae (by anything) : ‘am. As for release from 
e hair and : y agreement. 
are not determi ind shaving of the head i 
the ‘umrah a by time on the bate a Or of the ‘umrah 
location; which i is not determined by tim conseusns {sms because 
Heaaits ie . naeecisa e as distinguished from the 
it, he is not liable bce not clip his hair until h 
The ae or anything i mare e returns, and then clips 
meaning is th: g in the opinion of all the juri 
Haram and then at the person performing the ‘ all the jurists togeth” 
shaving at his ticath eS back to it. As he - ck oe ae : 
If ion in the Har. . dertaKen the clipping or 
sl the person performin: ihc he is not liable for compensation. 
atrae he is liable for tw g giran shaves his head prior to sacrificial 
m), one dam for Gencniel ete to Aba Hanifah (God bless 
is head at other than its appoi 
ppointed time, 


the Auth 
Or) (G 
God bless him) is Ment; 


er 
son Performing fan 
e i 


Untrah, 
at ther 
; € 
MB MN the case 


es . 
Itis record 
ed by al- - 
y al-Bukhari and Muslim. Al-Zayla‘, vol. 3, 129 
» 1) 5 
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for delaying the slaughter 
the two jurists, he is liable 
for anything on account 


r, and another dam 
0 head. According to 
-< the first. He is not liable 


; i : 
for one <4 the basis of what we have said. 


PARATION FOR HUNTING 


on in the state of ihram, 


ds of the Exalted, “Law- 


on land 1s prohibited for a pers 
dis one that has 


at game” 
‘ccible due to the wor 


Know th : 
while prey 7 the sea ! 3 
++ of water-game- 39 Game on lan 

d, while game in the sea is 


fal to you is the pursul 
peen born on s its habitat on lan 
one that is born in th d has its habitat in water. Game is one that 
rotects itself and is wild in its original creation. The Messenger of God 
(God bless him and grant him peace) exempted five of the vicious ani- 
mals” a mordacious dog, wolf, kite, Crows snake and scorpion.” These 
animals attack on their own to cause injury: The meaning of crow here is 
d bless him). 


one that feeds on filth. This is narrated from Aba Yasuf (Go 
He said: If the muhrim it out to someone who 


mt kills game or points 
kills it, he is liable for compen the rule for killing, it is 


sation. As for 
based upon the words of the Exalted, “Kill not game while in the sacred 
precincts or in a state of pilgrimag licitly mentions 


cpepeiuation. & EP ee The verse XP 
o kiani Nod : : for pointing to the animal, there 18 disagreement with 
Aa eens ess him). He says that compensation pertains to killing, 
Sa inde ee is not killing and is similar to pointing by one who is 
Seas eat of ihram towards a permissible animal. We rely 
him). ‘Ata’ (G is : the tradition of Abu Qatadah (God be pleased with 
tidt Wheseveitins: ess him) said that the jurists arrived at 4 consensus 
points out game 1s liable for compensatio 


that pointing out ; n. The reason is 
g out game 1s a prohibition ofthe shram and it amounts to the 


“Fas ee 
i i : 23 
whether it is Paes % prohibited, whether the animal 1s owned or wild and 
Qur'an ea or consumption or otherwise. 
"In othe 
"There fe in, these Ave can be killed without giving 
Cannot stand in . traditions on this, however, they indic 
‘wo traditions. Ons SES other. He appears to combine t 
"Quran sis ayla‘l, vol. 3, 130. 
It is gharib 
. Al-Tahawi : 
om a number of oe (God bless him), however say$ that this has been reported 
panions (God be pleased with them). Al-Zayla‘l, vol. 3, 132 


rise to liability for hunting. 
ate different rules and one 
he ahkam arising from the 






undertakin am, bec a 
‘eBebhee 2 On his Part In addition to this, even ue th 10 such 

or compensation aS IS Narrated fy, earestrict Per 
bless them),46 Pointing Out ga ee i 
which the perso 


If the person Pointin 
the Haram, he is not liab 
Person who 


§ out (the animal) 


is not in the State of thram; 
le for anything, siti 


on the basis of what We said. The 
ness are the same. The reason is that it Gaeie oe at noe 
depends upon destruction, t imi] Ne an ae lee 
Seen Seen Muar to financial penalties for 
The first time offend 
Cause of compensation is not different. 
; The mode of compensation according to Aba Hanifah and Aba 
Yusuf (God bless them) is that the game be valuated at the place where 
is has been killed or at the nearest location from this place that is pop- 
ulated where two P€TSONs in possession of probity valuate it. Thereafter, 
he has an option with respect to ransom (fida). If he likes he may pur- 
chase an offering and slaughter it if the value is that of an offering or 
he may purchase food with it and give it as charity to the needy at one- 
half sa‘ of wheat, one 54° of dates or barley or if he likes he may fast, as 
we will state. Muhammad and al-Shaf (God bless them) said that an 
equivalent animal is due on account of game where such an co 
is possible. Thus, in the case of a gazelle a goat is due, for a pe se 
a goat is due, for a rabbit a kid, for a jerboa a four month old oer of 
an ostrich a camel, and for a zebra a cow. This is based on the words 


hus, it is 5 


er and one who repeats it are equal, because the 


t 


; ilable 
“That is the act of one who points out the animal. He violates the protection avail 
to the animals, thus causing their destruction. 
*By wearing the ihram, he undertakes to protect the animals. 
“This is claimed to be a statement in Mukhtasar al-Karkht. 


gook ¥! rie 


the Exal ed, 
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ation is an offering, brought to the Ka'bah, 
the one he killed, as adjudged by two just 
‘lar for a quadraped is what resembles it 
m a quadraped. The Companions (God 7 
because © “ milars on the basis of the nature and loo 
foe m) imposed sim d rabbit are compen- 
ced with them ostrich, gazelle, zebra anc ra Hiei 
plea draped.* The het (God bless him and grant hin 
of the qu# lained. The Prophe for it”4? An ani- 
gated as WE Oa a ena is game and there 1s a ; ahs ding to 
} ot € y i ‘ sate ry value a 
eace) said, is no similar is compensat When 
vi ad vnit(God bless him), ee Sat a other 
fe jurists is like 
Muhammad ‘ion of these two juris sabe 
ven SE ‘ bless him) imposes a goat for a TET ks 
; afi'i (Go ; e0 
ES nity between them by ore hak ae and Aba Yusuf 
lishes ise. According to yo z 
d makes a noise. “ACCOM i n form and mean 
eel heegiod) absolute similarity 1s one sich ae terms, therefore, 
(Go dit is not possible to interpret the verse ens edie eapwaie 
Paani to mean similarity in Be eae or because this is the 
i : ivi 
e of the rights of in ei aning that 
. a oN eetatie (ijma‘) or because this is : wih eu 
es tuenecdies while its opposite (form) re ad animal killed? 
Mthctet-—Gol knows best—“the reparation of hs domesticated ani- 
shi word “animal” applies to the wild as well ee me bless them) said. 
mal, This is what Abu ‘Ubaydah and ahaa ai it rather than the 
The meaning of what he related is estimation throug 
imposition of a specific thing. 2 ing, or food, 
Thereafter, the killer has an option in ape ae es them). 
or fasting, according to Aba Hanifah and Abu th t the option belongs 
Muhammad and al-Shafi'i (God bless them) ae 2 diene: an equiva 
to the two valuators. If they give the ee they give a ruling of Bee 
lent has to be found, as elaborated by us. maintained by Aba Hanif 
food ‘or fasting, then the ruling is a jurists argue that the option 
and Abii Yasuf (God bless them). These two Oe: -« in haste to meet the 
has been prescribed by way of facility for one 


d “The: compens 
. val equivalent to 
ou.” The st 
men am e value is not 


——————— 
"Quran 5:95 + a) in al-Muwatta’. Al- 
Tt is Tecorded by Imam Malik (God bless him) pagar eeth said th 
It is recorded by the compilers of the four Suntan. 

Sahih. Al-Zayla't, vol. 3, 134. 
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E 
obligation, therefore, it belongs to the 


Killer, ag in 
tion for breaking an oath. Muhammad and al-Shag 
rely on the words of the Exalted, “The valuation is by tw bless them 
(just men),”® or it is the object of the ruling of valuation he ort 
words “food” “fasting” 


option belongs to the two valuators. We ma 


is mentioned in conjuncti 


evidence that it is in the 
words, “ 


the Case 
i 
I 


intain that the term expiati 
ensation and not Offering on & 
like compensation), Likewise ik 
"are in the nominative, Thus, there 
belonging to the Valuators. There. 
© provide valuation of the destroyed animal, after 
gs to the person with the liability. 
ake the valuation at the place® 
is a difference in valuation due t 


is a wilderness where game 
to assign the value at the nearest location where sal 


Place. The jurists said that one witness is sufficient, 
that entails greater precaution and is jess likely to be 
in the rights of individuals,? 

The offering is not to be s 
due to the words of the Exalt 
Feeding the needy may be 


on with compen 


after, their authority is t 
which the option belon 


They are to undert 
it down, because there 


where he struck 
locations. If the place 


0 a difference in 
is not sold, they are 
€ and purchase takes 
but two are better as 
erroneous, as is done 


laughtered at a place other than Makkah, 
ed, “An offering that reaches the Ka'bah”® 
undertaken at a place other than Makkah, 
Al-Shafil (God bless him) disagrees. He treats it like the offering on the 
basis of the common meaning of ease for the residents of Makkah. We 
maintain that the offering is a method of attaining nearness to God bat 
cannot be rationalized, therefore, it is associated with place and time, As 


: ea i nd 
for sadagah, it can be rationalized in terms of nearness at all times 
locations. 


Fasting is permitted at a place other than Makkah as it attains near- 
ness to God at all places, , ating 

If he slaughters the offering at Kufah, it is deemed valid by ws ae 
it like feeding of the needy. The meaning is that gives a sadagah of m 


Qur'an 5:95 i ‘ thal 
That is, Makkah or Mina, according to some. Likewise, some jurists anaingalt 

the season has to be taken into account as well. tion to settle 
*This would indicate that two witnesses are required by way of precau 

issues involving the rights of individuals, 
*Qur'an 5:95 
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t (of 
ing the value of the mea 
ea slaughter wer pee other 
sng $0» e reason ‘no at M ’ 
rf pee hunted): een for the offering ; make an offering that 
the an! ) cannot be a su d for the offering, he is to Se Neapabertia i 
ah tion is ae che itt unqualified use chek (God bless 
rifices, because § Muhammad and al- uaek 
: i aning.- : : urpose, De 
be understood In ee animals are valid for seed che obligation of 
: m) said that even bre pleased with them) ae Acdien ter BBE 
ie Companions (Go da four month old kid ena are pertuitted 
ing a one year AY dbless them), younger dagah, When the 
Of gland Aba Yusuf (GO that is, when he gives sadaqah. 
- any of feeding the needy, 


i in terms 
‘ i s valuated in 
ih the animal killed i : 
eneroiiedl BETTE SO a pensated in terms of its value 
5 


oes greater JU 


ifthe OP 
is valid for sa¢ 


tion} it is now com es Sie 
offood in our views eee «ahi he is to give each needy ned that he 
fhe buys food pipet dates or barley. It is te Be The : aascit ts 
¢ ne 3 sa‘. 
half sa‘ of wheat OF OnE: t is less than one ; wih a6 
give food to a needy eae interpreted in terms of the am 
i tion 
that when food is men : ; 
own to the law (shar’). vo the animal killed is val 
ies ised in terms of fasting, for every 
If the option is exercise? in fast of one day is to be kept for that 
eee re of dates or barley. The reason !s ible 
one-half sa° of wheat or one $4" © f the animal killed is not poss! of 
estimating fasts (directly) in terms 0 stimated them in terms 
because fasts have no value; therefore, we & (shar‘), as in the case 
i 4 Sstinatiee in this way is known to the law (s ’ 
od. 
of ransom (fidyah), . the food, the 
a aan of less than one-half sa’ 1s *“ x eat or of fasting 
worshipper has a choice of either ee i a less than a day is not 
for one complete day, The reason is that fas E ohles is less than what 
lawful. The same applies if the obligation (as up to the extent of the 
is to be given to one needy person; he is to oe Sais d. 
obligation or fast for one complete day, as we ts off one of its limbs, 
Ifhe injures the animal, plucks out its hair or aad of the whole for 
eis to compensate the damage caused, a Bn 
the part, as is done for the right of individuals. ofan animal (bird) oF 
If he plucks out the feathers from the wing f the category of those 
Cuts its fore and hind legs, the animal moves out ps is liable for its 
animals that can protect themselves, thus, the 
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Ss ( 


long as j 
Bas it has not become rott 
a dead young one em a 


value of a young one sear erges from the egg, 


Is alive. This js bas 


ere is no com 
ae mouse and a asks 
ee (God bless him 
0 be killed in Permissib 


ation for killi 
: ngac i 
dicions dis 7h ‘crow, kite, wolf, snake, scor- 
8. This is based on th 
and grant him dete es on the words of the 
at le territae e), Five vicious things are 
he > scorpion, the mo y as well as in the Haram: the kite, the 
: od bless him and erant Ba and the mordacious dog 55 The a te : 
ci © mouse, the crow, the ki im peace) also said: “The muhrim is to kil 
ious dog” The sack Fig fe, the scorpion, the snake and the morda- 
ae that by mordaciou eee in some of the narrations. It is also 
a within the same - 0g Is meant the wolf, or it is said shat: thew 
: olesome food (at aihcstan The crow is one that feeds on filth and 
: s for the magpie, it has times). The reason is that it initiates the attack. 
Fess oa does it initiate renee because it is not called a 
im) that a - It is narrated fro a i 
3 : m Aba Hanifah (God 
what Is donskderen ces dog is the same as a wild one ane 
re houses and one that tea a species. Likewise a mouse naiing around 
n the five exempted th; wild. The hyena and the jerboa are not included 
ings, because they do not initiate attack. 


a 
The répo 
(God be P rt from ‘Ali (Godb 
€ Pleased wi 1d be pleased with him) i space a 
a “It is recorded a om) is recorded by ‘Abd a Sam while that from Ibn ‘Abbas 
-Zayla'i, vol. y al-Bukhart and Musli Naazan -Zayla‘y, vol. 3, 135+ 
3+ 136, uslim from ‘A’ishah (God be pleased with her)- 


It is reco 
tded by al-Tahse.< = 
y al-Tahawi in Sharh al-Athar. Al-Zayla‘i, vol. 3, 136 
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fleas and ticks, as 
from the human body. Yet 
ant the black and yellow types that 
e is not permitted, but there is no 
e) stated first. 

of whatever amount 


ing mosquitoes, ants; 


y do not arise 


ability for kill 
e, Further the 
ici _By ant is me 

e yiciou e : 

oD ihe killing of those that do not bit 
ion due to the “lah (underlying caus 


ho kills a louse is to give sadaqah 
tful of food. The reason is that it arises from the dirt 


in al-Jami' al-Saghir it is stated that he is to feed 


something (to a needy person). This indicates that it is valid if he gives 
alittle something to a needy person to eat by way of permissibility even 


though it does not satisfy his hunger. 
A person who kills locust is to make a sadagah of what he likes. The 


reason is that locust are part of game of the land, and game is something 
that cannot be caught except by means ofa trap and the hunter intends to 
catch it. A date is better (as sadagah) than one locust, due to the saying 
of ‘Umar (God be pleased with him) that a date is better than a locust 
(when people were paying one dirham per insect).°” 
mteees ee for the muhrim if he slaughters a turtle. The 
beste and gecl aig A the nie af pests and insects and resembles 
Se Ee een 
drperades aii Ean sie ed, thus, ils not game. 
becasue aia as Feta of the Haram, 1s liable for its value, 
Manet imal, therefore, the rule covers the whole 
a te eke ot Spare animal whose meat is not eaten,” like 
those that the law ka heresies is liable for compensating it, except 
them, Al-Shat seca tk as eet and we have already enumerated 
tory as these animals ar = BOL ENS that compensation is not obliga- 
those iclineeantit Ste a aes by instinct and are to be included in 
literally covers all pred at have been exempted. Likewise, the word “dog” 
to their being aonidbone We maintain that predators are game due 
slnuay timate keane ecause they are hunted as game, either for their 
Constructed upon vici ng or for repelling the injury they cause. Analogy 
cious animals is not permitted insofar as it leads to 


There is 2° li 


these are NOt B 


A person W 
he likes, like a fis 
(tafath) of the body. 


———— ee 
“It is re = 
ported by Imam Mali 
*Like the ti alik (God bless him) in al-M , We 
ger, leopard : in al-Muwatta’, Al-Zayla‘, vol. 
“Like a hawk or tite. or the lion. y Ol. 3, 137. 
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apparent value of a Sts 


If a preda 
if tor at 
liability for him, shee , 


at. 


wit 
exempted) Vidacem inne apprehended harm, 
sion from the Lanett rete injury. Wi als, therefor, is beter if 
should not be reeves the right of th Sih the ea eutecit pea 
attacking mihene obligatory. This is distinguished that compensation 
who is an findividie there is no permission te Sent ee ees 
If the Soar the owner of the camel, 
for compensatio tL under duress to kill game and he kills it, he is li 
by the text that n, because the permission is restri e kills it, he is liable 
There is ah ie recited earlier. stricted through expiation 
ahen andad veces if the mukrim slaughters a goat, a cow, a camel, 
Same as they are not ee duck. The reason is that these things are not 
houses and ponds as it ; . The meaning of a duck is one that is found in 
If a person slang 2 beeit created essentially tame. 
compensation. Malik ( oe a pigeon with feathered legs, he is liable for 
and domesticated and od bless him) disagrees. He argues that it is tame 
slowness of its Sats does not defend itself with its wings due to the 
vement. We maintain that such a pigeon is wild by 


6o 
Al-Za a 
yla‘i sa 5 
that iti ys that th aaa 
ee oe by the rth is gharib in the absolute sense. He says, however, 
- l-Zayla’, vol. 3, 134, a ers of the four Sunan. There must be a misprint some 


Tt is ib j 
gharib 
in the absolute sense. Al-Zayla‘i, vol. 3, 137. 
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pture by its flight even if it is slow in 
ribute, therefore, 


jon and prevents ca 
disan accidental att 


esticate 


reat 
Becoming dom 


itis not considered. 
icated gazelle. The reas 


its original ¢ 


getting away: 
on is that it is 


nnul this, like 


f he kills a domest 
d be forbid- 


thus, becoming 
rns wild cannot ta 


Likewise i 
originally games 
acamel when it tu 
den for the muhrim. 

When a muhrim slaughte 
rule of carrion, whose consum 
bless him) said that what the mt 
missible, and as he is working for 
tosuch person. We maintain that slau 
unlawful, therefore, it does not amoun 
bya Magian, The reason is that it is thi 
criterion for the separation of blood from meat, 
when it is absent permissibility is absent too. 

‘ tee yea! pa earregt the slaughter, eats of this thing, he 
(God bless hin) vo what he consumed, according to Aba Hanifah 
Sater Te Sait: i : 9 jurists held that he is not to compensate what 
hiss uizosdicn ma rim consumes this meat, there is no liability for 
iulaughtered) g to their unanimous view. The two jurists argue that this 
fete tie eae is carrion and eating it imposes no liability on this 
that ok the is te ing forgiveness of God, and his (legal) position is like 
(God bless beni, muhrim who consumes it. According to Abii Hanifah 
Rides ena fe a prohibition is due to the fact that it is carrion, as we 
ihrain. "The = in turn Is due to the fact that it is a prohibition of his 
ofits patition a is that it is the ihram that has moved the game out 
nnidestalcine ta oe Aon the muhrim out of his capacity for 
comes to be attrib rc eee It is through these links that the prohibition 
of the other eae his ihram. This is distinguished from the case 
prohibitiore oie oe pene consumption of this meat is not one of the 
T ; Ait-y 
has ee if the-muhrim consumes meat of an animal that 
ihram, if this Shee sanentens by a person who is not in the state of 
the person to bunt Mii eae Rowands Se animal nor did he order 

Where he hunts it dow — aS bless him) disagrees with the point 

sillon dav the vac n for the muhrim (though not on his order). He 

ying of the Prophet (God bless him and grant him peace), 


domesticated does not 4 
ke the ruling of game an 


the animal he slaughters takes the 
ption is not permitted. Al-Shafi'i (God 
hrim slaughters for someone else is per 
that person his act will be transferred 
ghter is a lawful act, while this act is 
t to ritual slaughter like slaughter 
s lawful slaughter that serves as a 
for the sake of ease, and 


rs game, 





“There i 
as he si na harm if the muhrim eat 
slave,”® Wes hunted it down himself or j 
TE Aas eee ne Beek: th 
muh f em) discussed the meat if 
i ae so the Prophet (God bless 
mee it "8 In the traditi 
aera ee LaneaF oye 
or the mepitns we the game 
pointing out ep that it was hunted at his ¢ 
pointing out is easier stipulated and this Seeaiatin 
eine prohibited. The jdicists S350 thes eee in showing that 
(God be pleased with ene Eouion is the SAtipiciwenl Sa 
In the ca SSR Ne have stated thi a ee 
fi thie stars aoe Lag in the Haram, if it is ee erates 
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Ifa person enters the state of thram when at his house or 1n a cage 


with him is a hunted animal, he is under no obligation to release the 
animal, Al-Shafii (God bless him) said that he is under an obligation to 
release it, because he 1s rest raining the animal by holding it in his owner- 
ship, thus, he is like one who has physical possession of the animal.”* We 
maintain that the Companions (God be pleased with them) used to wear 
the ihram when in their houses there were hunted animals and poultry, 
and it has not been related that they released them.®° The well known 
and continuous practice has prevailed, and is one among legal proofs. 
Further, the obligation is not to indulge in physical restraint and he is not 
doing so in person as the animal is safe at the house or in the cage and is 
not accompanying him. The animal, however, is in his ownership. Thus, 
ifhe releases the animal in the wilderness, It will continue to be owned by 


him. Accordingly, continued ownership cannot be taken into account (as 
an effective factor). It is said that if the cage is in his hand, it 1s binding 
s not wasted. 
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If another muhrim kills the animal, while it is in the possession of 
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I & a hunted animal, then, each 
one of them is liable for full compensation, The reason is that each one 


due to Participation, commits an offence that is alone more 
than pointing towards a hunted animal. Thus, multiplicity of 
eads toa multiplicity of compensation. a 
If two persons not in the state of thram Participate in killing a Ler 
animal of the Haram, they are together liable for a single tee ' 
The reason is that Compensation is a substitute for the Sa = 
not a penalty for the offence, thus, the compensation is panes si 
the unity of the subject-matter, This is parallel to the case at a es 
Who kill another person by mistake (khata’). They are together iation.”® 
a single diyah (blood-money) and each is liable for separate ee (bat. 
Ifa muhrim sells a hunted animal or buys it, the sale 18:-VOl See 
The reason is that selling a live animal amounts to restraining 
animal, while its sale after killing it is the sale of ea soa di 
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” That is,protection against hunting. 


Chapter 47 


Crossing the Miqat Without the Ihram 


If a person from Kafah arrives at Bustan Bani ‘Amir’ and wears the 
ihram for the ‘umrah, then, if he goes back to the Dhat ‘Irq? and pro- 
nounces the talbiyah, the dam of crossing the migat is nullified. If 
he returns to it and does not pronounce the talbiyah until he enters 
Makkah, and then performs the tawaf for his ‘umrah, he is liable for 
dam. This is so according to Abu Hanifah (God bless him). The two 
jurists’ said that if he returns to it in the state of ihram, he is not liable 
for anything whether or not he has pronounced the talbiyah. Zufar (God 
bless him) said that the liability is not annulled whether or not he pro- 
nounces the talbiyah, because liability for the offence is not removed by 
his return; he is now like one who departs from ‘Arafat and returns to it 
after sunset. We maintain that it amounts to the recovery of what was 
relinquished within its appointed time, and that is prior to the com- 
mencement of the acts of worship.’ Thus, dam is waived as distinguished 
from the case of departure (from ‘Arafat), because he was not able to 
recover what was given up, as has preceded. The distinction (in the 
school) is that according to the two jurists, recovery takes place when 
he returns in a state of ihram, because he has acknowledged the right of 
the migat, just as he would when he passes by it silently. According to the 
Imam (God bless him), he does so by his return in a state of ihram and 
Pronouncing the talbiyah, because the initial requirement of the rule is 


‘A place close to Makkah, within the migat, but outside the Haram. 
ca is is mentioned in relation to a person coming from Kafah, however, this person 
a ‘0 any of the migat for avoiding the liability of dam. 
his is one view held by al-Shafi'l (God bless him) as well. 


4 ° 
at Is, the acts of hajj. 
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disagreement about the person who crosses the maga eS pei 
and then wears the thram of haj), but thereafter ren ers | is | a - 
qufar (God bless him) considers such crossing of the migat wit ae e 
ihram on the analogy of the prohibitions. Our reasoning is that he ren ee 
the claim of the miqat by wearing the jhram from it in the performance O 

gada’, and qada’ recalls the lost worship, however, gada’ does not do away 
with prohibitions other than this. The difference is, therefore, evident. ‘ 

Ifa resident of Makkah moves out intending to perform the hajj, 
wears the ihkram, but does not return to the Haram, and proceeds to 
stay at ‘Arafah, he is liable for sacrificing a goat. The reason is that the 
migat for him is the Haram and he has crossed it without the ikram. Lf 
he returns to the Haram, pronounces the talbiyah or does not pronounce 
it, then, his case is subject to the disagreement that we have mentioned 
about the afaqi (person coming from outside). 

If the person performing the tamattu‘ form of hajj, after he is free 
of the ‘umrah, moves out of the Haram, wears the ihram and makes the 
stay at ‘Arafah, he is liable for dam. The reason is that when he entered 
oe and brought about the acts of ‘umrah, he acquired the status of 
the eae of Makkah, and the ihram of the resident of Makkah is from 
dslaving Ge on the basis of what we said. Thus, he is liable for dam for 
tener ze ihram till after the migat. If he returns to the Haram, pro- 
for ans e tahlil there prior to the station at Makkah, he is not liable 
respect t ing This is subject to the disagreement that has preceded with 

0 the afaqi. 


Chapter 48 


Combining One Ihram with Another 


Aba Hanifah (God bless him) said: If a resident of Makkah wears the 
ihram of the ‘umrah, performs one circuit of the tawaf, then adopts the 
ihram of the hajj, he is to relinquish the hajj. He is liable for dam for 
relinquishing the hajj and is now under an obligation to perform ‘umrah 
as well as hajj. Aba Yusuf and Muhammad (God bless them) said that 
relinquishing of ‘umrah and its performance as qada’ is better in their 
opinion,’ and in this case he will be liable for dam. The reason is that it 
is necessary to relinquish one of them, because combining the two is not 
legal for the resident of Makkah.” Relinquishing the ‘umrah is better as it 
has a lesser status, has less acts and is easier to perform by way of qada’ for 
it is not restricted by time.> Likewise if he wears the ihram of the ‘umrah 
and then that of hajj when he has not undertaken any act of the ‘umrah, 
on the basis of what we said.* 

If he (the resident of Makkah) performs four circuits’ of the tawaf 
and then wears the ihram of hajj, he is to relinquish the hajj without any 
disagreement. The reason is that the major part of the tawaf is assigned 
the rule of the whole, and in such a case it is difficult to relinquish it for 
itis like being free of the tawaf. This is not the case when he performs 
less than four circuits of tawaf, according to Aba Hanifah (God bless 
him), His view is that the ihram of the ‘umrah is confirmed by the perfor- 
mance of any of its acts, wherease the ihram of hajj is not confirmed in 


‘Because it is easier to offer it as qada’. 
Al-Shafi'i (God bless him) disagrees with this. 
ine to hajj as that is offered in a specified month. 
me is, it has a lesser status. 

at is, more than half the circuits. 
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has relinquished his Sumrah, because it has become difficult to perform 
it, as ‘umrah built upon hajj is unlawful. If he heads towards ‘Arafat, he 
does not relinquish his ‘umrah until he stays there, and we have men- 
tioned this earlier. If he performs the tawaf of the hajj and then wears the 
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ae he is liable for dam for combining the two. The reason is that 
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Chapter 50 
Lost Rites 


Ifa person wears the ihram of hajj, but loses the stay at ‘Arafah till the 
rising of the dawn on the day of sacrifice, he has lost the hajj. The basis, as 
we have mentioned, is that the time of the stay extends up to the dawn. He 
is under an obligation to perform the tawaf and the sa‘iand then release 
himself from the ihram. Thereafter, he performs the hajj as gada’ in the 
future, and there is no liability of dam on him. This is based on the words 
of the Prophet (God bless him and grant him peace), “A person who loses 
the stay at ‘Arafah has lost the hajj. He should perform the ‘umrah and 
release himself from the ikram. The next year hajj is obligatory on him.” 
‘Umrah is nothing but tawaf and sa‘, and once the compact of “umrah is 
concluded there is no way of coming out of it except through the perfor- 
mance of the two rites, as in the case of the uncertain ‘umrah (where the 
intention does not specify the worship). Here he is unable to perform the 
hajj, therefore, the ‘umrah stands determined for him. There is no dam 
for him, because the release has occurred through the acts of the ‘umrah. 
This ‘umrah for the person who has lost the hajj has the same status as 
dam has for the person under siege, therefore, the two (‘umrah and dam) 
cannot be combined, 

The ‘umrah is not lost, and it is valid throughout the year, except 
during the five days in which its acts are disapproved; these days are the 
ned “ia: afah, the day of sacrifice, and the (three) days of tashrig. This 
io ie on the report from ‘A’ishah (God be pleased with her) that she 
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son for this (interpretation) is that an obligation is not established where 
there is a conflict between the reports. 

He said: It consists of tawaf and sa'z. We have already mentioned this 
in the chapter on tamattu’. God knows best- 
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ofthose of his ummah who had acknowledged the unity of God and had 
siood witness to the truth of his message.” Thus; he deemed the sacrifice 
fone goat to be on account of his ummah. The ‘ibadat (acts of worship) 
ae pure financial duties like zakat, pure bodily acts like salat and a com- 
bination of the two like hajj.2 Representation operates in the first type in 
ituations of choice as well as necessity for the attainment of the purpose 
through the act of a representative. It does not operate on the second type 
es any conditions, because the purpose, which is the placing of a bur- 
re body, is not attained through representation. Representation 
itd ne to the third type in case of inability for the second meaning 
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slam. Here each one of them has ordered him to perform the hayj exclu- 
sively for him without any participation (by another). It is not possible 
that it be counted in favour of either one of them due to a lack of prior 
ity.> It is also not possible for him to assign it to one of them afterwards. 
This is distinguished from the case where he performs the hajj for his par- 
ents. Here he has the right to assign it to any one of them he likes 3 - 
is voluntarily assigning the spiritual reward of his act to one of them 
even to both. He continues to retain this option even after he has brough 
about the cause of his spiritual reward (that is, the hajj). In the casé a 
discussion he is acting under orders of another, and he has gone On 
the orders of each one of them. Thus, the hajj has been performe 
himself. 
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that the ihram has been presented as a means towards certain acts an 
isnot intended for itself. A vague thing is capable of becoming the means 
through ascertainment, therefore, a vague yet contingent ihram 1s accept- 
able, This is different from the situation where he performs the acts with 
the vagueness persisting, because the acts already performed cannot be 
ascertained (with respect to the intention). Accordingly, he has opposed 
the orders. 

If another person asks him to perform qiran on his behalf, then the 
dam (of giram) is the liability of the person in the state of ihram. The rea- 
mn 1s that it has been made obligatory by way of gratitude for permission 
cee the two rites. It is the person ordered to whom this blessing is 
= hay available, because the actual acts are being performed by him. 
’ Gabi is witness to the authenticity of the report from Muhammad 
same ae him) tat the hajj goes to the credit of the person ordered. The 
behalf, re if one person orders him to perform the hajj on his 
The two collecti re er orders him to perform the ‘umrah on his behalf. 
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A person makes a bequest that the hajj be performed on his behalf 
and 4 person is deputed (by the relatives) to perform hajj for him. When 
this person reaches Kafah, he dies or his expense amount is stolen, and 
he had spent half of it. The relatives are to pay for the performance af 
hajj on his behalf from one-third of the wealth with the new representa- 
tive starting from his home. This is the view according to Abu Hanifah 
(God bless him). The two jurists said that hajj is to be performed starting 
from the place where the first representative died. The discussion hers 
pertains to the consideration of the one-third and the place of ae 
mencement) of hajj. As for the first, the opinion stated is a “ a 
Hanifah (God bless him). According to Muhammad (God bless 1 
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with a third of the entire amount left. As for the second point, the basis 
for the opinion of Abii Hanifah (God bless him) is analogy to the effect 
that the existing extent of the journey has been nullified for purposes of 
the rules pertaining to this world. The Prophet (God bless him and grant 
him peace) said, “When the son of Adam dies his acts are cut off except 
with respect to three things.” The execution of the bequest concerns the 
tules of this world. Thus, his bequest remains effective from his place of 
residence, as if departure had not taken place. The basis for the opinion 
of the two jurists is istihsan to the effect that his journey has not been nul- 
ified due to the words of the Exalted, “He who forsakes his home in the 
‘use of God, finds in the earth many a refuge, wide and spacious: should 
a: refugee from home for God and His Messenger, his reward 
and a bi and sure with God.”* Further, the Prophet (God bless him 
a blessed } 'm peace) said, “A person who dies on way to the hajj, for him 
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Chapter 52 


the Offering (H ady) 


ng is a goat, due to the report that the Prophet (God 


The minimum offeri 
: t the offering and he said, 


bless him and grant him peace) was asked abou 


“The least is a goat.”” 
He said: The offering is of three kinds: camels, cows, and sheep. The 


basis ig that when the Prophet (God bless him and grant him peace) 
deemed a goat to be the least form of an offering, it 1s necessary that 
the best be cows and camels, Further, an offering is what is offered to the 
Haram so that nearness to God is attained through it. The three kinds, 
however, are equivalent for this purpose. 
ites things not perm itted are those that are not permitted for 
fort ae see The reason is that it is a form of qurbah (nearness) 
fesisetate ¢ y making the blood flow, as in the case of sacrifices. Thus, 
Theta re specific to these two forms. 
Sion aan we a Gat is valid for all cases except for two cases: a 
(andbah), anda Pee the tawaf al-ziyarah in a state of major impurity 
at ‘Arafah, In ies ce who indulges in sexual intercourse after the stay 
Otted its meanir © cases only a badanah is valid, and we have elab- 
Itis ning in what has preceded. 
OF ing Permitted to eat of the offeri deb : 
itis "i. The reason is that it is th a Patorie th S hapedtioee 
ang mite as in the case of = AGE of a rite, therefore, eating of 
fhe US that the Pro h € of the sacrifices. It has been proved to be 
ls Offerings andd phet (God bless him and grant him peace) ate out 
tank their broth. It is recommended that he eat of 


Yo 


"Al-2a 
la'y 
Mis169. S28 that it 
160, it a 
Ith 's gharib, and he found this in a statement of Ata’ Al-Zayla’t, 


as Preceded : 
In th a 
Ss lengthy tradition from Jabir. Al-Zayla'i, vol. 3, 160. 
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the offering, on the basis of w ! 


hat we ha 
mended that he give it NE related, Likewise it 
: away as sad, ‘ SE It is re 
Sacrifices, y aS padagal ae 


in the same Way as is done ¢ 
or 
It ‘ not permitted to the Person making the 
meat i 

% a a other offerings, The reason is that the rest are th 
oP ion. in an authentic report, the Prophet (God bless him ik 
im peace), when he was under siege at al-Hudaybiyah sate ie 
’ Erings 


with Najiyah al-Aslami and sai 
said to him, “Yo ; 
Not to eat anything out of these.’ u and your Companions are 


- It 1S not permitted to slaughter the voluntary, 
rn (Ca) ay ae aah. 
as alsiiahee Deen a0 al-Asl, it is stated that it is permitted 

y offerings prior to the day of sacrifice, though 
slaughtering them on the day of sacrifice has greater merit, and this is 
the correct view.’ The reason is that nearness is attained through vol- 
untary offerings in view of the fact that they are offerings, and this is 
realized when they reach the Haram. If this element is found, it is per- 
mitted to slaughter them on a day other than the day of sacrifice though 
there is greater merit if this is done on the day of sacrifice, The reason is 
that the desire to attain nearness by making the blood flow is more obv- 
ous in such offerings. As for the dam of tamattu‘ and qiran, itis based on 
the words of the Exalted, “Eat thereof and feed the needy,”’ The qada i 
tafath is specific to the day of sacrifice. Further, it is a dam of rite and is 
specific to the day of sacrifice like sacrifices. 


It is permitted to slaughter the remaining offerings at any ime 
the person likes. Al-Shafi‘i (God bless him) said that it !s a ind 
ted except on the day of sacrifice on the analogy of the as Sat itl 
and giran, as each one of these is compulsory in his ee to the day 
these types of dam are for expiation, thus, they are not speci dag ut 
of sacrifice. The reason is that as they were prescribed a deficiency 
deficiency, it is better to hasten them for the removal 0 


tamattu' and giran, 


ee t contain these 
3The tradition as recorded by the compilers of the a se anial by Abmac 
words. AJ-Zayla‘t, vol, 3, 161. The words are found in a tra 110 
Al-Zayla‘l, vol. 3, 162. 
4The Author is disagreeing with the rule state 
ment in Kitab al-Asl. 
5Qur’adn 22:28 


te- 
dinal-Qudartand preferring the sta 
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d without any ite. 
throvg® the * iran because that pertains toa tes fie geen ches 
aftamattl aD - t permitted to slaughter offer d, “An offering 

He said: It cs te basis of the words of the Exalted, 
on 


het 
+ +e the Haram. The Prop 
d the place for it 1s 3 on 
what is offered at a place, A Apes said, “The entire area of pains isa 
(God bless him and grant Iii PF Ka'bah are all a place of sacrifice. 
place of sacrifice and the om “2 sadaqah of it to the needy of the Haram 
; e : . 
 aseanbenbae a Shafi‘ (God bless him) disagrees. In our ee 
and to others as pete al g nearness that can be rationalized, an 
i ttainin 
sadagah is a mode of a ts to nearness. 
sadagah given to any poor person amount © t obligatory. The rea- 
"Ccati Tif) ofan offering is no 
He said: Notification (ta ‘afopmation of transfer to a place so 
son is that an offering conveys the information Of blood flow at that 
be attained by making Its Dio : 
that nearness to God can be a epee ‘+ is not obligatory. 
Ae th h notification, thus, tt 1s : ’ 
place and this is not done throug De ac i cetakamm ahs oonisid 
If, however, the ta‘rif of the offering tamattu is Oe ae a sbeaeriBce 
eted good (hasan). The reason is that it is limite Pre Who can hab 
It is possible that the worshipper will not find pit ‘ta'if), Further, it 
on to it and he will be in need of taking it to Arafa ; aris ‘s distin- 
is the dam of a rite, therefore, its basis is its ae “aughienit 
guished from the dam of expiation, because it 1s permutte - an offence, 
even before the day of sacrifice, as we have stated; its cause 1S 
therefore, it is suitable that it be concealed. ; 
: es cuttin 
He said: In the case of budun there is greater merit n ee - ae 
from the base of the neck), while slaughter is to be under Seid 
and sheep, This is based on the words of the Exalted, Tur itis of he 
Prayer and perform nahr.”® It is said by way of rs Poa com- 
‘*rse that it pertains to camels, God, the Exalted, has said, 


Cs « We 
mands you that you slaughter a cow.’® And the Exalted said, “And 


Ta : * g » dhibh (in the 
"somed him with a momentous sacrifice.” The word ed as 


; rov 
Yetse) means what is presented for slaughtering. It has been P 


6 
Qur'an s; 
195 
Ie we 
"Qu corded by Abii Dawid and Ibn Majah. Al-Zayla’s, vol. 3 
oot aD 108:2 
mour'an 2:67 
4P'an 372197 
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authentic that the Prophet ( 
took nahr for camels and sla 
among the offerings, ifhe lik 
they are standing or when 
a Cott is deemed good. There jg 
n they a 

ae ot a standing on the basis of the re ort 

grant him peace) undertook he tne . me al 


they were standing 2 . 
iiltede coe ate his Companions (God be pleased with th 
8 with their left ii is 


however, g 


ase of these animals, 
ae said; It is preferable that the wor 
“fi ‘ ; 
a Shen himself, if he can do so proficiently. The basis is the report 
rophet (God bless him and grant hi 
camels for the farewell pilgrim d ; tien pens ttle 
davenesvis ce F < ; age an undertook the nahr ofa little over 
MEU nd delegated the remaining to ‘Ali (God be pleased 
Gas a eason is that these are meant for seeking nearness to 
od, and persgation to another. 

He said: He is to give by way of sadaqah the coverings and ropes at 
the offering and he is not to pay the wages of the butcher with these, The 
basis is the saying of the Prophet (God bless him and grant him p ae 
to ‘Ali (God be pleased with him), “Make a sadagah of the coverings a 
ropes and do not pay the wages of the butcher with these.” 

If a person drives a badanah and is compelled to ride it he may Haas 
but if he can do without this, he is not to ride it. The reason is that he has 
meant it to be purely for God, the Exalted, therefore, it is not proP aoe 
he utilize anything of its corpus or benefits for himself, until it ree : 
its destination. The exception is where he is in need of riding 11,08 * 


shipper undertake the slaughter 


—————— wee _payla's, Vol. 
"It is part of the lengthy tradition of Jabir (God be pleased with him), Al-Zayla) 


3, 163, 
"Jt is recorded by al-Bukhari and Muslim from Anas (God 
Al-Zayla‘, vol. 3, 163. 
It has preceded in the lengthy tradition of Jabir (Go 
Zayla‘i, vol. 3, 164. idhi. Al-Zayla’ Vol 3 
‘SIt is recorded by all the sound compilations, except al-Tirmidhi. Al-“4Y 
165. 


be pleased with him). 


d be pleased with him) Al- 
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m and grant him peace) 


the Prophet (God bless hi P 
daa and said, “Ride it. Woe unto you. 5 The 


this tradition is that this person was incapacitated and 
5 ride it and a loss is caused due to his riding, he is liable 


to the animal. 


imerpretation of 


in nee J 


ai al wields «ik, he is not to milk it. The reason is that milk 
ure at} Ka ies, he is not to use it for his personal needs, 
ae . ee t the animal’s udder with cold water so that the milk 
nt ae 4. This is the case, however, when the time of slaughter is 
a rf nd. ; If it is in the distant future, he is to milk the animal and 
ee : nthe milk as sadaqah so that the milk in the udder does not 
ea a animal. If he uses the milk for his eee ey he is to give 
‘ke quantity or its value as he is liable for 1t. ' 
Me ate an offering and it dies, then, in case the offering was 


voluntary he is not liable for another (substitute) offering. yi hae - 
that the seeking of nearness to God became linked to this subjec ee 
and it is lost. In case the offering was obligatory, he is under an obliga 

tion to substitute another for it. The reason is that the obligation remains 
a liability for him. If the animal suffers a major defect, it is to be substi- 
tuted with another animal. The reason is that the obligation is not met 
with such a defective animal, therefore, another animal must be provided. 


He is to do with the defective animal what he likes, because it is now part 


of his remaining assets. If the badanah is damaged on the way, and in case 
olour its garland with its 


itis a voluntary offering, he is to slaughter it, c \ 
blood, and put a blood mark on its hump. He and other well off peop e 
are not to eat of it, This is what the Messenger of God (God bless him and 
grant him peace) ordered Najiyah al-Aslami (God be pleased with him) 
to do. The meaning of the word na‘l here is the garland. The benefit of 
doing this is that people should know that it is an offering so that the 
Poor can eat of it and not the rich. The reason is that permission to con- 
“ume it is contingent upon its reaching its intended destination. Thus, it 
‘snot lawful for consumption at all prior to this, however, giving it to the 
Poor as sadaqah has greater merit than leaving it as fodder for predators. 
here is a kind of nearness in this and the seeking of nearness ** what : 
Ntended. In case it was obligatory, he is to replace it with another, an 


Sh: ss . , 
s 's recorded by most of the sound compilations, especially al-Bukhariand bases 
ayla'i, vol. 3, 165, 


6 . 
This tradition has preceded in this chapter. See also Al-Zayla‘i, vol. 3: 165: 
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The reason is th 


6 at it j 
his property |j 510 longer 
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f tamatty' and 
of a rite. In far: 
fore, itis Suitable 


He is not t 
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its cause is an offe e dam of sie 
7 offence a po ge nor the dam 
Dare cciabernbe . aia it concealed is ae becae 
He menti and is linked or it,” The a. 
oned an offeri ed to those of th ann 
j ng, b h i the same cat } 
goat 1s not usual 8» but he intended th egory. 
; y garlanded es ereby a badanah, b 
as there is no b ed and it is not dee , because a 
m ; : 
enefit of garlanding it, as has eda Ged ie or 
. God knows best, 


a 
eo . 
mee applies to the dam of offences. 
west - f is not a dam in lieu of an offence. 
, the compulsory category like that of offences. 





Chapter 53 


scattered Issues 


out which 4 group 
1 then hajj is to 


at ‘Arafah on 4 day ab 
that it shoul 


d on the day of sacrifice, 


If the residents of ‘Arafah stay 
howeve!, would dictate 


of people testify that they staye 
be deemed valid. Analogy (qiyas); 

not be deemed valid taking into account the ruling if they had made the 
stay on the day of tarwiyah (the 8th of Dhi ‘-Hajj).” The reason 1S that 
stay at ‘Arafah is a worship that depends upon both time and place, and 
without these two conditions being met it is not worship that is valid. 
The interpretation for the ruling based on istihsan is that this testimony 


: ane on negation with respect to 4 matter that is not covered by the 

hace a purpose of this testimony is to negate their hajj (the hajj of all 

he oe e), and the issue of hajj is not an issue of this ruling, therefore, 

is that ee Pe of this group of people is not to be accepted. The reason 

error) a is general confusion due to the difficulty of avoiding 1t (the 
and rectification is not possible. 


the haji there is ; Ossi! 3 In giving an order of repeating 
rejection’ suffi manifest hardship. It is, therefore, obligatory to deem the 
the case ra in case of such confusion. This is distinguished from 
this case rectifyi ese people make the stay on the day of tarwiyah, as 19 
will be arias the error is possible as a whole, so that the confusion 
Further, there j on the day of ‘Arafah (even if the evidence is accepted). 
With a delay Re for permitting something that is to happe 
to occur earlier Th ate 00 precedent for permitting something that had 

. The jurists said that it is essential for the imam not to hear 
Which is one day after the day of ‘Arafah. 


Bit 
Nsuch a 
Case, rectification is possible, 


at has b e 
“Of the weir cannot be undone. 
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such testimony and 


he's 
therefore, they shou © should say that the hajj 


testimon Id go away, T 

e 3 ay. lhe eget e ‘ 
peopl Y ee the raising of Teason is that the People is Complete 
ple testify In the eve 8 Of fitnah (trial),5 Th Te 1s nothing in suc 


€ sa ay 
ME applies if some 


ning on the d; ‘ 
ve day of ‘Arafah that they saw th 
le moon 


(of Dhi’? , 
1b Hajj « 
5 E nN the wav 
Ww . ¢ Way % : 
oe It Is not possible f E and the ninth day ha 
rest of the night or wh or the imam to caren s actually started now) 

ere most people do net act ane nn eee ie 

act upon this testimo 
ny. 


He said: A pe 
rahs on the person who undertakes 
first, then, it ne day when he fee of the second and third Jam- 
because he will ee he undertakes ramy ed Peet ie ramy of the 
performs the serving the seque first and then the rest, 
i ee CORRS ee 

: ird), it is valid . er throwing stones at the sec- 
prescribed tim id. The reason is that he h the sec 
sequence. Al Gia had been given up, and he “ caught within the 
repeats i -Shafi'l (God bless him) a * 1€ has only given up the 
a sequ € ramy of all three. The reason i he it is not valid, unless he 
sar ential way, and it becomes simil Is that it has been prescribed in 
. : awaf or beginning with al-M 1 ar to performing the sa'‘i prior to 
aS that each Jamrah repres aS arwah instead of al-Safa. Our reasoning 
in its own right, hich tac the seeking of nearness to God (qurbah) 
some over others, This is di oa rmissibility does not rest upon advancing 
dent upon the tawaf, and 5 ae from the sa‘7, because it is depen” 
other hand, is identit is lesser than it in status. Al-Marwah, on the 
th , is identified as the point of terminati f the sa‘7 throu 
e text, therefore, commencem ft ion 0 t e sai throug 

He sdid: A person who.h ent cannot be linked to it. 
the hajj on foot is n 2 o has made it binding upon himself to perform 
al-ziyarah. In Kitab i take a ride until he has performed the faw4, 
riding and walki sy ot i ) this person has been given an option between 
principle,® ie nee is an indication of an obligation, and that is the 
pe siti tnte eee e a undertaken the seeking of nearness by ver 
it would if he were to aibew tei ane - ante the a af a a 
of the haji a vow for keeping consecutive fasts. ; 
hajj come to an end with rawaf al-ziyarah, thus, he is to walk til 


a 

; i * - 

This rule cannot be generalised where the legal system is concerned. The imarn here 
who is supposed to hear testimon 


aie mean the Khalifah and not the chief justice 

ates the sighting of the moon. Further, the issue indicates that the fitrah here concern? 
ahs Muslims in the world and not a smaller segment like a modern state OE al 
In other words, such a vow leads to simple obligation (wusttb) and not defini 


ablicarion (fard). 
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med this tawaf. Thereafter, it is said that he is to commence 
the time he wears the ihram and it is said that he should do 
ouse as that is the obvious intention. If he takes a ride he 
because he has caused a deficiency in his undertaking. 
hat he is to take a ride when the distance ts long and 
4 hardship for him.” When he comes close, and the 
is accustomed to walking and such distance will not 
is essential for him not to ride. 
girl who is in 4 state of ihrarm, which was 
then, this buyer has a right to have her 
habit with her. Zufar (God bless him) 


said that he has no such right, because this (ihram) is a contract that pre- 
empowered to revoke it, and it 


ceded his ownership, thus, he cannot be 
aites ae where he buys a slave girl who is married, Our rea- 
hed Sad 40h e buyer is the representative of the seller," and the seller 
me e r _ require her release from the ihram. Likewise, the buyer, 
‘amnuhts (4 vars disapproved for the seller to do so insofar as 
etaghSeniatic ee ing on a promise. This meaning of disapproval is 
bbs ects er e case of the buyer. This is distinguished from nikal, 
ficperninanedse as no right to revoke it if she entered the contract with 
the buyer has a ea right does not belong to the buyer either. When 
toreturn her (to a t to release her from the state of ihram, he is not able 
loZufar (God ble ee on the basis of defect, in our view. According 
ited from deceivi ss him), he has sucha right, because the seller is prohib- 
Cohabit with he ae the buyer. In some manuscripts the statement is “or to 
from the state a - he former statement indicates that he can release her 
er hair or the a7 ram without cohabiting with her, with the clipping of 
Ond statement in 4 ng of nails, and then he can cohabit with her. The sec- 
Cohabitation, behatiers ht he releases her from the state of thram with 
ae It is pre eahie K abitation amounts to touching that results in 
‘of respect for th , however, that he release her without intercourse 
e command of hajj. God knows best. 


he has perfor 
walking from 
go from his h 
ic able for dam, 
The jurists said t 
walking will cause 
person is one who 
cause a hardship, it 

Ifa person buys 4 slave 
permitted to her by her master, 
released from the ihram and to co 


"This rul 
Saghin oar, aPReats t 
. 9° ‘ 
haye been derived by reconciling the narration in al-Jami' al- 


i ’ Stated in the mai 
at is, he has ac n, and that of Kitab al-Asl, which grants an option. 
quired all the rights of the seller. 


Al-Hidayah 


THE GUIDANCE 


a 
Al-Hidayah 


BOOK SIX 





Nikah (Marriage) 





Ch. 54: The Formation of the Contract of Nikah 


Sec. 1: Statement of the Prohibited Categories of Women 


Ch. 55: Awliya’ (Guardians) and People of Equal Status 


Sec. 1: Kafa’ah (Equality of Status) 
Sec. 2: Agency (Wakalah) in Nikah and Other Matters 


Ch. 56: Mahr (Dower) 


Sec. 1: Dhimmis 
Ch. 57: Marriages of Slaves 
Ch, 58: Marriages of the Polytheists 


Ch, 59; Distributive Justice in Marriage (Qasm) 





Chapter 54 


The Formation of the Contract of Nikah 


He said: The contract of nikah (marriage)! concluded? is through offer 
(#ab) and acceptance (qabil) using words that express the past tense 
The reason is that the form (sighah), even though it is meant for notifi- 
cation, has been employed for formation by the shar‘ (law) due to the 
need for making the contract certain (when it was kept vague during 
Jahiltyyah). And, it is concluded with two expressions where one of them 
expresses the past and the other the future, like one party saying, “Marry 
me’, and the other saying, “I have married you”. The reason is that this 
amounts to the delegation of authority for nikah with one person acquir- 
ing the authority to make both statements, as we will be elaborating,* God 
the Exalted, willing. The contract is also concluded with the words nikah 
(marriage), tazwij (marriage), hibah (gift), tamlik (transfer of owner- 
ship) and sadagah (free will offering). Al-Shafi‘i (God bless him) said 
that it is not concluded except with the words nikah and tazwi, because 


‘The term nikah in its original application meant union. Thereafter, the term came 
to be applied to union in marriage. ; 
_ “The Hanafi school maintains that there is only one element for contracts, and this 
isthe sighah (form). Sighah or form consists of ijab (offer) and acceptance (qabill). Offer 
and acceptance are based on consent of rida. As rida is an internal matter and subjective 
Intent is exceedingly difficult to determine and prove, Islamic law follows the a 
“ory of contracts. Thus, outward sighah is taken as evidence of subjective intent. Ua 
Sa statement that issues forth from one of the parties to the contract, and gabiul is the 
“atement of the second party in response to the #ab. . ye 
"To ensure certainty. The purpose is to convey the meaning that the contrac - 
alteady taken place in conformity with the intention of the parties. The form must be 
s that it cannot be interpreted as.a query, surprise or something else. 
" the section dealing with wakalah (agency) in nikah. 
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tamlik® does not express the true meaning of the contract 
actual application of the word nor in its figurative meanj 
is that the word tazwij expresses union, while the word nikah means io; 
ing, and there is no joining or union at all between the owner ii 
owned. We maintain that the word tamlik is the cause Ownership th € 
enables utilisation of the subject-matter by means of exclusive iiinershe 
(milk al-raqabah), which is established through nikah, while éavsations 
one of the implications of the figurative meaning. 

The contract of nikah is concluded by using the word bay‘ (exchange) 
This is correct® due to the employment of 


the figurative meaning. It 
is, however, not concluded with the word ijarah (hire) according to the 


sound narration, because hiring is not the cause of exclusive own 
that enables utilisation. It is also not concluded with the words ibahah 
(permissibility), ihlal (making lawful) and i‘arah (commodate loan), 
due to what we said, nor with the word wasiyyah (bequest), because it 
leads to ownership when reference is made to what comes after death. 
He said: The contract of nikah of Muslims is not concluded unless 
there are present two Muslim, free, major and sane male witnesses, or 
one male and two women, whether or not they possess moral probity 
or whether they have been awarded the penalty of gadhf (false accusa- 
tion of unlawful sexual intercourse). The Author (God be pleased with 
him) said: know that witnessing is a condition for the legal category of 
nikah, due to the words of the Prophet (God bless him and grant him 
peace), “There is no nikah without witnesses,” and this is proof against 
Malik (God bless him) for stipulating publicising (notification) without 
witnesses.® It is necessary to stipulate freedom for witnessing, because a 
slave does not have wilayah (legal authority for acting as a walt). It is also 
necessary to take sanity and majority into consideration, because there 
can be no wilayah without these either. It is also a must to take Islam into 
account for marriage, because an unbeliever cannot be a witness for 4 


Neither in the 
ng. The reason 


ership 


SThat is, the use of any word that conveys the meaning of transfer of ownership OF 
tamlik, é 
°He says this to indicate that there is a contrary view as Weil, ; 
7It is gharib in these words, however, there are other traditions that a ait 
meaning. Among these is a tradition recorded by Ibn Hibban in his Sahih. 
vol. 3, 167. ™ et 
*That is, it should be publicly proclaimed. This is based on 4 esi ee sees 
the meaning that nikah has to be proclaimed even if this is done by the beating 
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e attribute of being a male is not stip 
ss oncluded in the presence of one man an 
visagree ent about this, however, and you will at 
isagre™ of testimony (shahadah), God, the Exalted, willing, Moral pro- 
the OP alah) is not stipulated so that the contract is concluded ve 
pity ( = of witnesses who are fasiq (disobedient), in our view, with mi 
resentc God bless him) disagreeing. He maintained that being a 
shafi'l ( to the legal category of honour whereas a fasig is one who is the 
belo oe f scorn. We maintain that a fasiq is one who Possesses wildyah 
one ig one who can render testimony as well.? The reason is that ba 
thus, * deny it for another (who is marrying) as they fall in the same 
does : ry (Muslims). Further, as he (being a fasiq) qualifies for being the 
wie (one who appoints—according to the Hanafi view), he is also eli- 
na for being one who is appointed to exercise authority (like a gadi). 
rage he can be appointed as a witness,'° A person awarded hadd ina 
case of qadhf can possess wilayah, thus, he can be eligible for bearing tes- 
timony. What is lost for this person, due to the proscription pertaining 
to his offence, is the effect of rendering testimony (not bearing of testi- 
mony). Thus, this lost qualification does not affect the conclusion of the 
contract of nikah as in the case of witnessing by the blind and the children 
the contracting parties. 
: He said: If a Misti marries a Dhimmi woman with the marriage 
witnessed by two Dhimtnis, it is valid according to Abi Hanifah and 
Abi: Yasuf (God bless them). Muhammad and Zufar (God bless them) 
said that it is not permitted. The reason is that listening (to the offer 
and acceptance statements) in nikah amounts to witnessing, but an unbe- 
liever cannot be a witness for a Muslim. Thus, the situation is as if he has 
not heard the statements of a Muslim. The two jurists (Abi Hanifah and 
Abii Yasuf) maintain that shahadah has been stipulated in nikah for the 
purpose of proof of ownership as it pertains to a very important subject- 
matter, and it does not pertain to the obligation of mahr (dower), because 
NO witnessing is really needed for the obligation of wealth. The two - 
(in reality) witness to her statement." This is distinguished from the c ‘ 
Where they did not hear the statement of the groom because the contra 


ulated so that the con- 
d two women. There is 
know about this under 


Witness 


; : also that for the 
‘ "The issue provides a basis not only for the testimony of ew i 
“timony of a woman whether she can be a qadi or even a head of state: 
‘\ qadi must meet all the qualifications of a witness. 

she is a Dhimmi, 
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is concluded with the statements of both;? 
lated for the contract. 
He said: If a person orders a man to marry awa 


his min 
ter and he does not marry her away in the Soho ak jhe athe 
with one man besides the two” as a witness, the nikah is valid 
, ; 


the father will be deemed the person maintaining the contract du 
unity of the session. Thus, the agent will be acting as an emissar d 
one who expresses the consent. Consequently, the person who a sat e 
ing away the girl will remain a witness. If the father is not present Ne 
contract is not valid, because the session of the contract has changed a 
to which the father cannot be deemed the mubashir. On the same aa: 
ing, if a father marries away his daughter who is a major in the presence 
of a single witness, then the contract is valid if the woman is present,'4 
but if she is absent the contract is not valid. 


while the shahadah is stipy- 


along 
Cause 
& to the 


§4.1 STATEMENT OF THE PROHIBITED CATEGORIES OF 
WOMEN 


He said: It is not permitted to a man to marry his mother or his grand- 
mothers, both maternal or paternal, due to the words of the Exalted, 
“Prohibited to you (for marriage) are: your mothers, daughters, sisters; 
father’s sisters, mother’s sisters; brother’s daughters, sister's daughters; 
foster-mothers who gave you suck, foster-sisters; your wives’ mothers} 
your step-daughters under your guardianship, born of your wives to 
whom you have gone in—no prohibition if you have not gone in;— 
(those who have been) wives of your sons proceeding from your Joins; 
and two sisters in wedlock at one and the same time.”” Grandmothers 
are mothers as the mother is literally the origin or because their prohibi- 
tion has been established on the basis of ijma‘ (consensus). 

He said: And he is not to marry his daughter, due to what we have 
recited," nor the daughters of his children howsoever low, on the basis 
of ijma‘, He is not to marry his sister nor the daughters of his sister nor 


42Parties to the contract. 

Father and agent, ‘ 5 

“4She will be undertaking the contract herself, while the father will be considered 
witness, 

SQuran 4:23 

‘That is the verse above. 


Al-Hidayah 
.M ARRIAGE 4 
pook vi 479 


pnal aunt or his maternal aunt. The reason is 


Eee or his ag XC that their prohibi- 
his Pe “nentiONe din this verse. Included in this are the paternal ee 
aes categories (father's paternal aunt and mother’s Paternal iat 
} 


ie ont: maternal aunts of different categories, daughters of Sisters 

¢ different categories and daughters of brothers of different categories 
( that daughters of half and step brothers and so on), because the term 
‘s construed in a general way. 


He said: He is not to marry the mother of his wife whether or not 
he has consummated marriage with her daughter, due to the words of 
the Exalted, ” And mothers of your wives’,” and in this there is no restric- 
tion of consummation. He is not to marry the daughter of his wife with 
whom he has consummated marriage, due to the restriction of consum- 
mation established by the text, irrespective of this daughter being under 
his guardianship or that of another. The reason is that guardianship is 
mentioned as a matter of practice and not as a condition. It is for this 
purpose that the negation of consummation has been deemed sufficient 
for permissibility. 

He said: He is not to marry his father’s wife or the wives of his grand- 
fathers, due to the words of the the Exalted, “And marry not women 
whom your fathers married.”® He is not to marry the wives of his sons, 
due to the words of the Exalted, “Wives of your sons proceeding from 
your loins." The word aslab is mentioned to exclude tabannt and not 
for permitting the wife of a foster son. 


He is not to marry his foster mother nor his foster sister, due to 
the words of the Exalted, “Their mothers who have suckled them..." 
and also due to the words of the Prophet (God bless him and grant him 


peace), “Prohibited on the basis of rada‘ are those who are prohibited on 
the basis of lineage.” 


Qur'an 4123 
tana is, a5 a normal practice, the daughter is usually the ward of the magitaes = Nah 
"Qur'an 4:22 
“Qur'an 4123 
Qur'an 4123 ari 
sa The tradition is reported from Ibn ‘Abbas (God be pleased with both) by oe 
ca slim, It is also reported from ‘A’ishah (God be pleased with her) by all the sou 
Priations, except by Ibn Majah. Al-Zayla‘t, vol. 3, 168. 
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He is not to combine two sisters through mikah nor thr. 
ful ownership permitting intercourse,» due to the words f ea 
“And that you take two sist ‘hed of the Exalted, 

y ers..., “* and the words of the Prophet 
bless him and grant him peace), “One who believes in God and a 
day should not gather his water in the wombs of two sisters.”*5 meas 

If he weds the sister of a slave girl of his and with whom he has had 
sexual intercourse, the nikah is valid, because of the issuance of the off 
and acceptance by eligible parties for a subject matter that is lawful Wk * 
the nikah is valid he is not to have intercourse with the slave irl e en 
though he has not yet had sexual intercourse with the sister he re 
because the sister's marriage stands consummated legally and he is ot 
to have sexual intercourse with her until he deems the slave woman pro- 
hibited for himself in one form or another.”’ It is after this that he can 
have intercourse with the woman he married as there is now an absence of 
intercourse in a combined state. He can have intercourse with the woman 
he married if he has not had intercourse with the slave girl he owns due 
toa lack of combination through intercourse, because the woman owned 
as a slave has not been subjected to intercourse legally, 

If he marries two sisters through separate contracts” and does not 
know which one of them he married first he is to be separated from both, 
because the nikah of one of them is valid with a certainty. There is no basis 
for identifying one due to the lack of priority nor for the execution of the 
contracts with lack of knowledge, as there would be no benefit in this or 
there would be harm. Thus, what comes to be ascertained is separation. 
Each one of them gets one half of the mahr, because it was due to the first 
of the two, but the priority is not known due to a lack of information, 
thus, it is paid (equally) to both. It is said that each one of them should 
file a claim that she was the first or both should negotiate a settlement, 


because it is not known which one is entitled to it. 


In other words, this is not permitted even in the case of two slave girls. 


24Qur'an 4:23 

sThis tradition is gharib, but there are other t s 
of these are recorded by al-Bukhari and Muslim. Al-Zayla i, 

26That is, consummation has now become legally permissible, 


acts as a legal barrier. 

*” By sale, manumission, and so on. 

*8Had it been through a single contract, the contract would have been oo 
of them would be entitled to mahr. In this case, the second contract 1s 


cannot identify the first contract. 


raditions that support the rule. Some 


vol. 3, 168, 


and permission itself 


n void and none 
d, but he 
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to combine in a marriage a woman with her > 
ner maternal aunt or her brother's daughter or her sister's dauphin 
he words of the Prophet (God bless him and grant him peace), 
nis not to be married along with her paternal aunt or sath rs 
unt or her brother’s daughter or her sister’s daughter.” Thee 
well known*? and an addition over the rule in the Qur'an i 
established through such a tradition. 

He is not to combine in marriage two women such that if one of them 

was aman he would not be permitted to marry the other. The reason is 
that combining the two leads to the rupturing of relations (gati‘ar al- 
rahim), Even when the prohibition between them arises due to fosterage 
(rada’) it is prohibited on the basis of what we have related" 
‘There is no harm if he combines in marriage a woman and the 
daughter of her earlier husband from a prior marriage, because there 
is no close relationship between them nor a relationship arising from 
fosterage. Zufar (God bless him) said that it is not permitted, because 
the daughter of her husband if she was considered a male, would not be 
allowed to marry the wife of his father. We would say: The wife of the 
father, if she were deemed a male, would be allowed to marry this daugh- 
ter, The condition is that this should prove true from both sides. 

He said: If a person commits zind (unlawful sexual intercourse) with 
a woman, her mother and daughter become prohibited for him. Al- 
Shafi'i (God bless him) said that zind does not lead to the prohibition 
of marital relations, because these are a blessing and cannot be driven 
away by the prohibition. Our reasoning is that intercourse is the cause 
for making them two parts of a whole through the child so that it is 
attributed to each one of them in its entirety. Thus, her ascendants and 
descendants come to occupy the same position (of prohibition) as his 
ascendants and descendants, and vice versa. Utilising one’s own part is 
Prohibited except in cases of necessity and that pertains to the woman 
Subjected to intercourse. Intercourse is prohibited insofar as it is zina and 
not for reproduction of offspring.” 


He is not 


que tot 
“4 woma 
maternal a 
pradition 1S 


cag 

Hog i8 tecorded by Muslim, Aba Dawad, al-Tirmidhi and al-Nasi from Abu 
Ther be pleased with him). Al-Zayla’7, vol. 3, 169. 

This Is, of the mash’hir category, in the opinion of the A 

Prohibite ‘the tradition stating that prohibited on the basis o 

ited on the basis of lineage. ort 

* text followed for this rule is the one appearing in al-‘Ayni's ai-Binayan. 


uthor. 
f radia‘ are those who are 
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A person whom a woman touches with desire, for him the woman's 
mother and daughter become prohibited. Al-ShafiT (God bless him) said 
that they are not prohibited. The same disagreement applies where he 
touches the woman with desire, and where he looks at her vagina with 
desire and she looks at his penis with desire. He argues that touching and 
looking are not within the meaning of penetration. It is for the same rea- 
son that these two acts do not invalidate fasting and the ihram nor do they 
give rise to the obligation of bathing. Thus, they are not to be linked with 
penetration. Our reasoning is that touching and looking (in this context) 
are the causes leading to intercourse. Accordingly, they are assigned the 
rule of penetration by way of precaution.® Thereafter, by touching with 
desire we mean one that leads to erection or an increase in size (when 
there was prior erection), and this is the correct view. “Looking” that is 
given consideration is at the internal opening of the vagina and this is 
not realised until she is reclining. If he touches her and ejaculates, it js 
said that it leads to prohibition. The correct view, however, is that it does 
not lead to prohibition, because by ejaculation it becomes obvious that 
intercourse was not intended. This also applies to having sexual inter- 
course with a woman through the rectum. 

When a man divorces his wife through an irrevocable divorce or 
through a revocable divorce, it is not permitted to marry her sister until 
her waiting period (‘iddah) is over. Al-Shafi'i (God bless him) said that 
if the ‘iddah follows an irrevocable divorce or one pronounced thrice, 
marriage is permitted due to the complete termination of the nikah act- 
ing upon the terminating factor (final divorce). Accordingly, if he has 
sexual intercourse with her with the knowledge of the prohibition, the 
hadd penalty becomes obligatory. We maintain that the first nikah sub- 
sists (even in this case) due to the continuity of the rules of maintenance, 
prohibition of going out, and awaiting the birth ofa child (or vacation of 
the womb). The operation of the terminating divorce is delayed for which 
reason the restrictions apply.* Hadd does not become obligatory accor d- 
ing to the indication in the Book of Divorce, but it does become obligatory 


BThis is the basis of the rule. In our view, this rule can operate diyanatan and not 
qada’an. 

“That is, the restriction of going out. The text in Badr al-Din al-Ayni's commentary 
is somewhat different here. The text there says “the restrictions apply if he has oo 
course with the woman undergoing ‘iddah,” He interprets the restrictions then to mea 
“the taking of another spouse.” We feel that the text in al-‘Ayni is correct. 


Al-Hidayah 


JAGE 
pook vi: Mast 483 


ding t0 the statement in the Book of Hudid, becay 
ane ‘that the ownership of the subject-matter whi 
the la thus, zina is affirmed. This ownership is not 


«. is lost, } 
i ent er as we have stated. Thus, he will be combini 
0 


in marriage. 1a) is not to marry his s]. i ; 
A master (awa) Is y Mis slave girl nor is a woman to 


srry her slave (‘abd). The reason is that nikah has been perscribed to 
oe rise to fruits shared between the two parties to the contract and bein 
owned negates being an owner and prevents the joint sharing of the fruits 
of nikah. ; 

It is permitted to marry (more than one) Kitabi woman, due to 
the words of the Exalted, “The muhsanat from among those given the 
pook,”» that is, chaste women. There is no distinction between a free 
Kitabi woman and one that is a slave, as we will explain later, God will- 


Se the reason in 
ch would permit 
lost on the basis 
ng the two sisters 


ng. 

a It is not permitted to marry a Magian woman, due to the words of 
the Prophet (God bless him and grant him peace), “Deal with them in 
the manner you deal with the People of the Book, but without marrying 
their women or eating of their slaughtered animals,” nor idol worship- 
ping women, due to the words of the Exalted, “Do not marry polytheist 
women until they believe.”27 

It is permitted to marry Sabian women if they follow the religion of 
a Prophet and acknowledge a Book, because they are from among the 
People of the Book.** If, however, they worship the stars and have no 
(revealed) Book, it is not permitted to marry them, because (in this case) 
they are polytheists. The disagreement transmitted on this issue is to be 
assigned to the confusion about their beliefs. Each jurist has responded 
accordingly ta what he has heard, It is also on the basis of this rule that 
their slaughtered animals are lawful. 

He said: It is permitted to a man and a woman in the state of ihram to 
wed while in the state of ihram. Al-Shafi‘i (God bless him) said that itis 
es Permitted. It is this disagreement that governs the case of a wali in the 

ate of thram giving away his ward in marriage. He relies on the saying 


2 Qur'an 5:5 
a is sharib in this vers 
wut an 2:291 | 
The Kush ‘re supposed to be a group that emerged from the Christians and the Jews. 
°F imposes the condition of following a Book. 


ion. Al-Zayla’T, vol. 3, 170. 
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of the Prophet (God bless him and grant him peace), “The ; 

not to wed nor is he to give away another in marriage 39 W, Muhriny js 
report that the Prophet (God bless him and grant him a Tely on the 
Maymiinah (God be pleased with her) when he was in a me ak + 
What al-Shafi‘i (God bless him) has related is interpreted to o thrary 
intercourse, “an sexual 


It is permitted to marry a slave girl wheth i . 
Kitabi. Al-Shafit (God bless him) =a that it is ihe rae 
man to marry a Kitabi slave. The reason is that nikah with shine a ae 
permitted on the basis of necessity, in his view, insofar as it amo i S is 
presenting a part of himself to a slave (the child will be a slave). Bini. 
the necessity is removed by marrying a Muslim slave girl. It is for this 
reason that he deemed the ability to marry a freewoman a prevention 
from marrying the slave. In our view, the permissibility is unrestricted 
due to the unrestricted nature of the requiring text." In this nikah there 
isa prevention from acquiring a part (child) that is free not passing it off 
into slavery, Further, he has the right not to produce an issue (by way of 
‘azl) and he also has the right not to acquire the attribute of slavery (by 
avoiding marriage). 

He is not to marry a slave girl when he already has a wife who is a 
freewoman, due to the words of the Prophet (God bless him and grant 
him peace), “A slave woman is not to be married over a freewoman.”” 
In its unrestricted sense it is proof against al-Shafi‘i (God bless him), in 
permitting this to the male slave, and also against Malik (God bless him), 
in permitting this with the consent of the freewoman, The reason is that 
slavery has an affect on the distribution of blessings by making them half, 
as we will establish in the Book of Talag, God willing, and the permissi- 
bility of the subject-matter in the state of being single will be established 


and not in the state of being married, 
It is permitted to marry a freewoman when there is an existing oA 
wife, due to the words of the Prophet (God bless him and grant him 


—— eee aes chan Al-Zaylai, 
9]t has been recorded by all the sound compilations except al-Bukhari. Al-Zay' 


vol. 3, 170- nic i theje Bok: Al-Zayla's, vol. 3:17 


4#]t has been recorded by all the six Ima 
“Which is chapter 4, verse 3. 
*See next tradition. 


i 
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__, “a freewoman can be married when there 1s 6 
caceh at it is lawful to marry her under al] Maseru : The 
<plitting of benefits in her case, rthere is 

no he marries a slave girl, while there is a freewoman as a wif 
is undergoing ee ‘iddak hee = iverneable divorce or a des ee 
3 quaced thrice, it is not valid according to Abi Hanifah (God bles 
him). It is permitted according to the two jurists, The reason is that this is 
not marriage, while the freewoman is his wife, and that is the prohibiting 

s, if he were to take an oath that he will not marry while bein 

married to her he would not be violating this oath (with this nia) 
According to Aba Hanifah (God bless him) the nikah of the freewoman 
still subsists due to the continuance of some of the ahkam, therefore, the 
prohibition is to be maintained as a precaution, as distinguished from the 
oath, because the purpose there is that no one other than her will be part 


factor. Thu 


of her share. 
A freeman has the right to marry four freewomen and slave girls, 


but he is not to marry more than this number, due to the words of the 
Exalted, “If you fear that you shall not be able to deal justly with the 
orphans, marry women of your choice, two or three or four; but if you 
fear that you shall not be able to deal justly (with them), then only one, 
or (a captive) that your right hands possess, that will be more suitable, 
to prevent you from doing injustice.’ The occurence of a number in a 
text prevents an increase over it. Al-Shafi‘l (God bless him) said that he ts 
not to marry more than one slave girl, because this is due to necessity, in 
his view. The proof against him is the verse we recited, because a married 
slave girl is included in the meaning of the word nisa’, as in the case of 
2ihar (vow of continence), 

Aslave is not permitted to marry more than two women. Malik (God 
bless him) said that it is permitted, because in the case of nikal he is like 
a freeman, in his view, so much so that he possesses this right without the 
permission of his master. In our view, things are halved due to slavery 
ie the slave marries two, while the freeman may marry four togne 
*Pression to the higher status of freedom. ‘ 

le . : freeman divorces one of the four wives through "% aie 
Orce, it is not permitted to him to take a fourth wile 
Se > - : < y ‘ 
“This bas Preceded in the previous tradition reported by al-Dar'qutni with + 4a 


ain, It j 
44 e - also reported as a mursal, Al-Zayla't, vol, 3. 175- 
uran 4:3 


GE 


divorced wife completes her ‘tddah.* Al-Shafi'i (God bless him) dj 
agrees with this. The case is parallel to that of the nikah of Ml 
during the ‘iddah of the other.*® oLS* DE sie 
He said: If he marries a woman who is pregnant on account of zing. 47 
the nikah is valid, however, he is not to have sexual intercourse wi ee 
till she delivers her burden. This is the view according to Abi wen bee 
and Muhammad (God bless them). Aba Yusuf (God bless him) sz ce 
the nikah is fasid (vitiated), If the pregnancy is through aaa that 
(like a woman in her ‘iddah), the nikah is valid by consensus (ima, 
According to Abii Yisuf (God bless him), the prohibition is essentially ie 
the sanctity of the foetus, and this pregnancy is protected for there is no 
offence connected to it, therefore, it is not permitted to abort it. The two 
jurists argue that the pregnant woman can be lawfully wed on the basis 
of the text, and intercourse is prohibited so that his water should not 
irrigate what another person has sown. Prohibition in the case of a law- 
ful pregnancy is because of the right of the father, but such a protection 
is not available to one who has commited zind. If he marries a pregnant 
woman from among the prisoners of war, the nikah is fasid, because she 
has a lawful pregnancy.*®° If he gives his slave girl, who bears his child 
(urnm walad), in marriage to another, the nikah is void. The reason is 
that her pregnancy is associated with the master so that the child’s pater- 
nity is established for the master without filing a claim (da'wah) for it. If 
the nikah were deemed valid, it would amount to mingling two claims of 
causing the pregnancy. The claim of the master about causing the preg- 
nancy is not strong, however, so that the child’s paternity can be denied 
by mere denial without going through with the lan procedure. Thus, it 
is not to be considered until the child is associated with him. 
He said: If a person has intercourse with his slave girl and then gives 
the nikah is valid. The reason is that she is not 
he deliversa child, the pater- 
he master) without filing 4 


her away in marriage, 
linked to her master through a pregnancy. Ifs 
nity of this child cannot be established (for t 


a etal ; 
In other words, this operates like an ‘iddah tor the man as well. 
“This has been discussed above. 
47That is, one whose pregnancy cannot be attributed to anyone. 
48That is, by treatment or other medical methods. 
“Except for these, all others are lawful.” Qur'an 4:24. tigate 
5°This shows that a marriage in enemy territory among the unbelievers 1 
The presumption is that the unbelievers do get married. 
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«wah). It is, however, his duty to verify the vac 
her marriage) for the protection of his lineage. 
(before ikah has been deemed valid 

when the nikaf has r » the husband should have 

puseorse wither por tothe time of vein the vacation of 

according to Aba Hanifah and Abi Yusuf (God bless them) 
M jhammad (God bless him) said that he would prefer that he abstain 
from sex till the vacation of her womb is established, because it would 
jmount to intermingling his lineage with that of the master just like he 
would in the case of buying the slave, The two jurists maintain that the 
ruling of validity of the nikah is a (legal) sign of the vacation of the womb, 
thus, the husband is not to be asked to verify it either by way of recom- 
mendation or obligation. This is distinguished from purchase, because 
sex outside of nikah is permitted in such a case. 

Likewise, knowing that a woman indulges in zind, if he marries her, 
it is permitted to him to have intercourse with her without verifying the 
yacation of her womb, according to the two jurists. Muhammad (God 
hless him) said that he would not like him to do so until he has carried 
out the verification. The idea is the same as we have stated, 

He said: A nikah of mut‘ah is void. This is the nikah where he says 
to a woman that he would like to utilise her for a certain period and for 
a certain sum. Malik (God bless him) said that it is valid, because it was 
permitted and remains so till an abrogating evidence becomes evident.™ 
We maintain that the abrogation is established through the consensus 
(ijma‘) of the Companions (God be pleased with them), and Ibn ‘Abbas 
(God be pleased with both) changed his opinion to conform with theirs, 
thus, ijma‘ was established. 

Atemporary nikah is void, like one marrying a woman with two wit- 
hesses witnessing that the marriage is for (say) ten days. Zufar (God bless 
him) said that it is valid and binding (perpetually), because a contract 
of marriage cannot become void due to fasid (vitiating) stipulations. We 
maintain that he has created the meaning of mut‘ah here, and it is the 


jain (4A ation of her womb 


n =< 
__ Most commentators maintain that attributing this view to Imam Malik (God bless 
ion that permuts 


Pan neice The books of the Malikis do not contain a narratl Ee 
hot pe a fact, it is stated in al-Mudawwanah that nikah for a period, long or me , i 
that ip In al-Muwatta’, Malik (God bless him) has related a soe .: e 

a $e rophet (God bless him and grant him peace) prohibited mut‘ah on A 1 
ote tis considered to be Imm Malik’s practice that when he relates @ traditio 


Mdopts it and acts upon it. 


=> 
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content that is considered in contracts. There is no difference whether 
the duration is lengthy or is short because limiting the contract With time 
gives rise to the meaning of mut‘ah, and that is found in this case. 


If a man marries two women through a single contract when one 
woman is such that her nikah with him is not permitted, then the nikah 
of the (other) woman with whom marriage is permissible is valid, while 
nikah with the first is void, The reason is that the attribute that Tenders 
the contract void is found in one of them. This is distinguished from the 
case where he buys a freeman and a slave (through a single contract) 
because a sale is rendered void due to vitiating conditions, and the accep. 
tance of a freeman in the purchase is a condition here, Thereafter, the 
entire amount named belongs to the woman whose nikah is valid, accord- 
ing to Abi Hanifah (God bless him). The two jurists maintain that itis to 


be divided between them on the basis of reasonable mahr for each. This 
issue is from the Kitab al-Asl. 


If a woman brings a claim against the man that he married her and 
brings evidence to the effect, with the qadi declaring her his wife, when 
this man did not actually marry this woman, then the woman is at lib- 
erty to stay with this man and is also at liberty to permit him to have sex- 
ual intercourse with her.* This is the position according to Aba Hanifah 
(God bless him), and it is also the first opinion of Abii Yiasuf (God bless 
him), while ina later opinion, which is also the view of Muhammad (God 
bless him), she is not to let him have intercourse with her. The latter 
view is also held by al-Shafil (God bless him). The reason is that the 
gadi has made an error in admitting evidence, because the witnesses have 
committed perjury. The situation is as if they turned out to be slaves or 
unbelievers (whose evidence is not admitted against a Muslim). Accord- 
ing to Aba Hanifah (God bless him), the witnesses appear truthful to the 
gadi, and such evidence is deemed sufficient proof due to the difficulty 
of discovering the reality about their truthfulness. This is different from 
being a slave or an unbeliever, because the discovering of truth in this 
case is possible. If he based his judgement on such testimony and it is 
possible to implement it morally as well as by the declaration of nikah, it 
is implemented to avoid further dispute. This is different from absolute 
claims (that are not supported by evidence for the basis of acquisition), 


es dtm { 
This issue explains a clash between what is to be done morally (diyanatan) and whit 
is the impact of a judgement (qada’an) even if it is based upon false evidence. 
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nere the bases of acquisition conflict, and it is not Possible to give 
be al effect. God knows best. 
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Chapter 55 


Awliya’ (Guardians) and People of Equal Status 


The nikah of a sane and major freewoman stands concluded, when it is 
with her consent, even if the wali (guardian with legal authority granted 
by the shari‘ah) did not undertake this contract. This is so according to 
Aba Hanifah and Aba Yasuf (God bless them) recorded as the Zahir al- 
Riwayah, It is narrated from Aba Yasuf (God bless him) that it is not 
concluded, while according to Muhammad (God bless him), it is con- 
cluded but is suspended (mawgif, subject to ratification by the wali), 
Malik and al-Shafi'i (God bless them) said that nikah is not concluded 
at all through a statement of women, because a nikah is intended to 
meet certain objectives and delegating such authority to them upsets 
these objectives. Muhammad (God bless him) said that such upsetting 
Of objectives is remedied after ratification of the contract by the _ es 
asis for permissibility (according to the Zahir al-Riwayah) . he = 
has undertaken an act that pertains to something that 1s purely : < . 
‘onal right, and she possesses the legal capacity to do so being = pate) 
Possession of discretion. It is for the same reason that she < oar he 
"ansactions in wealth and possesses the right to choose ee 
"alt is asked to undertake her marriage so that she Is eer’ ate 
as eing immodest. Thereafter, according to the Zahir al- ante 
"10 difference between a husband who is equal in oa the husband 1s 
is not, however, the wali has the right to object ah and Aba Yasust 

s* €qual in Status, It is also reported from Asie status it is not pet 
Mitteg = them) that in the case ofa husbané © husband and wife) that 

€cause there are many matters (betwee 
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cannot be resolved by resort to the law.’ It is reported that Mu 
(God bless him) withdrew his opinion and upheld the one fo 
the two jurists. 


It is not permitted to the wali to force a virgin, who is a major, 
marry. Al-Shafi'l (God bless him) disagrees. He decides the issue = the 
analogy of a minor girl. The reason is that the minor is unaware of hi 
complexities of nikah due to the lack of experience. It is also for this rea- 
son that her father takes possession of the dower (sadaq; mahr) without 
her asking him to do so. We maintain that she is a freewoman addressed 
directly by the communication from the Lawgiver, therefore, no one has 
authority over her to compel her. The authority over the minor is due to 
the lack of maturity of thought, which becomes complete upon buliigh 
(attaining her puberty) on the evidence that the communication from 
the Lawgiver (the khitab) becomes directed towards her. She is, therefore, 
just like a young man, and her capicty for being free with respect to mar- 
riage is just like her freedom to undertake transactions in her wealth. The 
father takes possession of her sadaq on the basis of her implied consent 
for he cannot do so if she forbids it.* 


He said: If the wali seeks her permission? and she remains silent or 
laughs, then, that is taken to be her permission, due to the words of 
the Prophet (God bless him and grant him peace), “The permission of 
the virgin is to be attained about her marriage. If she remains silent she 
has consented.”* The reason is that the inclination to give her consent is 
greater, because she is shy about expressing her willingness, but that is not 
so in the case of denial. Laughter has a greater implication about consent 
than silence as distinguished from the situation where she cries, as that 1s 
an indication of annoyance and disapproval. It is said that if she laughs 
in a sarcastic manner at what she hears, then, this is not to be taken as 


hammad 
llowed by 


se matters are those where 


~_ ‘Phat is, these matters are not justiciable. Many of the: 
dy for such things depends 


women claim mistreatment at the hands of men. The reme 
upon education and cultural practices prevalent in societies. 

This is an outstanding passage by the Author and highlights the pos 
Hanafi school. 

3That is, of a girl who has attained puberty. 

‘Traditions conveying this meaning have been recorded by 
lations except al-Bukhari. Though this tradition is gharib in thes 
conveying the same meaning has been recorded from Aba Hurayr 
with him) by all the six Imams. Al-Zayla’i, vol. 3, 194. 
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conse put if she cries without making a sound, it does not amount to 
jection If this is done by a person other than the wali, that is 

He €e th an the walt seeks her permission, or someone else eae 
one i a removed level (like a brother instead of the father) Spite 
her wa a unless she expresses this in words. Silence in this cage is due 
js not a need of discussing the matter for which reason it is not taken 
to the ae When it is taken as such, it is possible. Deeming such consent 
? ny sufficient is only due to need, and there is no such need in the case 
of people other than the awliya’. This is to be distinguished from the case 
where the person seeking permission 1s a messenger of the wali for he 
stands in his place. The seeking of permission deemed valid is one where 
the husband to be is named in a manner in which he can be identified, so 
that her desire to marry him can be distinguished from her desire not to 
marry him. 

The stating of the mahr is not stipulated, and this is the correct view, 
because the #ikah is valid without it. 

If he marries her away and the news reaches her, but she remains 
silent, then, the legal position is as we have stated. The reason is that the 
implication to be understood in the case of silence does not differ. There- 
after, the report, if it is by an unauthorised person,° the stipulation of 
number* and moral probity is required according to Aba Hanifah (God 
bless him) with the two jurists disagreeing. If it is brought by an autho- 
rised messenger, the requirements are not stipulated by consensus, and 
there are precedents for this.” 
eh b . aoe woman’s permission is sought, her consent is to be 
(Goa eee an express statement, due to the words of the Prophet 
uate 7 and grant him peace), The deflowered woman is to a 
Sabacs seks e a is that speaking out is not deemed a defect wi 
sequently, th pan there is less shyness in her due to her experience. Con- 

' there is nothing to prevent an express statement in her case. If 


5yy.: 
Neither the wali nor 
ints number of 
: 1s, there a 


his messenger, 
Persons—two, 
; ples (God Te precedents for this disagreement between Abii Hanifah and his 
"removal o bless them) with respect to the reports of the fudiilf. Among these 
“Its gha ie agent, the termination of partnership and so on. ' te) 
i Horsy this version, but the meaning has preceded in previous traditions 
ayrah (God be pleased with him). Al-Zayla‘t, vol. 3, 195- 
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her virginity has been lost due to jumping, menstruation, a wound 

: : ae : or 
due to increase in age, then, the rule for virgins applies to her, beca 
she is a virgin in reality. The physical contact that she will have will be + 
first contact. It is from this that the words bakarah (first blossom) ia 
bukrah (early morning) are derived. The reason is that she is shy due to 
lack of experience. 

If it is lost due to zina, that is, her virginity, then she takes the same 
rule according to Aba Hanifah (God bless him), Abii Yasuf, Muhammad 
and al-Shafiil (God bless them) said that her silence is not sufficient, 
because she is deflowered in reality and this will be a recurrence of the 
physical contact. It is from this meaning that the words mathwabah (spir- 
itual reward), mathabah (place of repeated return) and tathwib (repeated 
prayer) are derived. According to Abii Hanifah (God bless him), the peo- 
ple know her as a virgin and they will find fault with her for speaking out, 
therefore, it is to be avoided, Accordingly, her silence is sufficient so that 
her interests are not lost. This is distinguished from cases where she has 
had intercourse due to shubhah (mistake) or a vitiated nikah. The reason 
is that the law has publicised it so that the ahkam can apply to her. As for 
zina, it is recommended that it be concealed.’ If, however, her affair has 
become public, her silence will not be deemed sufficient. 

If the husband says to her, “The report of nikah reached you and 
you remained silent,” and she replies, “I rejected the nikah,” then her 
statement will be given legal precedence (accepted by the judge), Zufar 
(God bless him) said that his statement will be accepted, because silence 
is the primary response and express rejection is accidental. Thus, it Is 
like the case where a khiyar al-shart has been stipulated for a party to 
sale and he claims rejection after the stipulated period is over, We es 
that he is claiming a binding contract (of marriage) and the ownership Q 
the benefits, while the woman is denying this. Thus, she is denying like a 
custodian when he claims the return of the deposit, as distinguished aN 
the case of khiyar as in that the binding nature of the contract has becom 
obvious with the passage of the duration. 

If the husband adduces evidence about her sile 
lished. The reason is that he has established his claim with P 
does not possess evidence, then, no oath will be administere 


nce the nikah is estab- 
roof, If he 
d to het 
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ng to Abi Hanifah (God bless him), This j 
rains t oaths taken in six things, and it will be co 
‘wah, God willing. 
of ait h of aminor boy or a minor girl is permitted if th 
ried away bY the wali irrespective of the girl being a virgin or delves 
The wali here belongs to the asabah."* Malik (God bless him) disa r 
with US with respect to the wali other than the father and the ane 
ther, and he also disagrees about the deflowered minor girl. Accordin i 
Malik (God bless him), wilayah (authority) over a free woman danced 
upon the need for it, and there is no need here due to the absence of desire 
for sex, except that the wilayah of the father has been established on the 
basis of the text and against analogy (therefore it is affirmed). The grand- 
father does not fall in this category and is not to be linked with the father 
We would say that it is actually in complete conformity with anabygy: 
because nikah involves the securing of interests and these are not usually 
secured completely except between those of equal status, Equality of sta- 
tus, however, cannot be found at all times, therefore, we have affirmed 
wilayah in the state of minority in order to avoid equality of status. The 
basis for al-Shafi'l’s opinion is that investigation (of these matters) can- 
not be completed through delegation to persons other than the father 
and the grandfather due to the lack of affection in the distant relation- 
ship of such other persons, It is for this reason that such other person is 
‘ie ee undertake transactions in the wealth of the minor, even 
Jews a at over wealth is less important, therefore, it is better to 
icin bee oe ae over the person, which is more important. We main- 
the father S . ationship leads to proper investigation as in the case of 
ered by te th the grandfather. The deficiency that remains has been cov- 
tase rough the denial of binding wilayah," as distinguished from 
evi canner : wealth, because these are undertaken repeatedly and an 
cl for wealth eens therefore, only binding wilayah will be benefi- 
Wot establisheg - the case of parties to the contract, binding wilayah is 
Withee: ue to deficient affection. 
reasoning i a second issue, his (al-Shafi‘'s) opinions based on ae 
Oss of virginity becomes a cause of forming an informe 


Pinion 
due to the gaining of experience, therefore, we have rested the 


di ire 
accor an issue that per- 


ming up in the Book 
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MAs: aed Prescribed for the ‘asabat in the case of i nheritaince: 
ase, the minors will have khiyar al-bulugh. 
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rule on experience for ease. We rely on what we stated with respect 
the realisation of need and the availability of affection, Further, tests 
no experience that can give rise to an informed opinion without hie 
panying sexual desire, accordingly the rule will revolye around minori 
Thereafter, what supports our reasoning is the preceding saying of the 
Prophet (God bless him and grant him peace), “Nikah is delegated to the 
‘asabat,"* which gives no detail. The order in the case of ‘asabat (male 
relatives on the father’s side) with respect to nikah is the same as that of 
residuaries in inheritance with the more distant being excluded by the 
nearer. 


He said: If they are married away by the father or the grandfather, 
that is, the minor boy and the minor girl, they have no option, after 
they attain puberty. The reason is that these two (relatives) possess an 
informed opinion and abundant affection, therefore, the contract will 
become binding if it is concluded by them. It is just as if it was concluded 
with their consent after they had attained puberty. 


If they are married away by someone other than the father and the 
grandfather, then, each one of them will have the option upon attaining 
puberty; if they like they can maintain the contract and if they like they 
can revoke it. This is the view according to Aba Hanifah and Muhammad 
(God bless them), Abu Yusuf (God bless him) said that they have no 
option on the analogy of the father and the grandfather. The two purists 
argue that the relationship of the brother is deficient and the deficiency 1s 
felt due to the lack of affection that may lead to a disturbance in the wage 
tives of the contract, however, recovery is possible through the option 0 
discretion.4 The unrestricted application of the reasoning about ae 
other than the father and grandfather applies to the mother as well as 
qadi which is a sound narration, due to the lack of an informed op! 
in one of them and the deficiency of affection in the other. 


—— EEE is tradi- 
“The text in al-Zayla'‘i is missing for this tradition. Al-Zayla‘i, vol. 3, eed by 

tion has been quoted by Imam al-Sarakhsi (God bless him). It fies of penanimous y 

any of the sound compilations. The Imams of the four schools of law tae ‘ali (God 

accepted this tradition. It is, however, reported as mawquf and ma 

be pleased with him). See al-‘Ayni, vol. 5, 93. 
8That is, khiyar al-bulagh. So ohe shd) ' 
“4 Idrak, the same ae bulagh, according to some, however, discretion ("# 


an additional condition for purposes of wealth at least. 
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He said: A judicial decree is stipulated in this case, 1, is distineni 
om the option of manumission. In this case revocation is fran 
iajury that is not apparent (is concealed ),and the injury is the ae ing 
of disaffection (among the spouses). It is for this reason that theo Se 
iven to the male as well as the female. As the exercise of this dal al 
be binding upon the other spouse, there is a need for q judicial ah 
The option of manumission Is for repelling manifest injury, which is the 
continuance of ownership over her. It is for this reason that the option has 
been granted to the female alone. It is the repelling of manifest injury, and 
repelling such an injury does not require a judicial decision, 
Thereafter, if the minor girl attains puberty, and she has come to 
know about the nikah, but she remains silent, it will be treated as con- 
sent. If she has not come to know about the nikah, she has the option 
until she does and then falls silent. It is the knowledge of nikah itself 
that is stipulated, because she is unable to act without such knowledge, 
As the wali alone possesses this knowledge, she possesses the excuse of 
ignorance. Knowledge about the option is not stipulated, because she is 
free to gain knowledge of the ahkam of the shari‘ah. As the dar is the dar 
of knowledge, ignorance does not amount to an excuse. This is distin- 
guished from the case of a slave girl set free, because the slave girl had no 
freedom to gain the knowledge of the ahkam,"* therefore, she possesses 
the excuse of ignorance about the availability of an option. 
oe the option available to a virgin is annulled by her silence, 
ea : sued available toa boy is not annulled, unless he says, “I con- 
lite e does something that conveys the meaning of consent, the 
Ner rule applies to a girl as well if her husband has had intercourse 
with her prior to her puberty. These situati alogous to the situ- 
atid atthe e y. These situations are analog 
etme of the conclusion of the mikah contract. 
end es eee of puberty for the virgin girl does not extend up to the 
sion in the eee but it is not annulled by moving away from the ses- 
Se of the deflowered girl and a boy. The reason is that this 


'} 

SNorance j Here 
Other ef “1S No excuse even in a layman, is a basic rule in secular law as well. 
bm. “ assificati , 


On of the dar emerges: dar of knowledge and dar of ignorance. 
beedom 8 very interesting passage. Liability fas es the law has been nee 
detailed py 9 is not free can use the lack of freedom as a defence. The dull: de 
n and analysis that is not possible here. Those who i start 
crities in non-Muslim countries may find this passage pire 


ing, Special im min 
n the context of the dar of knowledge and the dar of ignorance. 
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option is not established through an act of the spouse, but is due toa Sie: 
picion of disaffection between the spouses, thus, it is annulled throy h 
consent, however, the consent of a virgin girl is her silence. This js Pi 
tinguished from the option of manumission, because this is established 
through the act of the master; namely, manumission. Accordingly, the 
session is taken into account for it, as is the case with the woman granted 


the choice (of divorce). 


Thereafter, separation resulting from the exercise of the option of 
puberty is not divorce, because the option can be exercised by the female 
as well when the right of talaq has not been granted to her. Likewise, 
due ‘to the exercise of the option of manumission, on the basis of our 
explanation. This is different from the case of the woman granted the 
choice of repudiating marriage, as in that case it is the husband who has 
made her own this right, and it is he who owns the right of divorce. 


If either one of them dies prior to puberty, the other inherits from 
him or her. Likewise, if one dies after puberty, but prior to separation, 
because the contract in its essence is valid and ownership is established 
through it, but it has come to an end with death. This 1s distinguished 
from the act of an unauthorised agent (fudili) (conveying the informa- 
tion), when one of the spouses dies prior to ratification as in such a case 
the contract is suspended (becomes mawguf), but in the present case it 
stands executed and the rights are established through such contract. 


He said: There is no wilayah for the slave, for the minor or for the 
insane. The reason is that they have no wilayah over their own per 
sons, thus, it is apparent that it should not be established over another 
There is also no wilayah for the kafir (unbeliever) over a Muslim, due 


to the words of the Exalted, “And never will God grant to the unbelievers 
authority over the believers.”” It is for this reason that the testimony : 
dmissible and they do not inher 


an unbeliever regarding a believer is ina 

from each other. As for the unbeliever, his wilayah for purposes of oe 
riage is established over his unbelieving child, due to the words of a 
Exalted, “The unbelievers are protectors, one of another: unless you 
this, (protect each other), there would be tumult and oppression onearths 
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x mischief.” It is for this reason that the testimony of a be 
nN unbe- 


e : : 
and gt dmissible against an unbeliever and they can inherit from each 
eac 


jiever 15 4 


other- ‘ 
jose relatives other than the ‘asabat do have wilaya 

satitnd to Aba Hanifah (God bless him). This aes : ack 
of the asabat, and the rule is based upon istihsin. Muhammad (God 
bless him) said that it is not established. His opinion is based on qiyds 
(analogy), and it is also the opinion of Abii Hanifah (God bless him) in 
one narration. The opinion of Aba Yusuf (God bless him) varies on this 
issue, but the best known view is that his opinion is the same as that 
of Muhammad (God bless him). The two jurists rely on what we have 
related.? Further, wilayah is established for protection by the close rela- 
tives against associating someone with her who does not have the same 
status, and such protection is provided by the ‘asabat. According to Aba 
Hanifah (God bless him), this type of wilayah is for the formation of 
an informed opinion on the basis of affection, and such an opinion is 
formed by delegation to one who is singled out as a close relative, which 
is something that gives rise to affection. 

Awoman who has no wali, that is, from among the ‘asabah out of the 
relatives, then it is valid if her mawla, who emancipated her, gives her 
away in marriage, 

‘ieee - no awliya’, the wilayah belongs to the imam and the 
mt i he words of the Prophet (God bless him and grant him 
= : sultan is the wali of one who does not have a wali.”” 

iddvnere aa wali is absent without possibility of contact, it is permit- 
(God bles, teaen reeves from him to undertake the marriage. Zufar 
dha ere sai that this is not permitted, because the wilayah of the 
tight for the = still in force. The reason is that it was established as his 
to hig Shisent: eee of the relationship, and it cannot be annulled due 
Where he is i ccordingly, if he gives her away in marriage at the place 
in telationshi 5 permitted, but the wilayah cannot pass to one removed 

P when his wilayah is continuing. We maintain that this 


nguein 8:73 
Y this h — 
“BY the ina we Nikah is delegated to the ‘asabat.” 
Means the Khalifah and by the hakim he means 


‘aid th his deputy. Itis also 
he means the qadi. 
Ibn Majah as well as others from 


a. 
ing OY bakin 
re S Te, 

ihah (Goan Be Aba Dawid, al-Tirmidhi and 
Pleased with her), Al-Zayla'i, vol. 3, 195: 
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wilayah is one of the informed opinion,* and delegation to one fr 
whose opinion one cannot benefit does not lead to an informed Spine, 
Thus, we delegate the matter to one more distant than him. This eh 
son has a higher priority than the sultan, and the situation is me 
the one where the closest wali has died. If he gives her away in Matriage 
at the place where he is, it is disallowed. After conceding this, we will 
say that the distant wali is distant in relationship but closer for makin 
the arrangement, while the closer wali possesses the opposite, thus, they 
descend into the same position and become equivalent walis, Thus, who- 
ever undertakes the contract, it will be executed and will not be rejected, 

Absence without a possibility of contact occurs where the waliis ing 
land that cannot be reached more than once by the caravans in one year, 
This is what al-Qudiri has preferred. It is said that this is the minimum 
for a journey, because the maximum has no limit, and this has been pre- 
ferred by later jurists. It is also said that such absence occurs when he is in 
a situation that a proposal of equal status will be lost while attempting to 
secure his opinion. This view is the closest to figh, because maintaining 
his wilayah does not lead to the securing of interests. 

If in the case of an insane woman the wilayah is contested between 
her father and her son, then the wali for arranging her nikah is her 
son, according to Abii Hanifah and Abi Yusuf (God bless them). 
Muhammad (God bless him) said that it is her father, because he pos- 
sesses greater affection for her than her son. The two jurists pene 
that the son has precedence among residuaries (excludes the father), as 
this wilayah is based on ‘asabiyyah, while abundance of ae : ve 
to be considered, as it is not so in the case of the maternal grandfathe 
comparison with some of the residuaries. God knows best. 


similar to 


55.1. KaraA’AH (EQUALITY OF STATUS) 


him 
Kafa’ah in nikah is legally acknowledged. The Prophet ees a 
and grant him peace) said, “Beware! Women are to ae yt those 
marriage only by the awliya’, and they are to be iy a ai 
of equal status.”* The reason is that the interests of : e a ig that 
ally best secured among those of a similar status. The r 


ard, and this 
2This means that such a wali has a personal stake in the welfare of the wé 


is based on his natural interest and affection for her. 
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man of nobility will refuse to cohabit with a m 

0. x 3 

fore, equality of status must Be taken into account. This is differ fr 
sidering status on the woman’s side, becaus ent from 

co 


IS € it is the hush : 
ring OB cohabitation, therefore, he will not be offended by aan br 


Jow origitl 

ifa woman arranges her own marriage with someo 
tus, the awliya’ have the right to seek separation b 
order to repel the criticism that will be levelled agains 
forming their duty). 

Thereafter, equality of status is taken into account with respect to 
lineage, as honour is linked to it. Thus, some Quraysh are equal in status 
to Quraysh, while Arabs are equal in status to the Arabs, The source for 
this is the saying of the Prophet (God bless him and grant him peace), 
“The Quraysh are equal in status sub-tribe by sub-tribe, the Arabs are 
equal in status tribe by tribe, and the clients are equal in status man for 
man.” There is no preference of status within the Quraysh on the basis 
of what we have related. The same has been narrated from Muhammad 
(God bless him) unless the lineage is very well known like the families 
of the Caliphs. It appears that he said this out of respect for the families 
of the Caliphs and for keeping the fitnah subdued. The Banii Bahilah are 
not equal in status to the Arabs in general, because they are well known 
for their low origin. 

As for the clients, if both father and grandfather or those above them 
were Muslims then such clients are equal in status to each other, that is, 
those whose forefathers were Muslim. As for a person who converts to 
Islam by himself, or if he has a father who is a Muslim, he is not equal in 
Status to one who had a Muslim father and grandfather, because lineage 
* completed with the father and the grandfather. As for Abi Yosuf (God 
bless him), he linked the person with a Muslim father with one who has 
‘a father as well as grandfather, as is his view in the case of ta'rif 
Mentifying a person with his father’s name). 

. eet converts to Islam is not equal in oT Sai Os 

honouy amo ee {thong nat Muslin pe that we have said 

about tg) ng the clients is on the basis of Islam. he na 
S'am applies to freedom as well, because slavery carries 


an of base origin, there. 


ne of a lower sta- 
etween the two, in 
t them (for not per- 


“Ie 
1§ recorded by al-Hakim. Al-Zayla'i, vol. 3, 198. 
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of unbelief and bears the meaning of humility. Accordingly it has to be 
taken into account for the rule of equality of status, 


He said: Equality of status is also taken into account for Purposes 
of commitment to Din, that is, diyanah (moral uprightness and fear of 
God). This is the opinion of Aba Hanifah and Abii Yisuf (God bless 
them), and it is the sound view, because it is the highest form of honour 
A woman 1s looked down upon more due to the fisq (disobedience) of 
her husband than she is due to his low origin.** Muhammad (God bless 
him) said that it is not to be taken into account as it pertains to affairs 
of the hereafter, therefore, the rules of the temporal world are not to be 
based upon it, unless he is slapped around, made fun of, or goes out to 
the market in a state of drunkenness or the children make fun of him, as 
in this case he is despised. 

He said: It is taken into account with respect to wealth, and that 
means that he should own the mahr and maintenance. This is what has 
been acknowledged in the Zahir al-Riwayah. Thus, if he does not own 
these two things or one of them, he is not equal in status, because mahr is 
the counter value of access to physical contact, therefore, it must be paid. 
Maintenance is the basis for establishing married life and continuing it. 
The meaning of mahr is what is to be paid promptly, as what is beyond 
that is deemed deferred in practice. It is narrated from Abi Yusuf (God 
bless him) that he took into account the ability to provide maintenance, 
but not mahr, because in the case of dower ease is practised and a man is 
considered able to provide it due to the financial ease of his father. As ip 
equality of status in the possession of abundant wealth, it is to be con 

i i ini a Hanifah and Muhammad (God 
sidered according to the opinion of Abu Hanitan a Se aaa 
bless them). Thus, a woman having abundant wealth cannot have ar 

i i hr and maintenance. 
equal a man who is merely able to provide ma ae cola 
reason is that people take pride on the basis of wealth and a enka 
i Abia Yusuf (God bless him) sai¢ " 
down upon on the basis of poverty. ) Se getith 
it is not to be taken into account, because there is no: per 
wealth comes in the morning and departs by evening. ee 

Equality of status is to be given SETTLE - “ Lae : rane 

craftsmanship. This is the view according to Abu 


This appears to be true. 


i 1i ? 
26But do people really believe in this and act accordingly? 


yi: MARRIAGE Al-Hidayah 


pook 503 


a bless then). From Aba Hanifah (God bless him) the 
(Go on the issue. According to Abii Yusuf (God ble 
ratio snsidered unless these are the lower professions like those of th 
to Oe weaver and the tanner. The basis for giving consideration to “ 
ore sions is that the people take pride in the nobility of their rofe : 

role d are looked down upon due to the lower types of See S 
The basis for the other view is that having a profession is not binding and 
itis possible to move from a lower to a higher type of profession, 


He said: If a woman is married and the dower received is less than 
what as reasonably due to her (on account of her status), then the 
awlhiya’ have a right to object to her marriage, according to Aba Hanifah 
(Gad bless him), until the dower is made up or the two SPOUSES are sep- 
arated. The two jurists said that the awliya’ do not have this right. The 
issue as stated is valid according to the view of Muhammad (God bless 
him) where he withdrew his opinion in the case of nikah without the 
permission of the walt, The issue as stated is sound, and is testimony to 
the retraction of the opinion, The two jurists argue that what is in excess 
of ten (dirhams) is her right, however, a person who forgoes his right is 
not criticised like one who does so after the mahr is named. According to 
Abii Hanifah (God bless him), the awliya’ take pride in receiving a higher 
mahr and are criticised when it is deficient, thus, it is like equality of sta- 
tus, This is different from relinquishment after it has been named as in 
that case there will be no criticism. 


Ifa father gives away his minor daughter in marriage and causes a 
deficiency in her mahr, or he arranges his son’s marriage and pays more 
mahr for his wife, it is valid in both cases. This is not permitted to anyone 
oa Me am the father and the grandfather. This is the position according 
or ae aaah (God bless him). The two jurists said that such decrease 
easels Snot per mitted, except by an amount that people tend to 
according The MeanNg of their statement is that the contract is not valid 
Scurin a the two jurists. The basis is that wilayah is qualified with the 
IS yoid ee interests, and when such interests are not secured the contract 
ower is € Teason is that decreasing it to an amount less than reasonable 
f exch not the securing of interests, as in the case of bay’ (trade by way 
ow ge » thus, no one other than the two (father and grandfather) 
'S Tight, According to Abii Hanifah (God bless him), the hukm 
“round the dalil evidence of serving of interests (welfare of the 


nd that is found in the closest relationship. In nikah, there are 


Fe ate two nar- 
Ss him), it ig not 


sions an 


"evolves 
thild) 2 
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objectives that are built upon (the lessening of ) mahr. As for the financial 
aspect, it is the objective in a financial transaction. The dalil (of welfare), 
however, has been deemed absent in the case of persons other than these 
(wo. ; ‘ . 

If a person gives away in marriage his minor daughter to a slave or 
marries his minor son to a slave girl, it is permitted. He (the Author— 
God be pleased with him) said that this too is the view of Abi Hanifah 
(God bless him), on the basis that avoidance of equality of status is foran 
interest that is much higher than it. The two jurists maintain that there 
is manifest injury in this and, therefore, it is not permitted. God knows 


best. 


55.2 AGENCY (WAKALAH) IN NIKAH AND OTHER MATTERS 


It is permitted to the paternal uncle’s son to give his uncle’s daughter 
in marriage to himself. Zufar (God bless him) said that it is not perimit- 
ted. If a woman grants permission to a man to marry her to himself, 
and if he concludes the contract in the presence of two witnesses, then, 
this is permitted. Zufar and al-Shafi‘l (God bless them) said that : is ee 
permitted, They believe that a person cannot at the same time : a 
who transfers property from one end and acquires it from eee ee 
in the case of bay‘, Al-Shafi'l, however, permits this in the case 0 ae io 
when there is a necessity to do so, because no one else can undert ‘a 
for him, but there is no such necessity in the case of the a ae : 
We maintain that an agent in nikah is one communicating e and ae 
ating. What is negated here is the performance of the ee st pertor 
conveying the consent. In the case of nikah, the hugig (rig & hed from 
mance of the contract) do not belong to the agent as ree of pe 
bay" (trade) where there is a direct participant so that io me aides 
formance belong to him.” As he assumes authority for bo ath side 
statement “I have married” will include the statements from 
therefore, there is no need of acceptance (qabiul). 

He said: The marriage of a male and female slave 
sion of their master is suspended subject to ratification 


thout the permis 
wi (mawgitf) Ifthe 


es ‘ ons disti” 
The contract of agency (wakalah) in the case of commercial es ontract 

guishes between the hukrm (legal effects) of the contract and the en is sayin that 

The hugaq belong ta the agent and the hukm to the principal. The sith 

this distinction is not made by the contract of agency in the case of nika’s- 
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ifies it, the marriage is permitted, but ; 
master ro ‘aid Likewise, if a ae : but if he refuses, the Mar- 
riage becomes YO" gives awa 


Y 4 woman in marri 
i ; atria 
without her consent or a man without his consent. This jg 80 in our vise 


gach form of the contract concluded by the fudiili (unauthorised agent) 
when there is a counter-value permitting acceptance, will be conclude 4 
as suspended ( mawgqif) subject to ratification. Al-ShafiG (God bless him) 
said that all the transactions of the unauthorised agent (fudili) are void 
because the contract is concluded for giving rise to its legal effects, but the 
fudiali does not possess the power to establish the legal effects, therefore, 
his action is superfluous. We maintain that the rukn (essential element) 
of the transaction has been issued by one who has legal capacity and this 
js associated with the subject-matter. As the conclusion of the contract 
causes no harm, it is concluded as mawgif so that if there is a securable 
interest in it, the contract may be executed. The legal effects (hukm) of 
the contract can be delayed till after the conclusion of the contract. 


If a person says, “Bear witness that I have wed such and such 
woman,” and when the report of this reaches her she ratifies it, the con- 
tract is void. If another person says, “Bear witness that I have wed such 
and such woman to him,” and when the report reaches her she ratifies 
it, the contract is valid. The same rule applies if it is a woman who says 
all this with respect to a man. This is so according to Abii Hanifah and 
Muhammad (God bless them). Aba Yusuf (God bless him) says that if 
4 woman marries herself to a person who is absent and he ratifies it on 
the report reaching him, the contract is valid. The net result of this is 
that a person cannot act as an unauthorised agent from both sides or a 
fudits from one side and a principal from the other, according to the two 
Gee with Abii Yasuf (God bless him) disagreeing, If a contract takes 
a between two fudiilis or between one fudali and a principal, it is on 
‘ ted on the basis of consensus (ijma‘). He (Abii Yusuf) argues that inne 

“te Ordered to do so from both sides, the contract would be valid, thus, 
ier acts as a fudali from both sides, the contract is suspended. In - 
id tety “Contract is similar to khul‘ and divorce as well as Tg i 

"for wealth,”® The two jurists argue that what \s present he = 
the contract and this is the half of the one present, ve vfs 
nt. Now a part of the contract cannot be suspended 


8 . 
In al Sah ine the rest of 
the te these cases, the sighah expressed from one side is valid. Examine 


6 . 
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the session of the contract asin th ‘ be 
person receiving an order from mG cs oe from the 
a6 {he tWa pathies to the conteare, What tabes ol ene Is transferred 
two sides is a complete contract and so also De etween fudilis from 
it is a unilateral oath (promise) on his part an ae Its sister cases as 
transaction is complete with it. is binding, therefore, the 
h man orders another that he should wed him to a woma 

e marries him to two women through a single contract oe d 
none of the two is binding on him. The reason is fs eta with 
for the execution of the contract of both together due to sister, cae 
order, nor is there a basis for execution of the contract of either with 
out one of them being ascertained (as the wife) due to the absence of a 
priority between the two, thus, what is ascertained is separation. 

If a ruler orders a person that he should marry him to a woman and 
he does so with a slave girl belonging to another, the contract is valid, 
according to Abi Hanifah (God bless him) on the basis of the unqualified 
command and the absence of a suspicion of vested interest. Abi Yiisuf 
and Muhammad (God bless them) said that it is not permitted unless 
he weds him to a woman of equal status. The reason is that the absolute 
command is diverted towards what is reasonable in practice and that is 
marriage with one of equal status. We would say that ‘urf is equal here” 
or it is one that pertains to practice, thus, it is not suitable as a qualifying 
factor. It is mentioned in the topic of wakalah that the acknowledge 
ment of equal status here is based upon istihsan in the opinion of 
two jurists, because no one is completely helpless in marrying Be 
of spouse, thus, where help is sought it is usually for marriage W! 


of equal status. God knows best. 


ded both with freewomen and slaves. 


That is, marriages are conclu 


=> 


Chapter 56 
Mahr (Dower) 


The contract of ikah is valid even if n i in’ 
is that #ikah is a contract of joining atone te oe 
is, therefore, complete with two spouses. Thereafter, aunt abe: = 
(wajtb) according to the shariah* as an expression of the snes . the 
See rites aoe ae is no need of mentioning ie the 

tkah. The same rule applies? if i 
with the stipulation that there is no nie for her. This is hand ae 
tee oe (God bless him) disagrees with this. abs 
ki iva ree; mahr is ten dirhams. Al-Shafi'i (God bless him) said 
care sepa at can lawfully be a price in bay“ can lawfully be the 
ee woman, The reason is that it is her right and it is she who 
‘isa hin a its amount,’ We rely on the saying of the Prophet (God 
; hana ey him peace), “There is no mahr that is less than ten.”* 
hi een is that it is the right of the shari‘ah’ as an obligation and as 
on of the sanctity of the subject-matter, therefore, it has to 


‘That is, iti ; 
vale has tobe paid aber or synallagrnatic contracts where a counter- 
sctording to’ sani F other jurists, says that there are seven names for mahr (nine 
Saday, the wesokad - In the Qur’an, however, there are four names for it. The first ts 
fifth is ahr (tra ae (4:4), the third is ‘ajr (4:25), the fourth is faridah (2:237), the 
‘That is, the ition), the sixth is ‘aligah, and the seventh is ‘ugr. Al-Ayni, vol. 5,30 
‘ attain? a of nikah is considered valid. 
iin Other word at can be the subject-matter of a gift according to Ibn Hazm. 
te, is is part Hs whatever amount is acceptable to the bride is valid as dower. 
dition, howe of a tradition that has preceded in the case of equality of status. The 
That is, it “Ver, is considered da‘. Al-Zayla’i, vol. 3, 199, 196. ; 
**) 38 not the right of the woman as claimed by al-Shafi’i (God bless hun), 


t Is ar 
"ight Oo = 
tthe shart‘ah in order to maintain the sanctity of the contract. 
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amount that has significance, and such an amoun 
‘hams reasoning, from the scale (nisab) for sariqah (theft). 
dir amount less than ten is named then she is entitled to ten, in 
ae tie Zufar (God bless him) said that she is entitled to reasonable 
mahr (fora woman of her status), because naming an amount that iS hot 
suitable as mahr is the same as not mentioning it. We maintain that the 
error in such naming pertains to the right of the shari‘ah and the shari‘ah 
has required it to be ten. As for her own right, she at already agreed 
to what is less than ten so she agrees to ten as well.” Not naming the 
mahr is not a factor to be considered here, because she may agree to the 
passing of ownership without a counter-value sometimes out of respect, 
while at other times she may not give her consent for an amount that is 
substantial, If he divorces her prior to the consummation of marriage, the 
payment of five? becomes obligatory according to our three jurists (God 
bless them), while according to Zufar (God bless him), the payment of 
mut‘ah becomes obligatory just like the case where he did not mention 
an amount. . é 
A person who names a mahr of ten or more dirhams, is under an 
obligation to pay what he mentioned if he consummates the oar 
or dies (leaving her behind). The reason is that with consummation o 
delivery of the counter-value is established and it is for this that s 
counter-value was affirmed. With death the contract is terminated ; 
reaching its end. A thing is established and affirmed by its terminatio 
with all its accompanying obligations. sstution 
If he divorces her prior to having intercourse with her or § a 
with her, she is entitled to one-half of the named mahr, due to a ie 
of the Exalted, “And if you divorce them before consummation, Ait 
the fixation of a dower for them, then half of the dower (1s due to hin 
unless they remit it or (the man’s half) is remitted by him in whore a 
is the marriage tie; and the remission (of the man’s half) is the ye ‘ 
righteousness, And do not forget liberality between ap , 
sees well all that you do.” The analogies in this case are cout rake 
asbarid has extinguished the ownership for himself of his mero 
the subject-matter has been returned to the woman as a whole; 


ae ‘van addition! 


after the right of the shari‘ah is met, she can deman 
‘ x her own right, 


be fixed at an tis ten 
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he governing source here is the text. The conditio 
{ clusion is stipulated, as seclusion is like intercour 
3 all elaborate, God, the Exalted, willing, 
5 


If he marries her and does not name a mabhr for her or 
on the condition that there is no mahr for her, she is entitled to dower 
that is reasonable (for a WORAR of her status) if he consummates the 
marriage or dies. Al-Shafi I (God bless him) said that in case of death” 
nothing is obligatory, while most of the Shafi‘ jurists maintain that it is 
obligatory in the case of intercourse. He ( al-Shafi') maintains that mahr 
is purely her right,” thus, if she is able to negate it at the beginning of 
the contract she can negate it at its end, We maintain that mahr is an 
obligation as the right of the shari‘ah, as has preceded. Mahr becomes her 
right in the case of subsistence of the contract and in such a case she can 
relinquish it and not negate it. 

If he divorces her prior to consummation, she is entitled to mut'‘ah, 
due to the words of the Exalted, “There is no blame on you if you divorce 
women before consummation or the fixation of their dower; but bestow 
on them (a suitable gift), the wealthy according to his means, and the 
poor according to his means; a gift of a reasonable amount is due from 
those who wish to do the right thing.” Thereafter, this mut’ah is obliga- 
tory relying upon the command,’4 and on this point there is disagreement 
with Malik (God bless him). 

Mut‘ah is three dresses (that is, three parts of a dress) according to 
the apparel of a woman of her status. These are the shirt, head covering 
and the loin cloth. This estimate is reported from ‘A’ishah and Ibn ‘Abbas 
(God be pleased with them).'5 His statement that it is “of a woman of her 
‘tatus” is an indication that it is her situation that is to be taken into 
account, This is the opinion of al-Karkhi (God bless him) on obligatory 
"utah asa substitute for reasonable mahr. The correct view is that acting 
"Pon the text, it is the husband’s situation that is to be considered, and 


n that it be Prior to 
S¢ In Our view, as we 


he marries her 


poe 
aptior to consummation. = 
acordin distinction between what is her right and what is the right of the shart ahh 
Bo, © © the Hanafi jurists, has preceded. 
\y ran 2:236 
: eco : . : : radi other- 
Wise, mmand gives rise to'an obligation, unless another evidence indicates 


“lis ' -Zayla'l, 
Vol, 5, ee by al-Bayhaqi from Ibn ‘Abbas (God be pleased with both). Al-Zay 
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the text is, “The wealthy according to his means.”"* Thereafter, it is not to 
be in excess of one-half of the mahr that is reasonable for her, and jt js 
not to be less than five dirhams, This is known through Kitab al-As/, 


If he marries her without naming a mahr, but thereafter they agree 
about naming it, then, she is entitled to it if he consummates the mar. 
riage with her or dies. If he divorces her prior to consummation, she is 
entitled to mut‘ah. According to the earlier view of Abi Yiisuf (God bless 
him), she is entitled to one-half of the sum named. This is also al-Shafi‘’s 
view, The reason is that it is the amount due, therefore, it is to be halved 
on account of the text. We rely on the reasoning that this wajib has been 
ascertained after the contract, which is reasonable dower and that cannot 
be halved, Likewise whatever has acquired the same position. The mean- 
ing of the text that they recite is the obligation arising from the contract, 
because that is the obligation that is well known, 


He said: If he increases for her the amount of the mahr after the 
conclusion of the contract, he is bound to pay the excess, Zufar (God 
bless him) disagrees with this. We shall discuss this under the topic of 
the increase in price and the priced commodity, God willing. When the 
increase is valid, it lapses with divorce prior to consummation. Accord- 
ing to the first opinion of Aba Yasuf (God bless him) it is to be halved 
with the original amount. The reason is that in their view halving is spe- 
cific to the obligation arising out of the contract, but in his view the 
obligation arising later is similar to the obligation of the contract, as has 
already preceded. 


If she reduces for him the amount of mahr, it is valid. The reason is 
that mahr represents the subsistence of her right and a reduction in It's 
compatible with it while it subsists.” 


If a person is secluded with his wife, and there is no obstacle in the 
way of intercourse, but thereafter he divorces her, she is entitled to the 
complete mahr. Al-Shafi'i (God bless him) said that she is entitled to 
one-half of the mahr, because the subject-matter of the contract becomes 
payable due to intercourse, thus, full mahr does not accrue without it. 
We maintain that she has submitted the counter-value by removing 





‘Qur'an 2:236 
' That is, she is relinquishing part of the amount that became due as the right of the 
Shari'ah, 
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si 
and that is all she could do, Consequently, her right ; 
alue is established on the analogy of bay‘ lethangk in the 


on is proper (valid) if either one of them is ill, fasting durin 

gamadan; OF isin the state of ihram due to the obligatory or supeverups. 
rory haff OF due to umrah, or the woman ts in her menstrual period, so 
that if he divorces her she is entitled to one-half of the mahr, The reason is 
that all these things are obstacles. As for illness, the meaning is an illness 
that prevents intercourse and with this is linked injury through it. It is 
said that the illness of the male does not exclude contraction of the organ 
and being listless, whereas the above detail is about her illness. The fast- 
ing of Ram adan includes what is binding due to gada’ and kaffarah, while 
ihram includes what will lead to dam, the vitiation of rites and qada’ due 
to intercourse. Menstruation is an obstacle by nature as well as the law. 


obstacles 
counter-V 
Seclusi 


If one of them is fasting voluntarily, then she is entitled to the whole 
mahr. The reason is that it is permitted that it be broken without an 
excuse, according to the narration of al-Muntaq@." This view about mahr 
is sound. The fast of qada’ and nadhr (vow) is like a voluntary fast, 
according to one narration, because there is no expiation in it. Salat has 
the same stattis as sawm with the fard of one being like the fard of the 
other and nafl like the nafl. 


_ Ifa man with amputated genitals is secluded with his wife and then 
divorces her, she is entitled to full mahr according to Aba Hanifah (God 
ie him), The two jurists say that he is liable for one-half mahr, because 

Meet 1s More severe than that of the sick person. This is distin- 
ae es ere the case of the ‘innin (impotent person), because the rule 
(God See bes the soundness of the organ. According to Aba Hanifah 
to whom } um), what is due from her is submission in favour of the one 

m It is due, and this she has brought about.*° 
all Benne lable for undergoing the waiting period (‘iddah) in 
sbbility of the oaks way of precaution based upon istihsan due to the pos- 
womb being occupied. As ‘iddah is the right of the shar‘ and 


“Th « 

PALO eoey of possession. 

ak yt 2 -Shahid’s book. According to other narrations, it is not permitted to 
- t Without an excuse. 


t at is, she 
"ht that is her a completed her part of the contract and is not to be deprived of her 
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the child,” therefore, the claim (of no intercourse) is not to be taken J 
true for negating the right of the third party (the child). This is distin. 
guished from mahr, as that is wealth and does not require precaution for 
its imposition, Al-Qudiri (God bless him) has mentioned in his com- 
mentary” that the obstacle, where it is legal,” gives rise to ‘iddah due 
to the existence of the ability to undertake sex in reality, and where it is 
actual like minority and illness, it does not give rise to ‘iddah due to the 
absence of actual ability of undertaking intercourse. 

He said: Mut‘ah is recommended for each divorced woman except for 
one, and she is the one whom the husband has divorced prior to inter- 
course when he had named a mahr for her. Al-Shafi'l (God bless him) 
said that it is obligatory* for all divorced women, except for this woman 
(excluded). The reason is that mut‘ah is obligatory to establish goodwill 
on the part of the husband, because he has cast her into the brutality 
of separation, except that in this particular case there is one-half of the 
mahr in the nature of mut‘ah. The reason is that divorce is revocation in 
this situation, and mut‘ah cannot recur. Our reasoning is that mut'ah ts 
a substitute for mahr that is reasonable in the case of a woman who has 
been divorced prior to intercourse without naming the mahr, as 1n this 
case reasonable mahr is extinguished and mut‘ah is made obligatory. Asit 
is the contract that gives rise to compensation, therefore, it 1s treated ae 
substitute. A substitute cannot be combined with the original ne 

nor even be a part of it, thus, mut‘ah cannot be imposed along wit! : 
part of the mahr. Further, he has not committed an offence in ae lee 
her to this ordeal, therefore, a penalty cannot be associated with his act 
Accordingly, mut‘ah belongs to the category of equity. sei 
If a man gives away his daughter in marriage to another on a a 
dition that the other wed his daughter or his sister to him so hat 
contract be a counter-value (compensation) for the other contract, oo 
the two contracts are valid, and each woman married is entitled 5 si 
sonable mahr (according to her status). Al-Shafi'l (God bless him 


of 
—— —* e welfare 
“It is important to note that Islamic law attaches great significance to the wé 


; an 
the child. In this case, the right of the child is being recognized even before 1's me isn of 


cla 
is being associated with the right of the shari‘ah, that is, it is protected a5 ee 
the shari‘ah. 


“That is, the commentary he wrote on Mukhtasar al-Karkhi. 
*Like fasting and menstruation. 


“That is, it is obligatory not recommended. 
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that the two contracts are void, because he has 
goods as sadag and the other half as the subje 
of nikah, but there can be no joint sharing j 
the imposition is void. We maintain that he 
is not valid as mahr. Consequently, the contr. 
mahr becomes obligatory. It is as if he had m 
Further, joint sharing cannot be established w 
isation), 

If a freeman marries a woman on the condition that she serve him 
for one year or on the condition of teaching him the Qur'an, then, she is 
entitled to reasonable mahr. Muhammad (God bless him) said that she 
is entitled to the value of one year’s service. If a slave marries a (slaye) 
woman with the permission of her master that he will serve him for a 
year, then, the contract is valid and she is entitled to (the value of) his 
service. Al-Shafi‘l (God bless him) said that she is entitled to (the yalue 
of) instruction of the Qur’an and service in both cases. The reason is 
that in his view, where it is valid for something to have compensation, 
contingent upon a condition, it is suitable for being mahr, because it is 
through this that compensation is realised.” It is as if he married her for 
‘erving another freeman with his consent or upon the condition of the 
husband tending her sheep. Our reasoning is that what is prescribed (in 
nikal) is seeking them in return for wealth and instruction is not wealth. 
Sahat - benefits (manafi') according to our principle. Service by . 

: eee rae through wealth as it includes submission of % 
nice the freeman is not the same. Further, service of us a 
ages Seman is not permitted as an entitlement through > eyte 

‘ see ae as there is a reversal of duties as distinguishe she 
tion in ik, agar freeman wath Be cant af Tite ae by the 
slave, bees a Case, Itt is also distinguished from the case 0 = mente 
Permise: use he serves his master, that is, where he serves f tend- 
‘ion and his order. It is also distinguished from the case © 


in . 
B sheep, because that amounts to the management of family matters, 


€r : Ro : ing to 
re, there is No contradiction. Further, it 1s forbidden according 
uharnmad (G 


One Narr a - . 
- th : : 
bless him) On. Thereafter, according to the opinion aaa the thing 


deemed one-half of the 
ct-matter of the contract 
n. this relationship, thus, 
has named as mahr what 
act 1s valid and reasonable 
entioned khamr or khinzir, 
ithout entitlements (of util- 


» the value of the service becomes obligatory, 


4 


, rice 
COmmod, Carlier Tule jt was stated that anything that can pene NE 
"Y iS valid as mahr, 


or a priced 
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named is wealth, however, he is unable to deliver it due to conflict Th 
it is like marrying on the condition of delivering another’s slave Ae us, 
ing to the opinion of Aba Hanifah and Abt Yusuf (God bless foot 
reasonable dower becomes obligatory, because service is not are 
there can be no entitlement to it under any circumstances, It, therstire 
amounts to naming the mahr in terms of khamr and khinzir. The reason i 
that their valuation through the contract is due to necessity. If its delivery 
cannot become obligatory through the contract, its value is not bicitin 
oe is the original rule and that is the payment of Sdasemabis 
He marries her on the condition of paying one thousand, and she 
takes possession of the thousand, but then makes a gift of them to him. 
Thereafter, if he divorces her prior to consummation, he has recourse to 
her for five hundred. The reason is that the substance of what became due 
to him on account of the gift has not reached him, because dirhams and 
dinars are not ascertained in contracts and their revocation. The same 
applies if the ahr is stated in cubic measure or weight or something else 
that becomes a liability attached to the dhimmah when it is not ascer- 
tained. 

If she did not take possession of the one thousand until she made a 
gift of them to him, and he then divorces her prior to consummation, 
none of them is to have recourse to the other for anything, according to 
all three jurists. On the basis of analogy he has recourse to her for one-half 
of the sadaq (dower), and this is the opinion of Zufar ( God bless him). 
The reason is that he delivered the mahr that belonged to him on the 
basis of relinquishment. Thus, the woman is not absolved of ae oe 
entitled to due to divorce prior to consummation. The basis for stl! a 
is that he has received the very thing to which he was entitled Be re 
divorce prior to consummation, and that is the waiving of the liab She 
one-half of the mahr. The difference of cause is of no consequence 
the objective is achieved.” 

If she takes possession of five hundred and th 
entire one thousand, the amount taken into posses 


or she makes a gift of the remaining amount, after 
none of them is to have reco 


ii Hanifah (God bless him). 


en makes a gift of the 
sion and the rema 
i which he “ieee 
iss the othe 
her prior to consummation, ae jurists 
for anything, according to Ab 
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say that he has recourse to her for one-half of What sh 
sion, giving the rule of the whole to the part. The jeg took into posses- 
a partis a reduction and is linked to the original sane is that the gift of 
According to Abi Hanifah (God bless him), the obj teas the contract, 
has been attained and that is the safety of one-half of , Be husband 
a counter-value. This does not give rise to recourse upon @q without 
reduction is not to be linked to the contract itself in the oe and a 
Notice that the excess is not linked to the contract so that it is a —_ 
Ifshe had made a gift of less than one-half and had taken POssession hi :. 
rest, then in his view he would have had recourse to her for the eth | : 
one-half, while in their view the amount taken into possession secu ke 


halved. 

If he marries her on the condition of giving her goods and she does 
or does not take possession of the goods, but then gifts them to him, after 
which he divorces her prior to the consummation of marriage, he i not 
to have recourse to her for anything. On the basis of analogy, which is the 
basis of Zufar’s cpinion (God bless him), he is to have recourse to her for 
half the value of the goods. The reason is that the obligation is to return 
an of the corpus of the mahr, as has been established earlier. The 
= . eee is that his right upon divorce pertains to the securing 
ee = by f of the mahr taken into possession by her, and this one-half 
inte : ed him. Accordingly, she is under no obligation to pay anything 
(dayn = This is distinguished from the case where the miahr is a debt 
er , and it is also distinguished from the case where she sells the goods 

¢r husband, in which case the counter-value has reached him. 
sigs = Marries her for a mahr consisting of an animal or for goods 

Aa to the dhimmah as a liability, then the response 1s the aa 
return The Is that what is taken into possession has been ascertained for 
wher, ee 18 is due to the fact that uncertainty in the contract of nikah 
Named jected to ascertainment is as if it is the amount that has been 


if he marries her for a mahr of one thousand” on the condition rat 
1 that he will not 


not take her out of the city** or on the conditio 


that she is actually 


"Thi 

8 me 

°Atitled to, yes that the sum of one thousand is less than the icy shat too SHO 
nt instead, 


«ed to, , 
Valid ag 3 Pe she imposes the payment of a huge amou: he 
“That is, nition, especially when the condition is not linked to the mal”. 
48K her to take up residence outside the city. 
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take another wife,” then, if he abides by the condition she is entitled tg 
the sum named. The reason is that the amount is suitable as ynahr and 
her consent is complete with respect to it. 

If he marries another woman or takes her out of the city, then, she 
is entitled to reasonable dower (according to her status). The reason js 
that he named things that are beneficial for her. When these are lost, her 
consent becomes non-existent with respect to one thousand, The reason- 
able dower will then be made up as in the case where respect and gifts are 
mentioned with the one thousand. 

If he marries her for a thousand on the condition of keeping her in 
the city and for two thousand if he takes her out of there, then, if he 
keeps her there she is entitled to one thousand and to reasonable dower 
if he takes her out of there, but it is not to exceed two thousand and is 
not to be less than one thousand. This is so according to Aba Hanifah 
(God bless him). The two jurists have said that both conditions are valid, 
so that she will get one thousand if he lets her stay in the city and two 
thousand if he takes her out of the city. Zufar (God bless him) said that 
both conditions are void and the woman is entitled to reasonable dower 
that is not to be less than one thousand and is not to exceed two thousand. 
The basis for this rule pertains to the topic of ijarah (hire) in the context 
of the statement: If you stitch it today you have a dirham, but if you do it 
tomorrow you have half a dirham. We shall elaborate it, God willing. 

If he marries her on the condition that he will give her this slave or 
that other slave when the first has a lesser value and the other a higher 
value, then, if the dower that is reasonable for her is less than the ae 

of the two slaves, she is entitled to the slave with the lesser value, = 5 
it is more than the slave with a higher value, she is entitled to the 4 ae 

with the higher value. If the reasonable dower is in between the v2.0" 
of the two slaves, she is entitled to reasonable dower. This is the ‘snap e 
according to Aba Hanifah (God bless him). The two jurists said that : Z 
is entitled to the slave with a lesser value in all these cases. If he divor o 
her prior to consummation of her marriage, she is entitled to one-h as 
the slave with the lesser value, in all these cases, on the basis oF is 
sus (ijma‘). The two jurists maintain that recourse to reasonable dow 
"3"The cases: discussed above and some that follow may be instructive for the ing 
conditions that may be imposed by a woman in a pre-nuptial agreement. ses = ditions 


that any kind of condition may be imposed and if the husband accepts SUC sation. 
he will be bound by them. In case of violation, he will have to pay the compe 
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because of the difficulty of prescribing the named dower, while it is Ossi 

ble to prescribe the lesser value as the lesser value is certain, This Weis 
similar to khul‘ and ‘itaq (manumission) in exchange for wealth, Necond 
ing to Aba Hanifah (God bless him), the original imposition is that of 
reasonable dower as that is the mean value, and moving away from it 
depends upon the validity of the named dower. This has become Vitiated 
due to the existence of uncertainty, as distinguished from khul' as well 
as manumission tn exchange for wealth for there is no substitute for the 
counter-value. The reasonable dower, however, if it is more than the slave 
of the higher value, then the woman has agreed to the decrease, {fit is 
less than the slave of the lower value, then, the husband has agreed to the 
increase. The obligation in divorce prior to consummation in such a case 
is mut‘ah, while one-half of the value of the cheaper slave is in excess of 
this in practice. This is imposed as the husband has acknowledged the 


eXcess. 
If he marries her offering an animal that is not described, the 
counter-value named is valid, and she is entitled to an animal of aver- 
age quality, while the husband has an option either to give her such an 
animal, or if he likes, to give her its value. The Author (God bless him) 
said that the concept underlying this issue is that the thing named belongs 
to a species of animal without a description of the animal, for example, if 
he marries her for a horse or a donkey, If, however, he does not mention 
4 particular species, like marrying her for “an animal,” such naming is 
not permitted and reasonable dower becomes obligatory. Al-Shafi'i (God 
bless him) said that reasonable dower is due in both cases. The reason is 
= in his view what does not qualify as a price in bay (exchange) can- 
- qualify as the named mahr in a contract of nikah, as both contracts 
of ae contracts. In our view, nikah is a contract of exchange 
bindi th for something that is not wealth,* therefore, we have made it 
Vitiat a With wealth at one end from the start so that it does not eu 
le th due to uncertainty, as in the case of diyah and acknowledgement. 
“ stipulated that the named mahr be wealth whose average oe 


is known. : 
Oeetirs pe and this in order to secure the interests of both ba Tal and 
Y Communication i ithin it are g00¢; 
of the species, for within ae 
eA SR is is distinguished 


Werape soe 
from oh, tudlities partaking of both (good and bad). Th Zo acl 
™ the case where there is vagueness about the species, because in suc 
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a case there can be no average type due to a difference in species, The case 
is also distinguished from bay* (exchange) as that is based upon pressyris. 
ing and haggling. As for nikah, it is based upon mutual compassion, The 
option is given to the husband, because the average quality is not known 
except by value, and this serves as the basis for payment, whereas a slave 
serves as its own basis (as in the previous case). Accordingly, an options 
granted (in this case). 


If he marries her for a dress that is not described, the woman is 
entitled to reasonable dower. The meaning here is that he mentions a 
dress, but does not add to the description. The interpretation is that this 
amounts to uncertainty with respect to species, because dresses are of 
different types. If he mentions a type, for instance like a dress from Hira, 
such a term would be valid, while the husband will be given an option, as 
we elaborated. The same applies if he gives the description of a very high 
quality dress, according to the Zahir al-Riwayah, because such a dress 
cannot be considered a fungible commodity. Likewise when he names a 
thing subjected to cubic measure or weight where he mentions its species, 
but not its quality, In case he mentions its species as well as quality, he is 
not to be granted an option, because the described item covers both types 
(currency as well as fungible commodity) and is established as a liability 
in the correct form. 


Ifa Muslim marries with khamr (wine) or khinzir (swine) as mahr, 
the nikah is valid, but the woman is entitled to reasonable dower. The 
reason is that a condition for the acceptance of wine is a void condi- 
tion, Accordingly, the nikah is valid and the condition is rejected. This 
is distinguished from bay‘ (exchange), because it is rendered void due to 
fasid conditions. As the naming of such a mahr is not valid, insofar as the 
named thing is not wealth with respect to a Muslim, reasonable dower 
becomes obligatory. 


ee Kibte 7 of 
If he marries a woman on the condition of giving her this Ug 


vinegar.” but it turns out to be wine, then she is entitled to sit 
able dower, according to Aba Hanifah (God bless him). The two ae 
said that she is entitled to vinegar of the same weight. If he marries ait 
for “this slave,” but he turns out to be a freeman, reasonable pike 
payable according to Abi Hanifah and Muhammad (God bless ee a 
while Aba Yisuf (God bless him) said that value is to be pale ble 
Yiisuf’s reasoning is that he offered her wealth and then became una 
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to deliver it, therefore, its value is due, or a similar item if it j 

gible commodity. It is just like a named slave dies Prior to deli = At 
Hanifah (God bless him) said that in this case naming the item = Abi 
in g to it have been combined, therefore, the indication is Wien 
into account as It Is more expressive in identifying the objective 
that is its definition. It is as if he married by offering wine ora feed 
Muhammad (God bless him) said that the rule is that if the named thi : 
is one that is of the same category as the thing pointed to, the wads 
is linked to the thing pointed out. The reason is that the thing named 
can be found to exist in the thing pointed to, and conforms to it in its 
essence and description. In case the thing pointed to is different from the 
named thing, the contract is linked to the thing named, because the thing 
named is like the thing pointed out but does nat conform to it, Naming 
a thing is more expressive in defining a thing insofar as it identifies the 
form of a thing whereas an indication identifies its substance, Do you not 
see that if a person buys a gemstone on the condition that it is a ruby, but 
it turns out ta be glass, the contract is not concluded due to a difference 
in species, If he buys it on the condition that it is a red ruby, but it turns 
out to be green, the contract is concluded due to the unity of species. In 
our issue, the slave with the freeman are one species due to the lack of 
difference in benefits, while vinegar taken with khamr are two separate 
species due to a vast difference in purposes. 


_Ifhe marries her for “these two slaves,” when one of them turns out 
'o bea freeman, she is only entitled to what remains if his value is equiv- 
oo to ten dirhams, according to Abii Hanifah (God bless him), because 
0 isthe one named. The payment of the thing named, even when it turns 
‘: to be less in value, prevents the payment of reasonable dower. Abi 
of ty ied bless him) said that she is entitled to the slave and the value 
0 ae had he been a slave. The reason is that he had offered her 
Pays tees 'n sound condition. As he is unable to deliver one of them, he 
tion fre A Muhammad (God bless him) said, and itis also a narra- 
reining Abi Hanifah (God bless him), that she is entitled to the se 
dower on and the balance of her reasonable dower if her en 
80n is aa to more than the value of the remaining (slave). ae . ® 
been Gaal . both were freemen, the entire reasonable dower wo Sais 
O.com 1 » in his view. Thus, when one of them isa slave, it is nec 
Piste the r easonable dower. 
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If the qadi pronounces separation between the two spouses Prior to 
sexual intercourse, there is no mahr for the woman, because mahr does 
not become obligatory by the contract alone. It becomes obligatory due 
to the acquisition of the benefits of physical contact. The same applies to 
seclusion and after, because seclusion does not establish the facilitating 
of contact, thus, it cannot be a substitute for intercourse. 

If the man has intercourse with her, she is entitled to reasonable 
dower that is not to exceed the named dower, in our view. Zufar 
(God bless him) disagrees as he considers it analogous to vitiated bay' 
(exchange). We maintain that what is acquired is not wealth; it is only 
assigned a value by being named. If it is in excess of reasonable dower, the 
excess is not due on account of the absence of valid naming, but ifit is less 
than it, the excess over the named thing is not due to the absence of nam- 
ing. This is distinguished from bay‘, because in that case it is marketable 
wealth in itself, therefore, its counter-value is estimated by its value. The 
woman has to undergo the waiting period (‘iddah), by linking the suspi- 
cion of intercourse to the reality as a measure of precaution and in order 
to avoid the confusion in lineage. The commencement of the waiting 
period is reckoned from the time of separation, and not from the last 
time of physical contact. This is the sound view, because it is imposed 
on account of the semblance of nikah and its extinction through separa- 
tion. The lineage of her child is established. The reason is that caution 
is exercised in establishing the lineage for the welfare of the child. Thus, 
the proof is to be based upon what stands proved in some respects. The 
period for purposes of lineage is to be reckoned from the time of inter- 
course, according to Muhammad (God bless him), and it is this view that 
is chosen for fatwa (today), because a vitiated nikah does not lead to It, 
when the decision is based upon it. 

He said: The reasonable dower of the woman is to be estimated 5 
the light of the dower of her sisters, paternal aunts and the are a 
paternal uncles, due to the saying of Ibn Mas‘ud (God be pie mil 
him) that “she is entitled to the dower paid to the women of her coabe 
without increase or decrease, and these are women related to the father. 5 
Further, a person belongs to the race of his father, and the value © 


Fi ar A ‘ con- 
In conformity with the rule that the contract of mikah is not a commutative 
= 
21 is recorded by the campilers of the four Sunan. The version 
usually referred to. Al-Zayla’i, vol. 3, 201. 
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known by looking at the value of its genus. Her mahr is mot te 
ed in the light of the mahr paid to her mother and maternal 
ey do not belong to her tribe, on the basis of our explanation, 

the mother belongs to the tribe of her father, like being the dau ghter 
If a aternal uncle, then, in such a case her mahr is worked out on the 
x = Thee mahr, insofar as she belongs to her father’s family. In case of 
reasonable dower it will be considered whether two women are equal in 
age, beauty, wealth, intellect, religion, land and time period. The reason 
is that reasonable dower differs on the basis of these attributes, It also 
differs on the basis ofa difference of territory and time. The jurists said 
that equivalence in terms of virginity or otherwise is also to be taken into 
account. 

If the wali guarantees the payment of dower, his guarantee is yalid, 
The reason is that he is one of those persons who are eligible to be bound, 
and he has added this to something that accepts guarantee, therefore, it is 
valid. 

Thereafter, the woman has an option to demand it either from her 
husband or her wali, in accordance with the terms of other types of 
kafalah (surety). The wali when he pays it has recourse to the husband, 
ifhe had ordered him to provide surety, as is the procedure in kafalah. 
Likewise, this guarantee is valid even when the wife is a minor. This is 
distinguished from the case where the father sells the property of the 
minor and guarantees the price. The reason is that the wali is an advo- 
cate and the means of expression in nikah, whereas he is the one who is 
Undertaking the contract and directly undertaking the dealings, so that 
iene and per formance of the contract? revert to him so much so 
and Mite atving of claims by him is also valid, according to Aba Hanifah 
take poss ammad (God bless them). He also possesses the authority to 

is wee of the price, after the attaining of majority by the minor. 
authority Gantt is valid (for bay‘) it is provided on his own account. The 

y viticcrnee ah) of taking delivery of the mahr belongs to the oor 
‘tract, Do is being the father, and not because he has undertaken i. e 
elivery of nee not see that he does not possess the authority to : ° 
Not a gu anes mahr after she has attained majority. Accordingly, he 
Or on his account. 
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He said: The woman has a right to deny access to herself unt 

has taken her mahr, and she can prevent him from takin ra ihe 
the house, that is, from travelling with her. She can do this to See e 
her right in the counter-value, just as the right of the husband bie 
ascertained in the other counter-value. In this case, the contract ne 
bay’. The husband does not have the right to prevent her from ee ce 
and going out from his house in order to visit her family until he = 
her the entire mahr, that is, the part to be paid promptly by him bane 
the right of confinement is for claiming what is due to him,34 but he don: 
not have this right to what is due prior to payment. If the entire ae 
deferred, she does not have the right to deny access to herself, as she has 
relinquished her right due to deferment, as in the case of bay* (exchange), 
Abu Yasuf (God bless him) disagrees with this. 


The response is the same where he has had intercourse with her, 
according to Abii Hanifah (God bless him). The two jurists said that 
in such a case she does not have the right to refuse access to herself 
The disagreement turns on whether the intercourse was with her con- 
sent. Consequently, if she is coerced, is a minor or is insane, she does not 
lose this right against restriction on the basis of unanimous agreement. 
The same disagreement applies to seclusion with her consent. On these 
issues depends the right of maintenance as well. The two jurists reason 
that the subject-matter of the contract has been deliyered to him com- 
pletely through consensual intercourse once and through seclusion. It is 
through this that the entire mahr stands established (for claim), and she 
no longer has the right to refuse access, just like the seller where he has 
delivered the sold commodity. The Imam (God bless him) argues that she 
has refused access to what amounts to a counter-value. The reason 1s re 
each intercourse is a transaction in protected subject-matter and it W 
not be left devoid of counter-value due to its significance for eS 
The affirmation of the mahr after a single intercourse is due to the nies 
tainty of what is beyond it, therefore, the known banana Pee 
be adjusted against an unknown return. Thereafter, when ano 5 salt 
course occurs it becomes known and stands adjusted. Tne “i ae ofa 
way becomes a counter-value for the whole. This is similar to 3 cnet din 
slave who has committed an offence. The whole slave will be de 


imes. 
‘This in no case can be interpreted to mean confinement at all time 
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offence. Thereafter, if he commits another 

eed in lieu of all these offences, ofenceand another, 

en he has paid her mahr he may move her to wher . 

seaiiee words of the Exalted, “Let the women live (in ‘daahy ae 
game style as YOu live, according to your means: annoy them not, so as to 
restrict them.” It is said that he is not to move her to a land that is not 
her land, because being a stranger is painful. Such estrangement does not 
occur in villages close to the city. 

He said: If a person marries a woman and thereafter they differ about 
the mahr, the legally admissible statement is that of the woman up to 
the extent of her reasonable dower. The legally admissible statement is 
that of the husband with respect to what is in excess of the reasonable 
dower. If he divorces her prior to intercourse with her, then the state- 
ment acknowledged is his with respect to one-half of the dower. This 
is the position according to Aba Hanifah and Muhammad (God bless 
them). Abi Yasuf (God bless him) said that it is his statement that is 
accepted after divorce and before it, unless he mentions an insignificant 
amount, by which he means something that is not known to be mahr 
for such a woman, and this is the correct view, Abu Yusuf (God bless 
him) argues that the woman claims an excess and the husband denies it. 
The acceptable statement is that of one who denies along with his oath,” 
unless he mentions something that prima facie shows him to be a liar. 
The reason is that estimation of the benefits of physical access is essential, 
therefore, if something out of the claim can be awarded it will be without 
fecourse to the named amount. The two jurists argue that the accept- 
able statement in claims is the statement of the person whose claim is 
Supported by the prima facie position; and it is supported here for the 
Person claiming reasonable dower, because that is the primary obligation 
1,2 contract of nikah. It resembles the case of the dyer disagreeing with 
oe of the dress with respect to the wages of dyeing, in which the 

of the dyeing is awarded. 
the eet he mentioned here that after divorce prior to pean 
athe os le statement is his with respect to one-half of the do as 
tation of al-Jami‘ al-Saghir and Kitab al-Asl. It is mento 


"al lami‘ al-Kabir that reasonable mutah is to be awarded, and this is 
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based on analogy constructed upon the view of the two jurists. Th 

son is that mut‘ah is due after divorce just like reasonable dower : * 
it, therefore, it is awarded like the mahr. The reasoning for Peed 
between the two (the narration of Kitab al-Asl and al-Jami' a abe 
. Sy ate . . ir) 
is that Muhammad (God bless him) stated the issue in Kitab al-As} fo 

amounts of one thousand and two thousand when mut‘ah, in tart 
does not reach such an amount, therefore, awarding it on this basis will 
not be useful. He stated the issue in al-Jami‘ al-Kabir with respect to ten 
and one hundred, where reasonable mut‘ah was twenty. This is beneficial 
for a ruling. In al-Jami‘ al-Saghir, he remained silent about the amount, 
and it is construed to mean what is stated in al-Asl. The elaboration of 
the opinion of the two jurists, then, where the parties differ, while the 
contract of nikah still exists, with the husband claiming the amount to be 
one thousand and the wife claiming it to be two thousand is; (1) if her 
reasonable dower is one thousand or less, the acceptable statement is his; 
(2) if it is two thousand or more, the acceptable statement is hers; (3) if 
anyone of them adduces evidence in both situations that evidence is to be 
accepted; (4) if both adduce evidence in the first situation, her evidence 
is to be accepted as she is proving an excess; in the second situation, itis 
his evidence that is to be accepted as he is establishing a lesser amount, 
and if her reasonable dower is one thousand and five hundred, both are 
required to take the oath—when they do take the oath, one thousand and 
five hundred are to be paid. This is the takhrij of Abt Bakr al-Jassas al- 
Razi (God bless him), Al-Karkhi (God bless him) said that they are to be 
administered the oath in all three cases, and thereafter reasonable dower 
is to be awarded. 


If the disagreement is about the naming of the amount itself, rea- 
sonable dower is due on the basis of consensus (ijma‘), as that IS a 
primary amount according to the two jurists, and in his (Abt Yusu ‘ 
view, it has become difficult to give a decision according to the amoun 
named, therefore, it is to be based on this. 


If the dispute arises after the death of one of the see a 
response is the same as the response during their lifetime, ee sah 
consideration of reasonable dower is not relinquished due to the hot 
of one spouse. If the dispute arises about the amount after the a hus- 
both spouses, the acceptable statement is that of the heirs of ates , 
band, according to Abi Hanifah (God bless him), and even the ¢ A od 
an insignificant amount is not ignored. According to Abi Yusu 


Sa 
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less him); the acceptable statement is that of these heirs, 
bles tion a trivial amount. According to Muhammad (God bless him) 
Se egptinie is the same as that given for a dispute during their lifetime, 
see dispute pertains to the naming of the mahr itself, then, according 
‘ Abit Hanifab (God bless him), the acceptable statement is that of one 

+ denies. The result is that a decision is not to be given on the basis of 
reasonable dower after their death, according to Abii Hanifah (God bless 


him), as we will elaborate later, God willing. 


unless they 


If the spouses have died, and a mahr had been named for the wife, 
then, her heirs have a right to recover the amount from the husband's 
estate. If no mahr had been named for her, then, according to Aba 
Hanifah (God bless him) there is nothing for her heirs. The two jurists 
said that the heirs are entitled to mahr in both cases. The meaning here 
is the named mahr in the first case, and reasonable dower in the second 
case. As for the first, the reason is that the named mahr is a debt liability. 
It has been established with death and is to be recovered from his estate. 
Ifitis known that she died first, his share out of this lapses. As for the sec- 
ond, the reasoning underlying the statement of the two jurists is that the 
reasonable dower has become a debt liability for him just like the named 
dower. Accordingly, it cannot be waived due to death, and is like the case 
where one of them has died. According to Aba Hanifah (God bless him), 
their death indicates the termination of the relationship, then, according 
to whose dower will the qadi estimate the reasonable dower? 


{fa person had sent something for his wife, and she claims that it was 
a gift, while the husband claims that it was mahr, then, the acceptable 
‘tatement is his. The reason is that it is he who is passing the ownership 
and he knows best what type of ownership has been passed. How can it 
be otherwise for it is obvious that he is trying to meet an obligation. 


W - eae Thg exception is food that is consumed in the ats 
food Chae t it will be her opinion that is accepted. The meaning a E 
a gift at has been prepared for consumption, because itis identi se 
oh As for wheat and barley, the accepted statement 1s his as we ae 
Seater ft is said that what is obligatory on the husband like “F = 
™ahr 78: Shirt and so on should not be included in his reckoning ae 
*'sCause the prima facie position negates his claim. God know 
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If a Christian man marries a Christian woman in 

or something other than the mahr, when this is Mii .. for Cattion 
then has intercourse with her or divorces her prior to pees neon, 
or dies leaving her behind, she is not entitled to mahr. Likewise 
mies (marrying) in the dar al-harb (enemy territory). This is ee 
according to Abi Hanifah (God bless him), and it is the view fica 
jurists about the two enemies. As for the dhimmi woman, she has me a 
able dower if the husband dies or has intercourse with her, and Ben 
he divorces her prior to intercourse with her, she is entitled to mut‘gh 
Zufar (God bless him) said that the woman in the case of two enemies 
in the dar al-harb is also entitled to reasonable dower. He argues that the 
shari‘ah has not prescribed the desire for nikah, except in lieu of wealth, 
and this shari‘ah is applied generally (as public law), therefore, the rule is 
to be applied to all. The two jurists argue that the residents of the enemy 
territory are not obliged to follow the ahkam of Islam, and the author- 
ity of imposing the obligation is cut off due to the difference for the dar. 
This is distinguished from the case of the Ahl al-Dhimmah, because they 
have agreed to abide by our laws with respect to matters of mu‘amalat 
like zina and riba. Further, the authority imposing obligations is estab- 
lished due to the unity of the dar. According to Abu Hanifah (God bless 
him), the Ahl al-Dhimmah have not undertaken the obligation to follow 
our purely religious laws and those of the mu‘amalat about which their 
belief is different nor do they fall under the authority established through 
the sword and domination. All this is cut off for them on account of the 
contract of dhimmah. We have been ordered to leave them alone as wel 
as what they practice by way of religion.” They are, thus, like those i 
the enemy territory except in the case of zind as it is prohibited itt 
religions. Riba has been excluded from their contracts due to OF ork 
of the Prophet (God bless him and grant him peace), Bewatt! ae 
who indulges in riba, between him and between us there 1s no co 


jons are zina and 


1, The except ¢ Dhimmis: 


F wuts Saihen tay gator stiaids atone hoo 
7This is a basic qa‘idah followed by the Hanafi scho F public aw For th 


riba. The Hanafi jurists, therefore, restrict the meaning © sah as public law 
Zufar (God bless him), on the other hand, is inclined to apply the shart al Freverthe- 
even in areas beyond the dar al-Islam, according to what the Author 1s a haritt Cour 
less, the basis of recalling the judgment on rajm in Pakistan by the Bedere cording to the 
on the grounds that zind is a matter of personal law, is nota valid basis, @ 


figh of the jurists. 


— 
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(of dhimmah).” , His (Muhammad's) statement in the Book (al-Jami' al- 
saghir) “or something other than mahr” implies the negation of mah It 
also implies silence about it. It 1s said that about carrion and silence there 
are two narrations. The correct view is that each of these js disputed, 


[fa dhimmi man marries a dhimmi woman in lieu of khamr (wine) 
or khinzir (swine) and thereafter both convert to Islam, or one of them 
converts to Islam, then she is entitled to khamr and khinzir, He means 
thereby that these have been ascertained, and conversion to Islam is prior 
to possession. If these things have not been ascertained, then in the case 
of khamr she 1s entitled to its value, while in the case of swine she is enti- 
tled to reasonable dower. This is the position according to Abii Hanifah 
(God bless him). Abi Yasuf (God bless him) said that she is entitled to 
reasonable dower in both situations. Muhammad (God bless him) said 
that she is entitled to value in both cases. The reasoning underlying the 
views of the two jurists is that possession confirms ownership in the thing 
taken into possession and in this it resembles a contract, therefore, it is 
denied due to Islam as is the case of a contract. The situation becomes 
like the case where these things have not been ascertained. The case of 
possession is, thus, linked with the case where there is a contract. Abu 
Yiisuf (God bless him) says: If they were Muslims at the time of the 
contract reasonable dower would have been obligatory; the same applies 
here. Muhammad (God bless him) says: Naming of these things is valid, 
because the named things are wealth for them, except that delivery is pre- 
vented on account of Islam, therefore, payment of value is obligatory, just 
like if a named slave were to die prior to possession. According to Abu 
Hanifah (God bless him), ownership is ascertained and sadaq is com- 
pleted by the contract itself. It is for this reason that the woman comes to 
Possess the right of transaction in it. By possession the liability for loss of 
the sadaq is transferred from the husband to her. This is not prevented by 
Islam; like the return of khamr that has been misappropriated. In the case 
ofsadag that is not ascertained, possession leads to ownership of the sub- 
Sessi Walere Ownership for transactions arises due to possession. mith 

on becomes difficult in unascertained sadaq, the payment 0 


y4 = B 5 ‘Uba dibn 
Sain tradition is gharzb in these words, but a tradition recorded by Aba UDay 


n Kitab al-Amwal is explicit in conveying this meaning. 
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does not become obligatory in the case of khinzir, because it js 4 
fungible thing and taking its value amounts to taking its corpus, ie 
not the case with khamr as it is a fungible commodity, If he divorces ; is 
prior to consummation, then those who impose reasonable mahr ix 
impose mut‘ah, while those who impose the payment of value impose 
one-half of it. God knows best. 


Chapter 57 


Marriages of Slaves 


The nikah of a male and female slave is not permitted without the per- 
mission of their masters. Malik (God bless him) said that it is permitted 
for the male slave. The reason is that he possesses the right of divorce, 
therefore, he owns the right to contract nikah as well. We rely on the say- 
ing of the Prophet (God bless him and grant him peace), “Any slave who 
marries without the permission of his master is a fornicator.” The reason 
is that in the implementation of their nikah is an admission of defects in 
the slaves, because being married is a defect in both the male and female 
slave.* Consequently, they do not possess this right without the permis- 
sion of their master. 

The same applies to the mukatab? slave. The reason is that kitabah 
leads to release from interdiction with respect to earning,’ and such inter- 
diction remains with respect to nikah governed by the rule of slavery. It 
oa reason that the mukatab does not possess the right of permit- 
a i: S oe of his own slave. He does, however, possess the right 
a i 8 female slave's marriage as that belongs to the category of 

ng (receiving her mahr and so on). Likewise a female mukatabah 


i + bs 
The digs aaition is reported from Jabir and Ibn ‘Umar (God be pleased with them). 
Zayla'z are Versions are recorded by al-Tirimdhi, Aba Dawid and Ibn Majah. Al- 
yy 3) 203-204, 
t 
lena nie ao from the Perspective of the sale of the slave. A married slave, male or 
j ely to fetch a lower price, because of which marriage is deemed a defect. 


mu a i my ie . . 
by Virty atab slave is one who has entered into agreement of kitabah with his master 


5 le Of whi . eS 
hi ctmnings he buys his freedom from his master by paying in installments out of 
. j 


The earn; , 
Master. “RS Of the mukatab belongs to the slave and is used for paying off the 
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does not possess the right of her own marriage without the 
her master. She does, however, possess the right to permi 
of her own female slave, as we have explained. The same 
mudabbar’ and the umm al-walad,° because ownership in them subsists 


If a slave marries with the permission of his master, the mah is 
debt attached to his corpus, and he can be sold for its recovery. The = 
son is that this debt is attached to the slave’s body due to the bringing 
about of its cause by one who is eligible to do so. The right works against 
the master due to the issuance of permission from his side, therefore, it is 


linked to the corpus of the slave to ward off injury to the creditors (own- 
ers of debts) as in the case of trade.” 


The mudabbar and the mukatab are to work for paying off the mahr 
and are not to be sold to meet it. The reason is that ownership in them 
cannot be transferred from one person to another due to the subsistence 
of kitabah and tadbir.* Consequently, the muhr is to be paid from their 
earnings and not from their persons. 


PETMission of 
t the Marriage 
applies to the 


If the slave marries without the permission of his master, and the 
master asks him to divorce her or to separate from her, then, this does 
not amount to ratification of the marriage. The reason is that this direc- 
tive carries the probable meaning of rejection, because the rejection and 
relinquishment of this contract are called divorce and separation. Con- 
struing it in this way is suitable in response to the situation of a dis- 
obedient slave or it is the preliminary meaning (divorce coming later) 
therefore, it is preferable to follow their construction. If he says; ie 
her a divorce that retains the right of retraction,” then this amounts 
ratification. The reason is that retraction after divorce is possible only 
after a valid nikah, thus, it affirms ratification. 

If a person says to his slave, “Marry this slave girl,” 
her through a contract that is vitiated (fasid), thereafter, 
course with her, he is to be sold for paying off the mahr, 


and he marries 
if he has inter 
according to 


5A mudabbar slave is one who is emancipated upon the death of his master 
*A female slave who has borne her master a child. ; 
"In other words, the slave is treated as an encumbered asset. The idea A 
to say that the slave is now like a corporation with legal personality. a in 0 
flawed, Some scholars have tried to float the idea to justify legal person? ity 
promote Islamic banking. a adbir. 
®The right of the master to sell them stands restricted due to kitabah and f 


cannot be used 
asoning 8 
rder to 


Hanifah (God bless him). The two jurists said that it will be recoy- 
Abi fom him if he is emancipated. The rule according to Abii Hanifah 
ered i ss him) is that the permission of marriage covers both vitiated 
(God aid contracts, in his view. Thus, this mahr is established against 
and ¥ t of the master. The two jurists maintain that permission applies 
e i id contracts and not other types, therefore, the claim of mahr 
one + sstablished against the interests of the master. It is to be recov- 
is Sank the slave after his manumission. The two jurists also argue that 
fe objective of the contract of nikah is to enable chastity and protection 
in the future and this is only possible through a valid contract. Thus, if 
he were to take an oath that he will not marry, it will be construed to 
mean through a valid contract, as distinguished from the contract of bay’ 
(exchange), because some purposes are attainable in it through owner- 
ship of the right of transactions. Abii Hanifah (God bless him) argues that 
the term is used in an unqualified sense and is, therefore, to be applied in 
this sense as in the case of bay‘. Further, some of the objectives of nikah 
are attainable even through a vitiated contract of nikah, like lineage, the 
obligation of mahr, and the waiting period in case of intercourse. In addi- 
tion to this, the issue of the oath is not applicable in such a way. 

Ifa person gets his ma’dhian slave (authorised to trade on his behalf), 
who is under debt, married to a woman, it is valid. The woman will be a 
daimant for her mahr at par with other creditors.? The meaning here is 
a nikah has been concluded for reasonable dower. The underlying 
e a is that the basis for the authority of the master is his ownership 
ih de ae of the slave, as we will mention. Nikah does not conflict 
es af t of the creditors with the aim of annulling their claims, 
j Reacts: such a nikah is valid, the debt becomes obligatory due to 
by the ddiieucde be rejected. The debt here resembles consumption 
nal illness wh te the case becomes similar to that of a debtor in term!- 
ecomes a cla Marries a woman for reasonable dower and the woman 

Wide: mant at par with other creditors. 
let her ie 8!ves away his slave girl in marriage does not have to 
et. The Ree her husband’s house, rather she is to serve her mas- 
“AN cohabit eis for the husband is: whenever you get a chance you 
SetVicg ts her. The reason is that the right of the master in her 
ns and residence annuls this right. If he does permit her 


*H 
Te apaj 
in hi 
» the slave is like an encumbered asset; not a corporation. 
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to reside with him at his house, then she has the right to maintenan 

and residence, otherwise not, because maintenance is in liey of Sr 
tion to the house.”° If he does permit her to stay at the husban a" 
but then it appears to him that he needs her services, he has a right to 
claim them. The reason is that this right remains due to the Subsistence 
of ownership. Thus, it is not extinguished through residence, Just as itis 
not extinguished due to her marriage. 

The Author (God be pleased with him) said: He" mentions Mharriage 
permitted by the master for his male and female slave, but he does not 
mention their consent. This is to be referred to the opinion of our school 
that the master has the right to compel them to marry. According to al- 
Shafi'l (God bless him), the slave is not to be compelled. This is also one 
narration from Abii Hanifah (God bless him). The reason is that nikah is 
a personal right of a human being, while the slave is part of the master's 
property insofar as he is wealth, thus, the master does not possess the 
right to undertake his marriage. This is different from the case of the slave 
girl as he is the owner of her physical benefits, thus, he possesses the right 
to transfer such ownership. Our reasoning is that nikah is permitted for 
the improvement of his property insofar as it provides protection against 
zina, which is the cause of loss or deficiency, thus, he possesses this right 
on the analogy of the female slave girl. This is different from the case of 
the mukatab and the mukatabah as they have come to be associated with 
free persons for purposes of transactions in them, therefore, their consent 
is stipulated. 

He said: If a person gives away his slave girl in marriage and wes 
kills her, before her husband has had intercourse with her, there aS 
mahr for her, according to Aba Hanifah (God bless him). The two a 
said that the husband is liable for her mahr to be paid to her en fie 
the analogy of her death due to natural causes. The reason is - “ 
woman killed has died within her (predestined) period and 1s orgies 
if she has been killed by a stranger. The Imam (God bless i a 
that he has prevented the counter-value from reaching, prior a venti 
of its delivery, therefore, he is to be given the recompense by es nurne 
the counter-value due to him, and it is as if a free women x has bee? 
apostate. Homicide in terms of the rules of the temporal worl 


d’s house, 


; nes al 
Se ne See : 1 Isthis 36° 
'°A wife is entitled to maintenance if she stays in her husband's house. 
rule? 


"That is al-Quduri (God bless him). 
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d destruction so that it gives rise to retaliation and blood 
Come applies to mahr (it is destruction for this too), 
The a « freewoman kills herself before her husband has had intercourse 
with her, she is entitled to mahr with Zufar (God bless him) disagreeing. 
He considers this case on the analogy of apostasy and the killing of the 
slave git! by her master. The common attribute has been explained by us, 
We rely on the rule that the offence of a person against his own self is 
not acknowledged for the ahkam of this world (falls outside their ambit), 
thus, it is similar to her death due to natural causes." The case is distin- 
guished from the killing of the slave girl by her master, as that falls within 
the jurisdiction of the ahkam of this world so that expiation is imposed 
in it. 

If a person marries a slave girl, then, permission for ‘azl (ejaculat- 
ing outside the vagina) belongs to the master, according to Abii Hanifah 
(God bless him). According to Aba Yusuf and Muhammad (God bless 
them), the right to permit ‘azl belongs to her, because intercourse is her 
right so that the authority to demand it belongs to her. In ‘zi there is a 
dimunition of her right, therefore, her consent is stipulated just as it is 
stipulated for a freewoman. This is distinguished from the case of a slave 
girl owned by another, as she does not have the right to demand it; thus, 
her consent is not taken into account. The reasoning underlying the Zahir 
al-Riwayah is that ‘azl disturbs the goal of reproduction, and that is the 
nght of the master. Accordingly, it is his consent that is acknowledged. It 
's due to this that her case differs from that of a freewoman."* 
™ i slave girl is married with the permission of her master and is 
4 freemn Ancipated, she has an option irrespective of her husband being 

an or a slave, due to the words of the Prophet (God bless him 


money. 


"Eur ' : : 
medical eer tule should be taken into account by those doing research on 
Orate thi isted suicide as well as suicide in other cases. This is not the place to elab- 


icording tek length, It may be said, however, that suicide is a punishable offence 
declared un-| ‘ Eval codes of many Muslim countries. Such provisions are likely to be 
"In other Sauie-if the above rule is followed strictly. : 

tWeen the words, Suicide cannot be subjected to the ahkam of this world. It is a matter 

“Those Subject and his Creator, 
inercounge Sone for family planning may wish to note this rule. The right to claim 
however ‘ a the right of a woman. Accordingly, denying it would be her right ps 

Ues. For ‘milar right belongs to the husband as well. This gives rise 10 4 number : 
% Mtereg “sample, if the wife wishes ‘azl is she entitled to it by law? Second, if the righ 


Se Delongs to the wife, can the husband forcing her be accused of rape? 
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and grant him peace) to Barirah when she was manu 
come to own your body,"* so choose.”"* The ‘illah ( 
owning her body has been stated in an unqualifie. 
includes both cases. Al-Shafi‘i (God bless him) dis 
her husband is a freeman, and the proof against him is what 

related. Further, he adds to the ownership of the husband over ee have 
emancipation as the husband comes to own three repudiations afte; 
Accordingly, he is made to own the removal of the contract itself for f 
guarding against this excess. sac 

The same applies to the mukatabah slave, that is, when she marries 
and is set free later. Zufar (God bless him) said that she has no option 
because the contract of marriage was executed with her consent. Further, 
she also has the right to mahr. Accordingly, granting her the option has 
no meaning. This is distinguished from the case of the slave girl whose 
consent is not taken into account for her nikah. Our reasoning is that 
the underlying cause is the increase in ownership, and we have seen its 
operation in the case of the mukatabah, because her waiting time is two 
periods and there are two repudiations for her divorce. 

If the slave girl marries without the permission of her master and 
is then set free, her nikah is valid. The reason is that she now has legal 
capacity for issuing legally admissible statements, The prevention of exe- 
cution of the contract was the right of the master and this has now 
lapsed.” There is, however, no option for her, because the execution of 
the contract took place after emancipation,” therefore, additional own- 
ership is not realised. It is as if she married herself after being set free. 

If she marries without his permission for one thousand, when her 
reasonable dower is one hundred, after which her husband has inter- 
course with her, and she is then set free by her master, the mahr belongs 
to her master, because the husband acquired benefits that belonged to 
the master. If he does not have intercourse with her until the master sets 


Mnitted, “You have 
underlying Cause) of 
d sense, therefore, i 
agrees with us where 


sss be 
SDoes a woman own her body, especially a married woman? The issue neds to 
explored and can have legal consequences, : -zayle 
It is recorded by al-Dar’qutni from ‘A’ishah (God be pleased with her). Al-Zay 
vol. 3, 204, 
7Jn other words, her emancipation is a kind of ratification | 
riage. She does not have the right to choose now as the marriage w4 


her consent. said in the 
"This line of reasoning creates problems. We believe that what we have 


previous note offers a better solution. 


imar- 
tion by the master of her mé 
: s undertaken wi 


ae 
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vex enoncs_—_ EGE —_—____s 
the mahr belongs to her, as he has now acquired benefits that 
her frees by her. The meaning of a mahr of one thousand is a mahr 
are owned g. The reason is that the execution of the contract due to 
that 1 ae i dependent upon the time of the existence of the contract. 
emanc!P . ea naming of the mahr is valid and the named amount has 
according Y (either for the master or for her). It is for this reason that 
become du e of mahr is not awarded due to intercourse through a nikah 
another I ded (mawqif), because the contract is unified by reliance 
a Sibi thus, only a single mahr is imposed. 
9 ia erson has intercourse with his son’s slave girl and she bears him 
a child, she becomes his umm al-walad; he is liable for her value but 
he is not liable for mahr. The meaning of this issue is that the father 
should claim the child as his. The reasoning is that he has the authority 
toacquire ownership of his son’s wealth for need to ensure survival. Thus, 
he has the right to acquire ownership of his son’s slave girl for preserving 
his progeny. The need to preserve his progeny, however, is less than that 
of saving his own life, Accordingly, he can own the slave girl by payment 
of value and food (that saves his life) without paying its value. There- 
after, this ownership is established prior to the birth of the child and as 
aprecondition for it, because the validating factor is actual ownership or 
his right to it. All this is not established in favour of the father so that his 
marriage to her is permitted. Thus, ownership must precede it. This elab- 
orates that intercourse accompanies ownership due to which reason he is 
not liable for ‘xgr (financial penalty for unjustified intercourse), Zufar 
and al-Shafi'i (God bless them) said that mahr becomes obligatory. The 
reason is that both of them establish legal ownership for purposes of the 
ue as in the case of the jointly owned slave girl. The hukm of a thing 
ays follows it, and the issue is well known.” 
wick a If the son gets the slave girl married to his father and she 
lable for toa child, she does not become his umm al-walad, he is not 
fbi PAE is liable for her mahr, and her child is born free. The 
* dicinte this marriage is valid in our view, but al-Shafi'i (God bless 
in the slave aie basis of our view is that the father has no ownership 
erefore, it ie Do you not see that the son owns her in all respects, 
bias So Possible that the father own her in some way. Likewise 
© full tight of transaction in her and this eliminates any 


ly 
That is i, cs 
* 1 this case Ownership follows childbirth and does not precede it. 
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kind of ownership for the father even if it was there. AJ] this ing: 
absence of his ownership, except that the hadd js Waived es the 
shubhah.”° Thus, if his nikah is valid, his Progeny is secure, Ag ae of 
is not established, the woman does not become his umm hing : Yamin 
he is not liable for paying any value for her or for her child ‘ ad, and 
does not own them. He is liab Vann 


le for mahr arising from hi i 
the obligations of nikah. His child is free as he would Undertaking 
by his brothers, therefore, 


come to be ow 
he is to be considered eman oe 
of kinship, 


Cipated on the basis 
He said: If a freewoman is married t 
master, “Set him free for me for one thou 
stands vitiated. Zufar (God bless him) sai 
in our view, is that the manumission ha 
person who ordered it so that the wala’ belongs to him. If the owner had 
intended an expiation that was obligatory on him, then, the manumis- 
sion would move out of her order. According to Zufar (God bless him) 
the manumission takes effect on account of the person ordered, because 
he demanded that the owner set free his slave for him, and this is impos- 
sible as there is no manumission in a case where a human being does not 
have ownership. Accordingly, the demand is not valid and the manumis- 
sion takes effect on account of the person ordered. We maintain that its 
validity is possible by offering ownership by way of necessity, because 
ownership is a condition for manumission on account of the sere 
Thus, her statement, “Set him free,” is a demand for the aaa . 
ownership from him for a thousand and thereafter her ee ae 
set free the slave of the orderer on her account. His response, | : aa 
him free,” is a transfer of ownership by him and then Esalnigese ro 
her account. When ownership is established for the aE EA: 
becomes vitiated due to a contradiction between two type? pi eotii the 
If she said, “Set him free for me,” and does not mention - ancl 
nikah is not vitiated, and the wala’ belongs to the Sei olelt them). 
the view according to Abii Hanifah and Muhammad ( revious case are 
Abi Yisuf (God bless him) said that this case and the Te eau ie 
the same, because here he offers ownership without a - " 
order to validate his act. Possession is not taken into aa har 
is like one where a person under the obligation of kaffar . 


0 a slave and she Says to his 
sand.” If he does SO, the nikah 
d that it is not vitiated. The rule, 
s taken place on account of the 


°When intercourse is without a valid legal relationship. 
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his account. The two jurists maintain that a 
: 5 ession on the basis of a text, therefore, it 
Lietenceastion is not established this way as a 

sien shyt act as distinguished from bay’ as se as 
ity, because } blished orally). In that issue (of expiation), 
ee are bidleed for purposes of possession. As for the 
presen 


i idered to 
por man Te is being delivered to him so that he may be conside 
{ 1 
ve, nothing f the orderer. 


feed people 0 
to A 

ite nf bah (gift) 
condi ible to relinqui 


sh 
act on the part © 
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Chapter 58 


Marriages of the Polytheists 


Ifan unbeliever marries without witnesses or within the waiting period 
ofthe unbeliever, which is permitted in their religion (if any), and there- 
after both spouses become Muslim, their nikah is acknowledged.’ This 
isthe view according to Abu Hanifah (God bless him). Zufar (God bless 
him) said that the nikah is vitiated in both situations, except that their act 
isnot objected to prior to Islam or prior to litigation in the courts.* Abi 
Yisuf and Muhammad (God bless them) had the same opinion as Abi 
Hanifah (God bless him) for the first situation, while they held the same 
opinion as Zufar (God bless him) for the second situation. He? main- 
tains that the khitab (communication) is addressed to all, as stated earlier, 
therefore, it is binding on them. Their act is not objected to, however, 
due to their compact of dhimmah, but as an exemption, not by way of 
acknowledgement. Thus, when they convert to Islam or come as litigants, 
itt necessary to decree separation, because the prohibition persists. The 
two jurists argue that the prohibition of the marriage of a woman in her 
Waiting period is agreed upon by all, therefore, they have to abide by it.‘ 
The prohibition of nikah without witnesses, on the other hand, is dis- 
puted, and they are not bound to follow all our laws where they disagree 


1 - 
Aaya 1 says that there are traditions about the validity of the nikah of the unbe- 
: eri Vol. 3, 208. 
due to ce contract of dhimmah in the case of residents of a Muslim country, and 
That yo urisdiction in the case of non-citizens. God knows best. 
‘This a ae (God bless him). 
Apparently the second situation about which they agree with Zufar (God bless him): 
a reSsees ae agree with the Imam (God bless him) that the unbelievers are not 
Only When © khitab, that is, they are bound to obey the personal laws of the Muslims 
cy become Muslims. 


liey 
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with theirs. Abi: Hanifah (God bless him) maintains th 

cannot be established against them as the right of th che ‘ 
have not been addressed by the khitab with respect to its a 
no reason for imposing the obligation of the waiting Garkod ts. There jg 
band, because he does not believe in it, as distinguished fr, ain, 
where she was married to a Muslim as he believes in it When the Case 
is valid, it is valid for the cases of conversion to Islam or liti i ug nikah 
validity remains. Witnessing is not a condition for such a feoais ee 
does the waiting period negate it, like a woman who is Marri fa eo 
intercourse under shubhah. ved'and has 


Prohibition 


If a Magian marries his mother or his daughter and then both con- 
vert to Islam, they are to be separated. The reason is that nikah among 
prohibited categories carries the hukm of nullity insofar as it applies to 
them, according to the two jurists, as we have mentioned in the case of 
the waiting period. As an objection is raised due to Islam, therefore, they 
are to be separated. According to the Imam (God bless him), the nikah 
is assigned the rule of validity, according to the sound view, except that 
the prohibited categories negate the continuation of nikah as valid, thus, 
they are to be separated. This is distinguished from the case of the waiting 
period as that does not negate continuity, Thereafter, where one of them 
converts to Islam, they are to be separated. In case one of them takes the 
matter to court, they are not to be separated in his view, but the two jurists 
disagree. The difference is that the entitlement of one is not annulled due 
to a claim by the companion, because his belief is not altered due to it. 
As for the belief of one who persists in his unbelief, it does not overcome 
the Islam of a Muslim, because Islam is dominant and is not foie 
(principle). If both become litigants, they are to be separated on the ae 
of consensus (ijma‘), because such litigation amounts to their conse 


arbitration. 
an 


Muslim woman, 
for 


¢ he is eligible 
the necessity ° 
plation, 


It is not permitted to an apostate that he wed a 
unbelieving woman, nor an apostate woman, becaus 
execution. The period of postponement provided is for Paes 
pondering over his act. Nikah will distract him from such co es id 
therefore, it is not lawful for him. Likewise an apostate wont ee 4 for 
a Muslim nor an unbeliever is to marry her, because she is con 
reflection and the service of her husband will distra ed 
plating her act. Further, such a marriage will not be intenge 
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rests, and nikah has not been prescribed for itself, but for the 
f mutual interests. 
he two spouses is a Muslim, the child will follow the reli- 
on of the Muslim. Likewise if one of them converts to Islam and he (or 
ar a minor child, the child will become a Muslim due to the Islam 
she) has spouse, because deeming the religion of the child dependent an 
ofsuch a is for the welfare of the child. If one of the parents is a Kitabi 
pe Pon ga Book), while the other is a Magian, the child will be a Kitabi, 
i there is welfare of the child, of a sort, because Magianism is evil. 
Al-Shaf'i (God bless him) opposes us due to conflict resulting in the law, 
and we have already elaborated the basis of preference.’ 

Ifa woman converts to Islam, while her husband is still an unbe- 
liever, the qadi is to make him an offer of converting to Islam. If he 
accepts, she remains his wife, but if he refuses he is to separate them, 
This will amount to divorce according to Abi Hanifah and Muhammad 
(God bless them). If the husband converts to Islam when he is married 
toa Magian woman, she is to be made an offer of conversion to Islam. 
If she accepts, she remains his wife, but if she refuses the gadi is to sep- 
arate them, however, the separation between them does not amount to 
divorce. Aba Yusuf (God bless him) said that the separation does not 
amount to divorce in both cases. As for offering of Islam, it is our view. 
Al-Shafi'l (God bless him) said that Islam is not to be offered to them as 
that amounts to inducing them to do so, and we have guaranteed to them 
through the contract of dhimmah that we will not pressurise them to 
accept it, The ownership arising out of nikah, however, is not confirmed 
Prior to consummation, therefore, it will be cut off by the mere act of 
accepting Islam, but after consummation it stands confirmed for which 
reason it is delayed till three periods of menstruation as in the case of 
a We rely on the reasoning that the objectives to be attained through 
eee now lost, therefore, a cause is to be ascertained on which the 
tbe Is to be based. Islam is an act of obedience and is not suitable 
én : a cause for it, therefore, Islam is offered to the other spouse 
tance of “ objectives of nikah can be secured again through the accep- 

3 Me otherwise separation will be established through refusal. 
Uetog ae given by Abi Yiisuf (God bless him) is that separation is 
use that is common between the two spouses, therefore, it 1s 


their intel 
securing © 
if one of t 


‘Th 4 
ats, the welfare of a the child, of a sort. 





E 
not like separation that is due to ownership. The two jur; 
y : rist 
refusal the husband rejected the adoption of what go oe ce fa 
the ability to do so through Islam, Consequently, the gadi bein has 
in the doing of good, as he will in the case of a Person with a cut oe him 
or one who is impotent. As for the woman, Penis 


she does not haye th 
; e 
capacity to pronounce divorce, therefore, the gadi cannot take ide 
function for her upon her refusal. 5 


Thereafter, if the gadi pronounces separation between th 
her refusal, she is entitled to mahr if t ra 


he husband had consummated 
the marriage with her, because the marriage was confirmed due to inter. 


course, If he did not consummate the marriage with her, there is no mahr 
for her. The reason is that separation is from her side and mahr has not 


been established. It, therefore, resembles the case of apostasy and that of 
a woman submitting to the husband’s son. 


If a woman converts to Islam in the dar al-harb, while her husband 
is an unbeliever, or if a resident of dar al-harb converts to Islam and is 
married to a Magian woman, she is not separated from him until she 
has menstruated in three periods and then separated from her husband. 
The reason for this is that Islam is not the cause of separation, and offer- 
ing conversion to Islam (to the other spouse) is not possible due to lack of 
jurisdiction, however, separation is essential to repel conflict. We, there- 
fore, imposed its condition, which is the passage of menstrual peril 
in place of the cause, as in the case of a person who digs a pit. There 
is no distinction here between the woman whose marriage stands or 
summated and one whose marriage is not consummated. Al-Shafti Sey 
bless him) does make the distinction, as he did in the case of dar ti 
Islam. When separation occurs and the woman is a resident of ar 2 
al-harb (as a non-Muslim) there is no obligation of Siddah on hee sfah 
woman is a Muslim, the rule is the same for her according to Abu ane 
(God bless him), but the two jurists disagree. This discussion W 
up before you, God willing. <acoib areca 

If the husband of a Kitabi woman converts to Islam, heir rt ¢ valid 
tinues to be valid. The reason is that the nikah between them wa 
initially, therefore, it should be valid in this changed situation. 


ated 
SSS LL ue 2S ae ot be assocl 
® The ‘illah in this case is “falling into the pit," but compensation cann 
with it, therefore, it is attributed to the person who dug the pit. 


ar 
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4, If one of the spouses moves over to our territory from 
He said: as a Muslim, a physical separation (bayniinah) occurs 
the dar al-har Al-Shafiil (God bless him) said that it does not occur, 
between them. ouses becomes a prisoner of war, a physical separation 
if one of the het between them without talaq, but if both become 
(ba: nana) ee together, the separation does not occur. Al-Shafi'l (God 
prisoners © Ha that it does occur. The net result is that the cause is phys- 
ipless him) ve and not imprisonment, in our view, while he (al-Shafi‘i) 
ical separ osite view. He maintains that physical separation has the 
halls He OP ting wilayah, but this does not lead to separation as hus- 
effect obtermms = h e with a harbi who is visiting as a musta’min 
pand and wife, as in the cas af tees 
(on assurance of safety) or a Muslim musta min visiting the sae ter- 
ritory. As for imprisonment in war, it requires freedom of attachments 
favouring the captor, but this is not realised without the termination of 
nikah. It is for this reason that a debt claim against the captive is writ- 
ten off. Our reasoning is that with physical separation, actual and legal, 
the securing of objectives cannot be maintained, therefore, it resembles 
the case of categories prohibited for marriage. Purther, captivity leads to 
the ownership of the corpus (body), however, it does not negate nikah 
initially nor does it negate it for continuity, and it resembles purchase, 
Thereafter, it requires the severance of bonds with respect to the subject- 
matter, which is wealth, not the subject-matter of nikah. In the case of the 


musta'min, physical separation has not occurred legally due to his inten- 
ton to return, 


Ifa woman migrates to our territory, it is permitted to her to marry 
* there is no waiting period for her, according to Abii Hanifah (God 

him), The two jurists said that she is to undergo the waiting period, 
fare ee has occurred after entry into the dar al-Islam, there- 
west ped by the law of Islam. Aba Hanifah (God bless him) 
imposed =a . Waiting Period is the effect of a prior marriage and is 
ership of *xPress its sanctity when there is no sanctity for the own- 


an enemy, It j é : 
“male captive. y- It is for this reason that ‘iddah is not imposed on a 


If she; 

snares PeeBaRt she is not to marry till she delivers her burden. It 

nikah ig Valid ra Aba Hanifah (God bless him) that if she does marry, the 

Child, a6 ie tre ot the husband is not to approach her till she delivers the 

“OUISE), The et with pregnancy resulting from zind (unlawful inter- 
“fasoning for the first view is that it establishes paternity. 
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Thus, if legal right of intercourse is effective in the ri 
effective in preventing nikah by way of precaution ri 
If one of the spouses turns away from Idlani (b 
a separation ending marriage occurs without divpics ae 
according to Abt Hanifah and Abu Yusuf (God bless the His is the view 
(God bless him) said that if the apostasy occurs on oe Muhammad 
band, then, it is separation through talaq, which is tislbivn ea 
to accept Islam. The factor that reconciles the two i) al ones 
explained by us. Abu Yusuf (God bless him) relies on the ba ne a 
stated for him in the case of refusal. Abi Hanifah (God heen e : 
tinguished between the two situations. The reasoning for the iets ; 
is that apostasy negates nikah, because it negates protection by the 
Talaq, on the other hand, removes the contract of nikah, therefore, it 
difficult to deem it talaq. This is distinguished from the case of refusal 
as the person relinquishes the adoption of what is good. Accordingly, the 
doing of good (by the qadi) becomes obligatory, as has preceded. It is 
for this reason that separation ending in marriage due to refusal depends 


upon a judicial decree, but it does not in the case of apostasy. 


Thereafter, if it is the husband who is the apostate, she is entitled to 


POstate), 


the entire mahr if he has had intercourse with her, and one-half mahr if 
she is entitled to the entire mahr 


he has not. If she was the apostate, then, ‘ 
if he has had intercourse with her. If he has not had intercourse with her, 
she is not entitled to mahr or maintenance, because the separation Is due 


to her. aaak accu 1 
id: If the two become apostate together, ey m neve’ 
hoe aih (God bless him) said 


ity of their nikah, on the basis of istihsan. Zufar ‘ei 
that their nikah stands nullified, because the apostasy of one So : 
and the apostasy of both includes the apostasy of one, We a aa 
report that the Banu Hunayfah turned apostate and then pane ati 
to Islam. The Companions (God be pleased with them) dt eae 
of them to renew their nikah contracts. Apostasy on their P 

lective, due to uncertainty about exact dates. If one 0 e 
Islam after their collective apostasy, the nikah would ae eel 
to the insistence of the other upon apostasy, because it neg 

does in the case of apostasy of one at the beginning. 


Chapter 59 


pistributive Justice in Marriage (Qasm) 


who are freewomen, he is under an obligation to 
the distribution of favours, whether both were 
ins or Were deflowered, or whether one was a virgin and the other 
deflowered (before they married him). This is due to the saying of the 
Prophet (God bless him and grant him peace), “Ifa person has two wives 
and he is inclined towards one of them, he will appear on the Day of 
judgement with one of his sides paralysed.” It is related from ‘A’ishah 
(God be pleased with her) that “the Prophet (God bless him and grant 
him peace) used to maintain justice in distribution among his wives, and 
he used to say, ‘O Lord, this is my distribution according to my ability, so 
donot hold me accountable for what I do not possess, ”* that is, an excess 
in love. There is no detail in what we have related. An older and a newer 
ae eae due to the absolute meaning of what we have related. The 
Entiat at asm pertains to the duties of performance in the contract 
an, and there is no difference in wives for this Th 
ofthe visit isa choice left to th eee ey 
and not th cert ta We husband, because what is due is equality 
Ot the method with which the equality is imp] 
equality due pertains to st quality is imp emented. Further, the 
physical activity ay and not in intercourse as that depends upon 
Ifone of aoe 
‘woman va a a esieuion and the other is a slave, then, the 
The teports from th o-thirds of the distribution and the slave a 
e Companions (God be pleased with them) 


Ifa mam has two wives, 
deal justly with them in 


Tt is te 
sored Ported from Aba 
ed by the U Hurayrah (God be pleased with him), The tradition is 


ws comp} 
lis fecorde oe of the four Sunan. Al-Zayla‘i, vol. 3, 214. 
€ compilers of the four Sunan. Al-Zayla’i, vol. 3, 214. 
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indicate this. Further, the lawfulness of the slave is less than the law- 
fulness of a freewoman, thus, it must be reflected in their rights, The 
mukatabah, mudabbarah, and the umm al-walad have the same statys as 
that of the slave girl, because the element of slavery still subsists in them, 
He said: They do not have a right of distribution in the state of jour- 
ney, and the husband has the right to travel with any of his wives he 
likes, It is, however, preferable that he draw lots between them so that he 
travels with one whose name turns up. Al-Shafi‘i (God bless him) said 
that the drawing of lots is what 1s due, because “the Prophet (God bless 
him and grant him peace) used to draw lots between his wives when he 
intended to travel.’4 We maintain, however, that the drawing of lots is 
for the satisfaction of the wives, therefore, it belongs to the category of 
recommendation. The reason for this is that a wife does not possess the 
right to travel with the husband. Do you not see that at times none of 
them accompanies him. Likewise, it is his right to travel with one of them 
and this period is not taken into account in the reckoning of distribution. 
If one of the wives gives her consent to relinquish her share of the 
distribution in favour of another wife, it is permitted. The basis 1s that 
Sawdah bint Zam‘ah (God be pleased with her) asked the Prophet (God 
bless him and grant him peace) to retract in her case and to assign the day 
of her turn to ‘A’ishah (God be pleased with her).> She has the right to 
withdraw such consent, because she relinquished something that has not 
occurred as yet, thus, it cannot really be extinguished. God knows best. 


vol. 3» 215: 


The reports are recorded by al-Bayhaqi and ‘Abd al-Razzaq. Al-Zayla’T, 
be please 


‘It is reported by most of the sound compilations from ‘A’ishah (God 
with her). Al-Zayla‘i, vol. 3, 216. trac- 
*Al-Bukhari and Muslim have reported this case, but without referring t© thes 

tion. The reason in their record appears to be old age. Al-Zayla’i, vol. 3, 226. 
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Chapter 60 


The Meaning of Rada‘ 


He said: The minimum and maximum periods of suckling (breastfeed- 
ing) are legally the same if it occurs in the period of breastfeeding, and, 
to this the prohibition becomes linked. Al-Shafi‘l (God bless him) said 
that prohibition is not established except by feeding up to five times, due 
to the words of the Prophet (God bless him and grant him peace), “One 
or two sucks or feeding once or twice does not result in prohibition.”” We 
rely on the words of the Exalted, “Foster-mothers who gave you suck,” 
and on the words of the Prophet (God bless him and grant him peace), 
“Prohibited by suckling is what is prohibited by lineage,”? without pro- 
viding details. Further, although the prohibition is based on the suspicion 
that milk becomes part of the child adding to growth in bones and mus- 
cles, but this is a matter that is internal (not known), therefore, the rule 
has been attached to the act of suckling. What he? has related is rejected 
by the Qur’an or is abrogated by it. It is necessary that such feeding be 
during the period of suckling, as we have explained. 

Thereafter, the period of suckling is thirty months, according to Abi 
Hanifah (God bless him). The two jurists said that it is two years, which 
fee al-Shafi'’s opinion (God bless him). Zufar (God bless him) said 
na it is three years, because the term hawl (year) also conveys the mean- 

g of transferring from one state into another. It is necessary that it be 


- 
ae ‘ tecorded, by Muslim in two separate traditions. One tradition is from ‘A’ishah 
De Pleased with her), .Al-Zayla‘, vol. 3, 217. 
1 ur an 4:23 
ti Pe 
pleased cs orded by al-Bukhari and Muslim from Ibn ‘Abbas and ‘A’ishah (God be 
Thora tem). It has preceded in the first chapter of nikah. Al-Zayla‘i, vol. 3, 218. 


hat j ifi'i 
tis, al-Shafi't (God bless him). 
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more than two hawls, as we will explai ; 
three. The two jurists rely on esas Tee ©, It should be lim: 
orchid to biswedeanictepakdetide eee Hed by 
: j g is (a period of) thirty m ive oe Catryin 

gestation period is six months and that leaves tw onths.”5 The minine of 
Prophet (God bless him and grant him peace) 0 Yeats for Weaning um 
after two years.”° The Imam (God bless ach eae There is no suck : 
His reasoning is that God, the Exalted, has a oe the above vee 
determined the period for them, shevefore ate two things an i 
have the complete period (of thirty months) aes ne two things wil 
determined for two debts, except that He has given aa like the petiod 
these periods, but it remains as stated for the other. fh at Mone ne 
sary to alter the food (of the infant) so that prowth 46 “A eee 
should come to an end and this occurs by extending ve aan mal 
the infant gets used to the other diet, Accordingly, it bi been iste 
the minimum period of pregnancy as it changes. The food of the se 
alters the diet of the infant, just as it alters the diet of the weaning child 
The tradition’ is to be construed to indicate the period of entitlement (for 
expenses), and it is in this sense that the text of the Qur’an restricting it 
to two years is to be construed. 

He said: When the period of suckling 
not be related to suckling, due to the words of the Prophet (God bless 
him and grant him peace), “There is no rada‘ after weaning.”® The rea- 
son is that the prohibition is based on growth and this takes place in the 
period of suckling, because a grown person cannot be fed on it. Weaning 
is not acknowledged prior to the period, except in a narration from Abi 
Hanifah (God bless him), for he is no longer dependent on it. The basis 
for the termination of growth is the change of diet. Is suckling permitted 
after the prescribed period? It is said that it is not permitted as permitting 


it is harmful, for it? is part of a human being, 


is over, the prohibition can- 


5Qur’an 46:15 5 fealige ath 
$]t is recorded by ayla‘i, vol: 3» 

7That there is no sucklin 
8It is recorded by al-Tabarani an 


°The milk. 


al-Dar’qutni in his Sunar. Al-Z 


g after two years. 


d ‘Abd al-Razzaq- Al-Zayla‘l, vol, 3) 219 


chapter 1 
=¢ 
The Legal Effect of Rada 
aid: Rada* (suckling) prohibits what is prohibited by lineage, on the 
pert xcept the mother of his foster 


basis of the tradition that we related,’ € 
ster because it is permitted to him to marry her. It is not permitted to 
him to marry the mother of his sister on the basis of lineage, because she 
is his mother or is oné who has cohabited with his father. 

It is permitted to him to marry the sister of his foster son, when 
this is not permitted on the basis of lineage. The reason is that when 
he cohabits with her mother she becomes prohibited for him, but this 
meaning is not to be found in rada‘. 


Itis not permitted to him to marry his foster father’s wife or his fos- 
ter son’s wife, just as it is not permitted to do so on the basis of lineage, 
due to what we have related.> The aslab have been mentioned in the text 
to exclude the consideration of the mutabanna as we have elaborated. 
wee ee is related to the laban al-fahl, which is that a woman 
ifthe ‘ ee infant and this infant becomes prohibited for the husband 
The haabetiioks nursed her) as well as for his fathers and his sons. 
the foster father o Pen the woman had milk in her breasts becomes 
(God bless him) eh e infant girl suckled. In one opinion from al-Shafi 
the prohibition is d an al-fahl does not give rise to prohibition, because 
on what we have lan ae suspicion of becoming part of him. We rely 
on both sides and ated, Further, the prohibition due to lineage operates 

nd so also due to rada‘, The Prophet (God bless him and 


1 

The fir 

When bet in the previous chapter. 

itis. es ave been nursed by a third woman. 

cane Prohibits what is prohibited by lineage 
tradition as above. . 
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grant him peace) said to ‘A’ishah (God be pleased with her), * 
appear before Aflah, because he is your foster-uncle due to da‘ , 
reason is that he (the husband) was a cause of the appear ada ‘qh 
her, therefore, the prohibition is extended to him by way oe REE milk in 
It is permitted to a man to marry his foster brother's pea, 
The reason is that it is permitted to a person to marry his b oe Sister, 
on the basis of lineage. This occurs in the case of his Back - pe Sister 
father’s side when this brother has a sister from his mother’s ah tat the 
a case, it is permitted to his brother from the father’s side to marry ee 

In the case of two infants (girl or boy), who have gathered on ‘ 
breast of one woman, it is not permitted to one of them to marry ic 
ee is the rule, because their mother is one and they are brother 

A girl is not to marry any (male) child of the woman who suckled 
her, because he is her brother. She is also not to marry a child (son) of 
her child, because he would be the child of her brother. A foster son is 
not to wed the sister of his foster mother’s husband, because she is his 
foster aunt. 

When milk is mixed with water, with the milk being predominant, 
the prohibition is linked to it. If the water is predominant, it is not 
linked to the prohibition. Al-Shafi'l (God bless him) disagrees saying that 
it is present in it in reality, We maintain that something that has been 
overwhelmed is legally non-existent so that is does not manifest itself in 
comparison to the predominant ingredient as is the rule in oaths, 

If it is mixed with food (wheat), the prohibition is not related to it, 
even if the milk is predominant, according to Aba Hanifah (God bless 
him), The two jurists said that if the milk is predominant, the prohibition 
is linked to it. The Author (God be pleased with him) said that the 
of the two jurists pertains to the mixture that is not touched by oe . 

it is cooked, the prohibition does not apply to it by agreement, The ot 
jurists maintain that what is taken into account is predominance, as ‘hin 
case of water, when its state is not altered. Aba Hanifah (God bless a 
maintains that the basic thing is food (wheat) and milk is eqn 
it with reference to the purpose of mixing, Thus, it is like a Be a 
dominated. The drops of milk (that may be visible) are not % sis 
account in his view. This is correct, because eating wheat is the basis. 


You Can 
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St is recorded by the six Imams of the sound compilations. Al-Zayla't V 


a __ 
ee Al-Hidayah 553 


K . = oe 
09 ved with a medicine when the milk is predominant, 
’ 1wxe 


d is that milk remains the main 
the «ac to it. The reason 1s nair 
the probibition 3 Jet the medicine is for strengthening it to achieve 
f the 1eL, 
yrpose© : . 
its pUrP oe ed with goat milk, and it is predominant, the prohi- 
iF the goat milk is predominant, the prohibition does 


lies to*- f the predominant ingredient as is the case 


tion APP 
ee in consideration © 
no 
with water 


the milk of two women is mixed, the prohibition applies to the 
if the m 


edominant milk, according to Abu ae ( a pee ee ais seen 
: he whole becomes the same thing, therefore, ing y 
_ dsubservient to what is greater, for the purpose of basing the rule 
: a aearnial (God bless him), as well as Zufar (God bless him), said 
Sie prohibition applies to both, because one specie cannot dominate 
an identical specie. A thing is not deemed destroyed when it is mixed with 
its own specie, due to the unity of purpose. There are two narrations 
about this from Aba Hanifah (God bless him), and the basis of the issue 
lies in the Book of Oaths (Ayman). 


ifa virgin has milk in her breasts and she feeds an infant, the prohi- 
bition is established, due to the unqualified meaning of the text. Further, 
itis the cause of growth, thus, the contribution to the constituent parts 
of the infant is established. 


on es ees é wertat Rip after her death and fed drop by 
kin) dhapren of e prohibition is established. Al-Shafit (God bless 
Ghtenis a oe that the basis for the proof of the prohi- 
tieno longer ean it rep to others through her. By her death 
son that intercouree owe of prohibition. It is for this rea- 
of matital relations ens ad woman does not lead to the prohibition 
tibuting to the eee aintain that the cause is the suspicion of con- 
to evelopment and 8 body, and this is due to milk insofar as it leads 
Prohibition becom growth; such a meaning is associated with milk. The 
Urial and tay Reade obvious with respect to the deceased in the case of 
"Prohibition dure ae to who is legally permitted to do this), As for 
Production, aa aera it is due to the existence of a means for 
Y iste ane due to death. The two cases are, therefore, 
istinctive factor (which is growth and develop- 


A 
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If an infant is given an anema with mj Sonn 
lished. According to Muhammad aa Bt ge 1S not estah. 
established through it just as a fast is broken with it Th © Prohibition i, 
ever, is obvious. The factor invalidating a fast is io. e oistinction, how. 
body and this meaning is found in medicine. As fox then ta “ure for the 
in rada‘, it is growth, and sucha meaning is not found i rohibiting factor 
what serves as food is fed through the top (mouth) Hanema, because 


If a man has milk in his breasts 
tt » and he feeds an inf. , 
tion is not established, because this is not milk as vecitied, eer 
and development i ith j fab thus, growth 
pment are not associated with it. The reason is that the e 

gence of milk can be conceived in the case of one who can give bith 

If two infants (boy and girl) drink of the milk of the same goat, the 
prohibition is not established, because there is no relation of constituent 
parts between a human being and an animal whereas the prohibition is 
due to this. 


If a man marries a grown woman and an infant, and the grown 
woman gives suck to the infant, both are prohibited for the husband, 
because he would be combining a mother and a daughter in marriage, 
and this is prohibited like combining the two on the basis of lineage. 
Thereafter, if he has not had intercourse with the grown woman, there 
is no mahr for her, because the separation has occurred due to her act 
prior to consummation of her marriage. The minor girl is an : 
one-half of the mahr, because the separation has not soled ee 
her act. Although suckling is her act, but her act is ee 5 . 
the extinction of her right, just as though she had killed t ee aa 
whom she was to inherit. The husband is to have recourse 


7 : jonally ren- 
: i in case she intention : 
woman (for the mahr paid to the minor) there is no ail 


ered he a ‘ = ea married to him 
z w that the t 
against her, even eae eerie him), he is to have recourse to he 


According to Muhammad (Go : 

in both cases. The correct view, however, 1 oa glue 

The reason is that she has confirmed a re esa jmilat 
ished, which is one-half of the mahr, and the oe ether pecaust 

“s : di t ction of wealth. She is, however, the caus 

the destru ‘ 


ibed; 

as ct as presctl 

suckling is not the basis for the vitiation of Se mahr is COE 
. . t a wr ificat 

‘ Cs as a coincidence, OF -. +< the nulli 

. ae eek known, but the condition for it 1s 

by way 0 mu 


pir al-Riwayah 
that of the Zahi ss aati 
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oe [fshe is the cause, a Wrong is stipulated as in the case of dig- 

of nate E er eafter, she has committed a wrong if she is aware of the 
ging @ pit. ‘hes intended vitiation through radia “If, however, she isnot 
matings arriage or she is aware of the marriage, but intends to drive 
aware of the m d death from the infant, and not vitiation, even then she 
ran This from our side is the acknowledgement of igno- 


away Oe sgressed. 
S Jaw) for the elimination of the hukm (operation of 


not ‘ 
rie (san excuse 12 
r 


the law) timony of one woman alone is not admissible in rada‘. It is 

The "i by the testimony of two men or one man and two women. 
te bless him) said that it is proved with the testimony of a single 
wal if she is known to possess moral probity. The reason is that the 
Michie is due to a right that belongs to the rights of the shari‘ah, 
ref it can be established through the testimony of a single per- 
con, and is like one buying meat when a person informs him that it was 
aughtered by a Magian. We maintain that prohibition cannot be proved 
separate from the loss of ownership in the category of nikah, and the nul- 
lication of ownership cannot be proved except through the testimony 
of two men or a man and two women. This is distinguished from meat, 
because the prohibition of consumption is distinguished from the loss of 


ownership, therefore, it is considered a matter of ritual. God knows best. 
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Chapter 62 


Talag al-Sunnah (Divorce Conforming to the 
Sunnah) 


He said: Talaq (divorce) is of three types: hasan (proper), ahsan (more 
appropriate) and bid ‘7 (innovative, not conforming to the Sunnah). The 
ahsan form of divorce is that a man divorce a woman with a single 
repudiation pronounced during her period of purity from menstruation 
(tuhr) during which he has not had intercourse with her. He then leaves 
her alone (does not cohabit with her) until she completes her waiting 
period (‘iddah), The reason is that the Companions (God be pleased with 
them) used to prefer not increasing the number of repudiations over one 
tl the passing of the waiting period.’ This form had greater merit in their 
view than a man divorcing his wife by pronouncing three repudiations, 
one in each period of purity. The reason is that the ahsan form is the far- 
thest from remorse (leaving a possibility of retraction) and less injurious 


for (the feelings) of women. There is no dispute about the (absence of) 
disapproval for this form. 


W . a hasan form, which is also called talaq al-sunnah, is that a woman 
ations Marriage has been consummated be divorced with three repudi- 
ess earn in three periods of purity (one in each). Malik (God 
a single re said that it is bid‘ah (innovation against the Sunnah) and only 
SUMptio P udiation is permitted. The reason is that the governing pre- 
n with respect to talagq is that it is prohibited and permissibility 


1 t is 
Zala', yo ued by Tn Abi Shaybah from Ibrahim al-Nakha'i (God bless him). Al- 
* J» £20, 
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is granted due to the need of separation.? Such a need is met th 
single repudiation. We rely on the saying of the Prophet (God TO 
and grant him peace) in a tradition from Ibn ‘Umar (God ts z 
both), “It isa sunnah to await a period of purity and then ¢ 
pronouncing one repudiation in each period.” Further, 
around the evidence of need, which is the pronouncin 
period of time in which desire is renewed, and this is a period of puriny; 
which intercourse has not taken place. The need, therefore, eit 
of its evidence, Thereafter, it is said that he should delay the site 
ment till the end of the period of tuhr in order to avoid pr NGiaiag te 
waiting period. It is, however, the stronger view that he is to Betis 
the repudiation as soon as she attains purity, because he may have inter. 
course with her. This will place the person who pronounces divorce after 
intercourse in a state of trial.4 

Talag al-bid‘ah (innovation conflicting with the Sunnah) is that he 
divorce her with three repudiations pronounced in a single statement 
or three repudiations in a single period of purity. If he does this, the 
divorce takes effect, but he has sinned. Al-Shafi'T (God bless him) said 
that each form of divorce is mubah (permissible) as it is a legally valid 
act so that it leads to its legal effects. Legal validity does not exist side 
by side with prohibition, as distinguished from a divorce pronounced 
during menstruation. The prohibited element is the prolongation of the 
waiting period for the woman and not divorce. We maintain that the 
governing rule in divorce is prohibition’ insofar as it leads to the “ai 
mination of nikah, which is meant to secure interests both of this wor 
and the next. The permissibility of divorce is to meet a need of ie 
separated, and there is no such need of gathering three ST ivi rity 
single statement, whereas distributing them over three peri aad tl 
is established in view of its evidence. The need, in fact, en need. AS 
is possible to conceive the application of the evidence to th 


Ugh a 
85 hin 
Pleased With 
‘0 divorce her 
the rule revolye, 
& Of divorce in 4 


ee — : . tion tl 
2This statement is to be understood in the light of the Ce abate fi alsalsya' a 


presumtion is al-aslu fial-ashya’ al-ibahah. The oppsite of a a ei sits 
tahrim. In this case, the second presumption operates in the ca separa This 8 
an act that is prohibited. The basis for permitting It oe nee 
met through a single repudiation; there is no need for : es air 
Mt is recorded by al-Dar'qutni in his Sunan. Al-Zayla ‘ Ee pronoun 
4This repudiation will not conform to the Sunnalt as he 
in a period of purity in which he has had intercourse. 
‘The presumption of prohibition has been discussed. 


sate 
cing diver’ 
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00 5 {ae 5 
, e act in itself, insofar as it is the elimination of 


egal validity at ue does not negate prohibition due to an exter- 
avery mar aaa is the meaning we have stated. The same applies 
i meaning and es f two repudiations in a single period of purity, as 
Me FP basis of what we have stated. The narration (from 
these are bid 4 h OF boi a single irrevocable repudiation.’ It is stated in 
ists) differe erson violates the Sunnah, because there is no need 
e ‘ditional qualification to effect separation, with such 
to establish Si a irrevocability. In al-Ziyadat it is stated that it is not 
qualification re ects immediate separation. 
disapprove ah in divorce is of two types: sunnah pertaining to time 
De ah ertaining to number (of repudiations). The sunnah per- 
ee aeher applies equally to one whose marriage stands con- 
summated and one whose marriage has not been consummated, and we 
have already mentioned this. The sunnah pertaining to time applies only 
to the woman whose marriage has been consummated, and she is the one 
whom the man divorces in a period in which he has not had intercourse 
with her, What is to be observed is the evidence of need, and that is the 
pronouncement of divorce in a period when desire is renewed, and such 
aperiod is that of purity in which intercourse has not taken place. As for 
the period of menstruation it is a period of repulsion, and desire subsides 
with intercourse once in a period of purity. 
be ae a » : Lhe whose marriage has not been consummated, 
(God bless him) ieee ie ae oe oe een 
einai whose sna # : e deems it analogous to the case of the 
the cage of the ieee : ands consummated. We maintain that desire in 
tueand is not reduced ose marriage has not been consummated stands 
ue to menstruation, unless his aim has not been 


attained th 

itis renew ae In the case of one whose marriage is consummated, 
tecas: fac the period of purity. 

age and the lias nan does not menstruate due to minority or old 

nah heis to diver: pect to divorce her thrice according to the Sun- 

fs to pronounce ee one repudiation. After a month has passed 

: Passed ete. a €r repudiation and then when another month 
I case th nounce another repudiation. The reason is that in 


© month : 
acts as a substitute for the menstrual period. God, 
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the Exalted, has said, “ 

monthly courses, for hatin chadiett cae have Passed 
; : period, if ye have 

is three months, and for those who have no courses (it j any doubts, 
those who are pregnant, their period is until they deliver rhs same); for 
Substitution with the month is specific to menstruation, s eir burdens” 
the vacation of the womb is also reckoned through ei 50 that 
of such a woman, when this is usually assessed through ie the case 
period and not with the period of purity. Thereafter, if the ee 
pronounced in the beginning of the month, the reckoning of the Re he 
will be based on the moon, If itis pronounced in the middle of the a 
the reckoning will be on the basis of days for the distribution of re ae 
ations. The calculation of the ‘iddah will be made in the same een 
according to Abu Hanifah (God bless him), According to the two *uties 
the first month is completed by its end, while the months in between on 
the basis of the moon. The issue 1s similar to cases in hiring.* 


the age of 


It is permitted to him to divorce her? without any separation based 
on time between intercourse and divorce. Zufar (God bless him) said 
that he is to separate them with a period of one month, as the month 
acts as a substitute for menstruation. The reason is that with intercourse 
desire goes away and is renewed with time, and this time is one month. 
We maintain that there is no likelihood of conceiving in the case of such 
women, while the disapproval in the case of those who menstruate was 
on this basis. The reason is that by delay, the period of ‘iddah ee 
vague, Desire, even though it goes away in the manner stated - a * 
yet increases due to another reason, because a man desires to * rot 
course with a woman who is not likely to become pregnant, ane © 


: . . will e 
for avoiding the burden ofa child. Thus, the period in this cas¢ 


i woman 
the period of desire, therefore, it will be like the period for the 
who is pregnant."° na spate 
Divorce in the case of a pregnant woman. 1S ea safisid n 
after intercourse. The reason is that it does not lea ‘A resi wf esi 
working out the ‘iddah, The period of pregnancy ! sadal wid 


me 1 t during 
for intercourse as the possibility of becoming pregnan 


mber of days 


7Qur’an 65:4 the nu 

nor 
8Wh cal jons are based upon the moo inority: 
mete le 5 not menstruate due to old age OF min 


2That is, a woman who doe 
See next issue. 
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r the person desires her as she is bearing 

sand remno¥S", ne ly, desire is not reduced due to intercourse. 
a chil , Accor ie (the pregnant woman) thrice in the period pre- 
js to divorce separating every two repudiations with a 


He ; »b 
py the sunnan,  tanifah and Aba Yusuf (God bless them). 


month acne afte (God bless them), said that he is to pronount® 
Mohammad 20°” on according to the (method of the) Sunnah. 
only 2 SUB’ re the presumption about divorce is that it is prohibited 
The reasom 1S a ae ee need), and the shari‘ah has prescribed a separa- 
yoless peru Be (‘iddah), whereas a month is not the period prescribed 
tion of the te woman for she will become like a woman whose period 
for come extended (so that the next repudiation cannot be 
of es 4), The two jurists argue that the permissibility (of divorce) 
a io the ‘illah (reason) of need. The month is evidence of this need 
as in the case of the woman in the menopause or one who is a minor 
(for they too have an extended period of purity). The reason for this is 
that the period of one month renews desire in conformity with normal 
instinct, therefore, a month is suitable for identifying the need and serves 
asevidence for it. This is to be distinguished from the case of the woman 
whose period of purity is extended, because the identification of the need 
inher case is the (renewed) period of purity (often menses) for she does 
menstruate, and such purity is desired in all periods, but it is not so in 
pregnancy (as renewal of purity is only after pregnancy). 
eee ae foe ie Sin during a period of menstruation, the 
his tegn Gis a : y € reason is that the prohibition of doing so 
Shealpuseds Seas e fete of validity of divorce, and this we have 
howeves, fecorimnend 4 the validity of divorce is not negated. It is, 
words of the Porte te at he make a retraction in her case, due to the 
t0'Umar (God be pl od bless him and grant him peace) addressed 
wife)” When hy pleased with him), “Order your son to take back his 
is sta e (the son) had divorced her duri i 
: tement conveys the validi er during her menstrual period. 
Be tetraction, Thereaft idity of divorce in such a case and then 
: ° of our jurists ae ee (of retraction) is upheld by 
: ating Bpomttie ties tkh), but the correct view is that it is obliga- 
doing th intent of the command. Further, it is obligatory 


© offence : 
to the extent possible, by removing its legal effect 


.. not relevant © 


Wy. 
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by all the sj 
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Imams of the sound compilations. Al-Zayla‘t, vol. 3, 221. 
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and that is the ‘iddah, and so also the injur ; 
of the ‘iddah." jury caused by the 


He said: When she has attained purity and then received h 
course followed by the next period of purity, if he likes h Sete 
her or if he likes he may hold on to her. He (the Author 5 ee Ses 
with him) said: This is how it has been stated in al-As/ oe nena 
(God bless him) has stated that he may divorce her in the e eae 
following her first monthly course. Abu al-Hasan al-Karkh ea 
him) said that what al-Tahawi has stated is the view of et vs 
while the view of al-Asl is that of the two jurists. The reasonin te 
lying the view in al-Asl is that the Sunnah employs seers io 
effecting a separation between two repudiations, and the separation ee 
is through part of the monthly course, which is to be completed through 
a second course. As it cannot be split into parts, it has to be completed, 
When the second monthly course is complete, the period of purity fol- 
lowing it is the period conforming to the Sunnah, therefore, divorcing her 
in conformity with the Sunnah is possible. The reasoning for the other 
view is that the legal effect of the divorce has become non-existent due 
to retraction. The situation now is like one where no divorce has been 
pronounced during menstruation. Thus, divorcing her in the period of 
purity following it will be in conformity with the Sunnah. 

If a man says to his wife, who menstruates and with whom he has 
consummated marriage, “You are divorced thrice according to the sui 
nah,” when he had no particular niyyah associated with his statement, 
she is divorced with one repudiation taking effect in each period : 
purity. The reason is that the character Jarn (in h- ssurmnah) conveys ay 
and the time of the Sunnah form is a period of purity in which no Ni 
course takes place. If he had formed the intention that all three : * 
take effect that very moment or one repudiation at the b ee they 
month, then, they will take effect as he intended. This is so WHE eur 
become effective during the state of menstruation O © % erating 3 
Zufar (God bless him) said that the niyyah ofall repudiation P 


y : . : ‘ ‘on), whic 
once is not valid as it amounts to bid‘ah ( innovation); ae rr eaning 


Sunnah.3 We maintain that his niyyah includes as a PF ob 


Prolongation 


ees no! 
t which ira? 
In other words, undoing an injury is obligatory, and an act withou 

be undone is also obligatory, 


This is an interesting idea. 
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insofar as the legal valid- 
the Sunnah and excludes 
nah. Accordingly, his 
nforming to the Sun- 


rence of divorce, 
also arises from 
. the form prescribed by the Sun 
ihe 0004! statement 4O€S not include the form co 
Te ;ntention that will be operative. 
ical ah er menstruates or is one in whose 


is one who no long ein 
hae jnto account (not menses), one repudiation will 
another the next month, and another the following 


th. The reason is that the evidence of need in her case is the month, 
tS for those who have periods, as we have explained. 


jike the period of purity 
ithe had formed the niyyah that all three were to take effect at once, 
they do so, with Zufar (God bless him) disagreeing, as we elaborated. 


this is contrary to the case where he says, “You are divorced according 
to the Sunnah,” but he does not mention the word “thrice,” because the 
riyyah of three operating at once is not valid for such a statement. The 
reason is that the niyyah of all three acting at once is valid for such a case 
where the character Jam (in li ’ssunnah) is for the timing. As this state- 
ment applies to timing in a general way, therefore, it necessarily implies 
” ae i the eplidianons be taken in a general way. Thus, 

peration of all three at once, the generality with 


respect to timing stand i ’ : 
not valid, J s nullified. Consequently, the intention of three is 


Hanprine occur 
at once 
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ae husband is valid if he is sane and major. 
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The divorce of the person coerced takes afi 
him) disagrees. He says that coercion icnio are 
tion (ikhtiyar), and it is through this that acts are legal} 

This is distinguished from the case of one joking bike : acknowledged 
; . é ? ause heh . 
in (not) using the words of talaq. Our argument is that h ee 
the occurrence of divorce with respect to his legally sca | e tended 
was in possession of his legal capacity. These attributes are seh, vee 
his situation and for the repelling of his predicament on the oe 
the obedient person, The basis for this is that he knows the ae ¥ 
he has chosen the least of these. Such a choice is a sign of oreten _ 
volition, except that he is not happy with the legal effects of his ete 
does not alter his situation, just like that of one doing so in jest. ie 
The divorce pronounced by an intoxicated person takes effect. The 
view preferred by al-Karkhi and al-Tahawi (God bless them) is that it 
does not take effect. This is also one of the two opinions of al-Shafi'ii (God 
bless him). The reason is that intention is valid due to the rational faculty 
and he has lost this faculty. It is like the loss of the faculty through banj 
(bhang in Urdu; henbane) and medication. We maintain that his reason- 
ing faculty is lost due to a cause that is an offence. The legal effects have 
thus been deemed retained as a deterrence for him. Ifhe drinks liquor and 
then develops a headache so that he loses his mind due to the headache, 
we would say that the divorce pronounced in such a state does not take 


effect.'® 

Divorce by a dumb person through gestures takes effect, 
gestures are known and are taken to stand in place of expressions, 
basis of need. The reasoning will be presented at the end of this 
God, the Exalted, willing. me oF 

The divorce of a slave girl consists of two repudiations eer 
her husband being a freeman or aslave. The divorce of a Leet ee au 
sists of three repudiations irrespective of her husband being : aie 
ora slave. Al-Shafi'l (God bless him) said that the are : (Go j 
tions depends on the status of men, due to the words of the ne fats 
bless him and grant him peace), “Divorce depends on the s 


» i describe 
while ‘iddah depends on the status of women. 7 Burther, iy 
as an owner is an honour and human beings have been P P 


(God b| 
€ by side with 1 


because his 
on the 
book, 


are for it. 
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"It is a gharib tradition that is reco 
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saat a perfected in a freeman, therefore, his 


We rely on the words of the Prophet (God 
), “The repudiations for the slave girl are 
‘ting period consists of two menstrual periods." The rea- 
wwoand het wal ermissibility of permitting marriage with a woman is a 
gon is that the P she is concerned. Slavery has the effect of halving these 
plessiig 3 a aa a repudiation cannot be halved, therefore, two com- 
plessings ae are assigned. The interpretation of what he has related 
plete rePP veel pronounced by men."° 
ig that te marries a wornan with the permission of his master and 
; a ces her, the divorce takes effect. A divorce pronounced by the 
aie does not take effect against the slave’s wife. The reason is that 
kah belongs to the slave. Its relinquishment, therefore, 


ownership in ni 
belongs to hin and not his master. 


in being a hu 
is wider and greater. 
d grant him peace 


Dy 
lis 
cord = 
i c 
versio ed from AY 


sh ‘ 
13,236, “ste recorded by pee Ibn ‘Umar (God be pleased with them). The differ- 
awud, al-Tirmidhi, Ibn Majah and others. Al-Zayla’‘l, 


atis, the t, 
Taditi j im 
Atlon relied upon by al-Shafi (God bless him). 


chapter 63 


pronouncing Divorce 


ralig (divorce) is pronounced in two ways: direct expression (sarih)? 


and indirect expression (kinayah; allusion). Direct expression includes 
, man’s statement,’ “You are divorced,’ “You are a divorced woman 
(mutallaqah),” and “I have divorced you.” Taldq takes effect with these 
expressions and is of the retractable (revocable) form (raj‘7).4 The rea- 
son is that such expressions are employed? for pronouncing divorce and 


'That is, repudiation, 

"Words that convey their meaning explicitly. 

*A statement is essential. Talaq does not become effective by mere inner resolve and 
intention, An opinion attributed to al-Zuhri is that it does become effective. 

‘The Legal Effects of Irrevocable (Ba’in) Divorce-—The legal effects (hukm) of revo- 
table divorce have been explained by the Author, however, the irrevocable forms need 
‘ome elaboration. Irrevocable divorce is classified into two types: (1) three repudiations 
and (2) one or two repudiations. The rules for each type vary according to the free- 
tame of the spouse. Here we focus on free persons. When the repudiations 
Contre in oe that is, one or two, the result is that the husband cannot have inter- 
ila and fe © woman without a new contract of marriage, his pronouncements of 
and there ig z * effective, there can be no li‘an (imprecation) between the spouses, 

OWever, The mutual inheritance between them. The resulting prohibition is eis 
Man and subse Coe that he can marry his wife without her marriage to or er 
an three eae, divorce. The explanation is that an irrevocable divorce, wi : -. 
‘Uject-matte ations, results in loss of ownership, but not in the prohibition ° 
N the logs 9 "(the woman). As compared to this, three irrevocable repudiations result 

Me Permissibh *ship as well as prohibition of the subject-matter, The woman can 

Tactice € only if she marries another man and is then divorced. 
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are not used for other matters, They are, thus, direct ExPressiong 6 
i : : ns, 
expressions are aavied by retraction on the basis of the text? Such 
These expressions® do not depend upon niyyah (intention), The: 
son is that such expressions are direct for this purpose due to thej ea. 
mon use. Likewise, where he has intended irrevocability The cae 
; : : ; , . 
that he has intended immediate execution of a matter that the shari‘ah L 
made contingent upon the termination of the Waiting period dda 
Accordingly, such an intention Teverts to him» 
If he intends a release from the compact by his Pronouncement of 
talaq, it is not admissible for a judicial decree, as it contradicts the appar- 
ent meaning, but it will be admissible for what is between him and God, 
the Exalted, because he has intended what can be included in the proba- 
ble meaning of the statement (and God knows the inner intentions). Ifhe 
intended thereby release from labour, it is neither admissible for a judi- 
cial decree nor for what is between him and between God, the Exalted, 
The reason is that the word taldq is intended for release from a bond and 
the woman is not in bondage for labour. It is narrated from Senay 
(God bless him) that it is admissible for what is between him and Go 
i f he says, “You are a muflaqah (instead o 
he has employed it for release. If he says, tlaga = 
“ar t ronouncement of divorce excep 
mutallagah),” it does not amount to a pron ais aust used svoeasice 
through his intention. The reason is that this wor = 
. a direct expression. 
therefore, it cannot be treated as sion (direct) only a single rep¥- 
He said: By the use of such an expres Van chia. AL-ShAR (G0 d 
SSOn SS CELLET epeeranert because his statement 
bless hin) said that what He bere: of one who divorces implies is 
probably implies this. The ae ning, just like mentioning . s 
sa oe ; in the literal meaning, vs 4« valid ifa num 
mentioning of divorce 1 ; : n that it is valid : 
scholar implies scholarship. It is at ae ead an indication y F 
. : ‘ ment so tha : r so tha 
is associated with the state ‘bute conveys the singula caeet 
, tain that an attri aliq. thus, the st 
ceo aes is used and for three tawaliq, h mentioning e 
ceqlial ine nor ae because it is contrary to it. The 
: e 
does not imply a num 


i ici urposes of talaq- 
* These expressions are explicit for purp' 


"The text is Qur'an 2:228. 

*That is, direct expressions. = 

¥In other words, even if he es 
with respect to retraction operates. 


indi jon 
Jp other words, an indirect express 


alt 
the shar! 
ds irrevocability, the rule imposed by 
s irr , rd 
ire mye 
ds upon the accompanying 
depen 


fe 
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.. he mentioning of divorce, which is a description of the 
the divorcet ™ ae of divorce, as that is repudiation. The number that is 
ae ee is an attribute of the verbal noun that is implied, which 
soit repudiations, like the statement, “I gave him abundance.” 
, three 
7 a substantial (abundant) grant. 
that Ss 


“You are al-talaq (divorce), or “You are the taliqun al- 

ithe sy e taliqun talaqan,” and if he does not have a partic- 
wlaigs” OF ue ee intends a single repudiation, or two, then a single 
wa ial OF diation will take effect, but if he intends three, three 
a cei take effect. The occurrence of divorce through the sec- 
ua third statements is obvious. The reason is that if he had merely 
seabit the attribute, divorce would have occurred. Thus, when he 
mentions the attribute and mentions the verbal noun with it, when 
weh noun strengthens it, the divorce occurs a priori. As for its occur- 
rence through the first statement, the reason is that the verbal noun is 
sometimes mentioned when the nominal term is intended, like saying a 
man who is ‘adl, that is, ‘adil (just), This amounts to saying, “You are a 
liliqun,” In the same manner, if he says, “You are al-talag,” the divorce 
curs with this too and no niyyah is needed. This will be deemed a 
reractable repudiation, as we have explained, for it is a direct pronounce- 
nent of divorce due to its widespread use. The niyyah of three divorces 
willbe valid, because the verbal noun implies generality of meaning and 
nultiplicity, because it is a generic noun, thus, it will be treated like all 
igh Consequently, it implies the least with the probability of 
lg the whole, The intention of two repudiations in this statement 


Bn i , . 
“talid, with Zufar (God bless him) disagreeing. He maintains that 
is part of three, thus, when 


itis pat ig filiiaraen the intention of three is valid that 
thre iy ida i . as a matter of necessity, We say that the niyyah 
"Wah of two repna: wa genus, so that when the woman is a slave, the 
dis 4g Pudiations js valid in her case taking into account the 
Sten nes fcr the case of the freewoman, it is a number and the 
"lacity jg ohke 'mply number. The reason is that the meaning of 
‘Single instance Red for Singular words, and this is possible through 
5 “You are a Single Senus. The dual is eliminated from these. If 

: sn ene and maintains that he intended one 

; Riad '¢ and another repudiation by the word al- 

* Suitable for th tuthful. The reason is that each word taken 
© Occurrence of divorce. It is as if he had said, 


wo 


ee 
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“You are repudiated, repudiated.” With such a statem 
repudiations take effect when he has consummated hj ene two 
If he attributes divorce to the woman as whol 18 Marria: 
to be the whole, divorce takes effect, because he fa = S ” 
abject of divorce. This is like saying, “You are rena ae 
that the chanted ta’ (in anti) is a pronoun for the re The reason jg 
he says, Your raqabah (neck) is divorced, or ‘unug ( an. And so also if 
ar Your head is divorced,” or “Your soul,” or to — i“ divorced” 
vagina’ or face.” The reason is that these words refi Yor “corpus” or 
As for the words “corpus” and “body” it is obvi er to the entire body, 
words. God, the Exalted, has said, “The Son and so also the other 
said, They would bend their necks in aris a tiga" ad 
bless him and grant him peace) has said, “Go ae The Prophet (God 
the Surg) (saddles),”" It is said, “So and ats Yh as ie Sen 
ple, “O) face of the Arabs Wt and “His seul al at (head) of the peo- 
7 e ; . 
the same sense, the word dam (blood) is used, “His Meta 4 his self. In 
a these words is also nafs (self), which is obvious a 
e same applies if he di ; , , 
“One-half of na or one third is divo thes SN atre 
. aaa. rced. e reason is that the insepa- 
es pa i. re atid of all transactions like sale and others 
ae 3 ; 
way af necestity: ivorce, therefore, the whole is intended by 
he rh says, “Your hand (arm) is divorced” or 
<a ee not take effect. Zufar and al-Shafii 
at it 5 
‘Fed oak : We = effect. The same disagreement applies to each spec 
ie ae one oes not express the meaning of the entire body. The 
po pat ar and al-Shafi't) argue that it is a part that is benefite 
Fis ie Virtue of the contract of nikah, and something that has this st 
ates the subject-matter of the contract of nikah. Consequently," 
hshed f cog of talaq as well. The rule is, therefore, estab- 
the oe utilisation by attributing it to talag and thereafter it spreaes 0 
shenaie © . m the case of the inseparable part. This is distingu!s ed fro 
where it is attributed to nikah, because extending the meaning § 


Tetractable 
8€ With her, 
hat is taken 
ted it fo the 


“Your foot is divorced,” 
(God bless them) 


"Qur'an 4:92 
apes 26:4 
“Al-Zaylat ' vat «& -yol, 3s 
yla'T says that this tradition is gharib in the absolute sense. Al-Zayla as ; 
y fbn" 


228. He adds that ij 
at it may be supported somewhat by a tradition reporte 
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ox ¥ 
aired? ThE reason is that the prohibition of the remaining parts 
prohibit® " ermissibility of this part. In the case of divorce, the matter 
dominates « maintain that he attributed divorce to something that is 
s reverse t_ matters therefore, it becomes redundant. It is as if he had 
ot its : H to her saliva or nails. The reason is that the subject-matter 
atciby which there is a restriction, because divorce is based upon the 
js that } d in the hand there is no such restriction. 


| of such restriction, an 
ason that it is not valid to attribute the contract of nikah to 


hed from an inseparable part, as that is the subject-matter 
he contract of nikah is valid. Likewise it is 
the subject-matter of talag. The jurists disagreed about the woman's back 
and her stomach.'* The correct view is that a talaq in this case is not valid 
as an expression naming these parts does not refer to the entire body. 

If he divorces her by pronouncing one-half of a repudiation or one- 
third of it, he has divorced her with one repudiation. The reason is that 
divorce cannot be fragmented and the mentioning of a fractional part 
amounts to the pronouncement of the whole. The same response is given 
for any part that he may mention," due to the explanation we have pro- 


vided, 

If he says to her, “You are divorced with 
ations” then she is divorced with three repudiations. The reason is that 
one-half of two repudiations is one repudiation, thus, when three such 
halves are combined they amount to three repudiations by logical neces- 
sity. If he says, “You are divorced with three-halves of one repudiation,” 
it is said that this amounts to two repudiations. The reason is that the 
ri cammes to one and one-half repudiations and this has to be com- 
yates Guo a round figure). It is also said that this amounts to three 

Pudiations as each half is completed in itself, and this comes to three 


tepudiations, 

is ne to her, “You are divorced from one up to two OF NP OT 

“From n one and two,” then it amounts to one er iE geet 

to two Ths ta three or what is between one and three,” then JF 4 The 

two ju is is the view according to Aba Hanifah (Go 
jurists said in the first case that they amount to two: an 


0: . 
nd case they amount to three. Zufar (God bless him) said 


remova 
itis for this re 


it, as distinguis om 2 
of nikah and attributing it to t 


three-halves of two repudi- 


two or up fo what 


of the body: 
h is divorcee 


“That 

ati : or t 

"That a extending permissibility from one part e is - x ” 
§, if he says, “Your back is divorced,” or "Your BOF 


lor 
Li e 
a fourth or a tenth and so on. 


of 
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case nothing takes effect, while in th 


os ee € second case it 
diation. This is based on analogy, 


The reason is th 
does not include the limits mentioned, just like g 
to you from this wall to that wall” 

jurists, which is based on istihsan, 
customary way is intended to me 
to another, “Take from my wealt 


dirhams.” According to Abi Ha 


amounts too 
at a thin 


ne sa 1 « 
The underlying r YiN8 “T have sold 


is that such a ftom : the two 
an the whole, as When you wee the 
th from one dirham Up to one hisndae 

ou Hanifah (God bless him) What is intend fs 
what is more than the minimum mentioned and wh otk 


; at is lesser ¢ 
maximum mentioned. Thus, people Say, “My age is from oe 
enty or what is between sixty and seventy.” They mean thereby what v8 
have mentioned. Intending the whole ( 


I : as in dirhams) applies to things 
in which the basic rule is that of ibahah (permissibility), and will be as 


mentioned (by the two jurists), but the primary rule for divorce is that 
of prohibition, Thereafter, the first limit must be present so that the sec- 
ond can be based upon it, and its presence is there when it occurs legally, 
as distinguished from sale, as the limit is present in it prior to the sale. 
If he intends one then morally it is taken into account, but not legally. 
The reason is that his statement probably includes this meaning, butitis 
contrary to the apparent meaning. 


If he says, “You are divorced one in(to) two,” and he intends mul- 
tiplication and calculation thereby, or he does not have any intention, 
then it amounts to one repudiation. Zufar (God bless him) said that = 
repudiations take effect according to the practice in See ei 
This is also the opinion of Hasan ibn Ziyad (God bless him). ds and not 
that the effect of the proposition is to increase the pane =a 
the result of multiplication. Increasing the components 014 P 
does not lead to an increase in its number. 

If he intended thereby “one and two,” then they tied. The charac 
repudiations, because this is the meaning eer eee the things 
ter “waw” is for conjunction and enveloping ane! 


Ne Tepy- 
termined 


ount to three 


ing the 
fo excluding 
’This type of reasoning appears to be similar to tha 


; di’). 

elbows from washing in the case of minor ablution oe ) . 

“This means that if there is a number in ee ‘« no number if hs bee” 
the middle number that is considered, but when tne dged. Thu 


; owle : 
‘ aoe r that 1S ackn 
numbers mentioned then it is the lesser numbe SS ie. Gi earl INE 
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man’s marriage is not consummated one repudia- 
ped If the WO his statement “one in two.’ If he intends one with 
pe o ill take effect,because the word fi conveys the 
: " bh ra the words of the Exalted, “Enter fi (with) my 
ing of “with, 


i i rvants. 
anol nue abe to be included in the other, one repu- 
a aes ae The reason is that divorce does not work as a 
er i ee. hs ecotid number becomes redsiant . 
ee TW in(to) two” and intends multiplication and 1, 
te repudiations take effect. According to Zufar oe 
Gea Pie ra ne The reason is that the result implies that ee 
ee sista cannot be in excess of three. We Te 
a yibe ae mentioned will be taken into account, as we 
0 


rated? ..” it amounts to 
If he says, “You are divorced from here up mete (God bless 
one repudiation, and he possesses the right a because he attributed 
him) said that it is one irrevocable Ee rade it short, because 
extended length to it. We maintain that in fact he 
when it takes effect, it will take effect in all eae Makkah” then she is 
If he says, “You are divorced at Makkah ike ise, if he were to Say; 
divorced at once at all locations in all lands. ii i ie is not specific to 
“You are divorced in the dar.” The reason is that Cv « thereby “when she 
one location to the exclusion of another. If he ed anorall put not judi- 
teaches Makkah,” he will be considered truthfu 


ainst the 
ing that goes 48 
cially, because he intended a concealed ne Je divorced ae 
“pparent meaning. Likewise, when he says t to be dee 


are ill” If he intends thereby “when you _ will not 
truthful judicially. fas 


ter Makkah; made 
Ifhe says, “You are divorced when you “The reason is that . 


be deemed divorced till she enters M ’ u 

It Contingent upon her entry. if he a 5 the of a 

entry into the dar” the divorce is line duration’ the 
~OS€ association between the casa associating 
inked with entry due to the difficulty ° 


ee 
Qur'an 89;29 
Oo 
OF One into two. 
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If he says, “You are divorced tomorrow?” : 

effective against her with the rising of dawn, The Puig il be 
clated the entire next day with divorce, and the repy Nik 

in its first part. If he had intended by this the end of ee 
deemed truthful morally, but not for a judicial decree. Th ay, he will be 
he has intended the restriction of a ge tae 


Cason] 
neral meaning, = tha 
able, but it conflicts with 


Where this ; 
the apparent meaning, Tiss prob, 


in the second 
he intends immediate 
mit association, When he 
what is associated cannot 


ifying the association, In 
nt. 


statement. The reason is that When h 
execution, and what is immediate d 
says “tomorrow,” j 


€ says “today,” 
oes not ad 


If he says, “You are divorced durin 
that he intended the end of the day, 
according to 


is not admiss 
associated th 
“tomorrow,” 


g tomorrow, and he then says 
his statement is admissible in law 
Abt Hanifah (God bless him), The two jurists said that it 
ible in law exclusively (morally it is). The reason is that he 
€ entire day with divorce and it becomes like his statement 
as we have already elaborated. Consequently, it oe 
in the first part of the day in the absence of intention. The reason ist = 
he omitted the word “ 1,” and inserting it has the same effect as *b 
duration in both cases, According to Abt Hanifah (God Seder 
intended the actual meaning of his statement, because the wor sly. The 
duration and duration does not require that it be covered see e he 
determination of the first part as the time of legal ae end of the 
absence of a contrary implication. If he determines it saeie as compare 

day, then the intended determination has greater pr hae orrow? 35 
to the necessary. This is distinguished from his statement ted it with this 
that implies the entire duration insofar as he has ae is when he 
attribute in association with the entire day. A parallel ma for the forme? 
says, “By God I will fast for my lifetime,” while the par applies t saying 
is, “By God I will fast during my lifetime.” The same aP 

“dahr” and “fi al-dahr? 
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«yoy are divorced yesterday,” when he married her ~ 
ifhe s8Y® oe reason is that he associated with a time that as 
.< no effect: hich negates the right of ownership of talaq. It is, 
ssed and W dant and is like saying, “You are divorced prior 
deneit? eae Further, the statement can be sound if it 
io the time oe des that there was no nikah or that the oer 
conveys the in ae the pronouncement of another (earlier) husban _ 
givorced throug rior to yesterday, the divorce takes effect at tha 
he had martes) ve did not associate it with a negating SaaS ie 
ne rt either. It is, 

pe =a erik cannot be deemed sound as a repo 


i i i t takes 
w act and a new act that is associated with the pas 
€ 
therefore, a 0 
effect at the present moment. 


¥ » 
“You stand divorced prior to my marriage z peal 
ae har no legal effect, because he has associated it wit x i e 
ear ii heniace, amounts to saying, “I divorced you . a ich 
Siar BE “when I was asleep,” or it may be taken as a report, 
, 
mentioned. 


i ou,’ oT 
If he says, “You are divorced as long as I . a oes Be Be 
“till 1 do not divorce you,” or “till such time that aes ee 
and then remains silent, the woman stands divorce . SE aires 
he associated divorce with a time that is devoid . _ ce a 
happens when he remains silent. Further, the wor s Ae aoe 
explicit with respect to time as they represent Oe nari keg a 
the word “ima” (as long as) is for time. God, the Exalted, 
Llive”®* that is, during your life. 


» 

d ivorce you, 3 

If he says, “You are divorced if I do not ee is not realised 

Worced till his death. The reason is that he condition, as in the 

“xcept by the absence of hope of life, and tbat es ath has the same effect 
= tment, “If] do not reach Bagrah.” In this, her de 


as his death, which is the correct view. 


” or “till the 
ivorce you, OF 
. lfhe says, “You are divorced when I do not divor 


: ding 
3 till he dies, accor 
© that I do not divorce you,” she is not senoe that she is dione 
O.Aba Hanifah (God bless him). The two eel idha (when) is mean 
hen he remains silent. The reason is that the W 


’ she is not 


24 = 
Quran 19 31 
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to express time. God, the Exalted, has said, “When th 
cious light) is folded up.”* It, therefore, conveys Na SUN (With its « 
mata (until) and mata ma (till the time), It is for she ae Meanings, 
he says to his wife, “You are divorced when you ioe that ihe, 
in her control even after leaving the session, as in ie the matter st, 3 
you like” According to Abii Hanifah (God bless hi ) Theos “unt 
used to introduce a condition as well. If he petted a : eet ahi 
she is not divorced at once. If he intended a partioii Nearer inet 
divorced, but not with the associated doubt and pr nae ~ raul Be 
tinguished from the case of leaving it at her pee Poe 
time, where the matter does not move out of her soup: a an 
that it has been used for a condition, the matter moves out fhe ae 
As the matter had been delegated to her, however, it will a ts 
with doubt and probability. This disagreement pettalig to sheeting 2 
where he has no niyyah. If he intends a time thereby, the divorce sie 
ne oe If he had intended it as a canditian; the divorce will 
os . E oe ay caer ae (of either), because the term probably implies 
diate ene ee as lang as I do not divorce you, you are 
sig ldinethereaa aecaiae a with this repudiation. The mean- 
this is association ( i mal tthe, priok wards: Analogy ee a 
ihe gerne not linked), therefore, two repudiations take effect if 
iGeaticn eee, stands consummated. This is the opinion of Zutar 
ore aoe - The reasoning is that a period of time is found (between 
dines Piast in which he did not divorce her, however brief ue 
anor * 3 re time in which he pronounced the words _ a 
is thidt tha tine . eing free of the entire statement. The basis for a 
to the situation it ae ene NG oath is exempted mes oe a and it 
is tot ponsiblet self. The reason is that taking the oath is the am baci 
oflenie Sat the oath unless this duration is exempted. set ina 
specific house and . the case where one makes a vow not to hie aie 
omes occupied with moving out at once. cod the 


applies to sist ; 
Exalted, willing cases as will be brought up in the Book of Oaths 


Ifhe says toa woman, 


» nd 
; ivorceds * 
he marries her at night, sh a 


“T 
he day I marry you, you hat the Wo" 


e stands divorced. The reason is t 


Qe 
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in (today) is mentioned and what is intended thereby is daylight. 
al-yaw’ wed in this way when It 1s associated with an act that extends 
{tis ee ike fasting. It applies to delegating authority to the wife 
over oe 6 > x such a case the day becomes a standard; such construc- 
(for the “A atible with these cases. The word is mentioned and what is 
jon is ae is time in the absolute sense. God, the Exalted, has said, 
inten turn his back to them on such a day.’* The meaning here is 
i time. The word is construed in this meaning when the act is 
not spread oer the daytime. Divorce is an act that belongs to this cate- 
sory therefore, it includes both night and day. Ifhe asserts that he meant 
thereby daytime exclusively, his statement 1s admissible judicially, because 
he intended the true meaning of his statement. Night does not cover any- 


thing except darkness, while the term day does not cover anything other 
than light exclusively; this is the usage. 


63.2 MISCELLANEOUS FoRMS 


Ifa person says to his wife, “I am divorced from you,” then it does not 
have any legal effect, even if he had intended divorce. If he says, “I am 
irrevocably separated from you,” or “I am prohibited for you,” and he 
intended divorce thereby, then, she stands divorced. Al-Shafi' (God bless 
- ae ne divorce occurs in the first case as well, if he had intended 
Gen ae treason is that ownership of nikah is common between the 
the right to - that she can demand sexual intercourse just as he has 
the sigh cee a access. Likewise, the lawful right to benefit from 
Prescribed to si of nikah is common between them. Talag has been 
WVorce with i these two rights, therefore, it is valid to associate 

Case of itievacable'se Just as it is valid to associate it with her, as in the 
Prescribed for é separation and prohibition. We maintain that divorce 
'0ns apply to h e removal of the restrictions of marriage. These restric- 

"ho is prevent er and not to the husband. Do you not see that it is she 
Sfor the el; - d from marrying another husband. If moving out of nikal 
Sshe Who cae of ownership, then it works against her, because 1t 
. She is refe wned, while the husband is the owner. It 1s for this reason 
"eVOcable med to as one in a state of nikah. This is distinguished from 
Separation as it refers to the bond that is common between 
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them. It is also distinguished from prohibition as that 
of lawful access to each other, therefore, it is valid t 
them. It is, however, not valid to associate divorce exc 


If he says, “You are divorced with one or you are not,” then the state. 
ment has no legal effect. He (the Author—God be pleased with hj 
said that this is how it has been stated in al-Jami' al-Saghir without oe 
opposing view. It is the view of Aba Hanifah (God bless him) and be 
second opinion of Abu Yiisuf (God bless him), According to the opin- 
ion of Muhammad (God bless him), which is also the first view of Aba 
Yusuf (God bless him), a single retractable repudiation takes effect. He 
mentions in the Book of Talaq with respect to where he says to his wife, 
“You are divorced with one or it is nothing,” that there is no difference 
between the two issues. If what is mentioned there was the opinion of all, 
then from Muhammad there are two narrations. He argues that doubt has 
crept in about one repudiation by the insertion of the word “or” between 
it and its negation. Consequently, the consideration of a single repudia- 
tion is relinquished and what remains is the statement “You are divorced.” 
This is to be distinguished from his statement “You are divorced or you 
are not,” because this creates a doubt about the occurrence of divorce 
itself, therefore, it does not take effect. The two jurists argue that when 
the attribute is associated with a number, the occurrence takes place by 
mentioning the number. Do you not see that if he said to a woman whose 
marriage has not been consummated “You are divorced thrice,” she will 
be divorced thrice. If the divorce had to occur through the attribute alone, 
the mentioning of the number three would be redundant. This is so as in 
reality what takes effect is the characteristic described but not mentioned. 
The statement means “You are divorced with one repudiation,” as has 
preceded. Thus, if what occurs is the substantive for which number 1s 4 
qualifier, doubt creeps into the very occurrence of the divorce, therefore, 
nothing takes effect, ps 

If he says, “You are divorced upon my death” or “upon your death, 
then nothing takes effect. The reason is that he has associated divorce 
with something that negates it. Further, his death negates legal capacit) 


while her death negates the subject-matter, and it is necessary that both 
be present, 


is the elimination 
© associate jt With 
ept with her, 


eS aiie th ‘ ife 

If the husband comes to own his wife in whole or in part, or the a 
comes to own her husband in whole or in part, a separation occurs, ae 

‘oa conflict between the two types of ownership. As for the wife's own!nE 
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, ini ing owned. As for 
the combining of owning or being 


d, it leads to the reason is that ownership through marriage 
per poe g to own heh and there is no such necessity with the 


pis com ed due to fal ownership of a slave), therefore, nikah is 


. ‘a ke - 
; ae of milk yarmun 

i i use 
regtedl d then divorces her, nothing takes effect, pecal : 
if he buys ne ey tence of nikah, and it does not remain wit 


; re-exis 
uires the Pre 
divorce Ted ctor either in the form 


ating fa et 
ne he comes fo own him as y 
oe to what we have sat 


of ‘iddah or any other way. Likewise, 
hole or in part, the divorce will not 
about negation. It is narrated from 
ake efecto d bless him) that it does take effect. The reason is that 
Mahara eS here as compared to the first case, because there is no 
ee ‘t is permitted to him to have intercourse with her, 
LL dia nother person’s slave, “You are divorced 


her, when she is a 
Dak restos granted to you by your master,” and ae if the a 
it BS? her freedom, the husband possesses the right of retra ; 


Sh anu- 
The reason is that he has made repudiation oe, Oiler ‘ 
mission or freedom, because the term ifq covers DO’ ™ © to existence, 
one that is non-existent with the likelihood of its conmung tke dis of 
The rule is linked to the condition and the condition mentione ai 
this nature, What is dependent upon the condition is repudiation a 
divorce), because in conditions such a transaction will become a repu 
ation upon the condition occurring, in our view. When the se. 
dependent upon manumission or freedom, it comes into being after 
the condition. Thereafter, divorce is found after repudiation, therefore, 
divorce will be delayed till after freedom. It will operate on the wees : 
When she is free, but for now she cannot become finally prohibited wal 
Wo tepudiations, One thing remains and that is that the word a 
She mentioned for subsequent happenings, as int 4 itis 
ed, “Ver ily with every difficulty there is relief." Accot ingly, 


ob 5 J t 
conde in this sense on the evidence of what we have said abou 
10Ns, 


the says, 
Master Says, & 


twice,” and the 
when the next 
ther husband. 


it . 
When tomorrow comes, you are divorced 
n 
€n tomorrow comes, you are free,” then 
not lawful for him until she marries ano 
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Her ‘iddah is of three menstrual periods. This js the view accordin 
Abia Hanifah and Aba Yasuf (God bless them). Muhammad (God x ts 
him) said that her husband possesses the right of ret les 
to her. The reason is that the husban 


Faction, With res 
. e 
d has associated the Bete: 
of divorce with manumission by the master insof. i 
contingent upon the con 


ae ar as he has Made it 

dition that the husband has employed for man. 
umission. What has been made contingent (repudiation) becomes the 
cause (of the occurrence of divorce) on the happening of the Condition, 
while manumission accompanies freedom as it is its underlying cause, 
for which the basis is the existence of ability along with the act to be 
done (both come together), Thus, repudiation accompanies manumis- 
sion by way of necessity, She is, therefore, repudiated after manumission 
and the issue becomes like the first issue. It is for this reason that her 
‘tddah is determined to be three menstrual Periods (like those for a free 
woman). The two jurists maintain that he made divorce contingent 
upon the thing on which the master made manumission contingent. 
Thereafter, manumission operates on her when she is a slave and s0 also 
divorce (that is, 


at the same time). Two repuditions prohibit the slave girl 
finally as distinguished from the first issue, as in that case he made repudi- 
ation contingent upon freedom by the master, therefore, divorce occurred 
after freedom, as we established, It also differs from the waiting period, 
because in that case Precaution is adopted and for final prohibition also 
Precaution is adopted. There is no basis for what he (Muhammad) said. 
The reason is that if manumission is associated with freedom, because it 
is its ‘lah (cause), then divorce is to be associated with repudiation (in 
the same way) as that is the ‘illah too, therefore, they should be deemed 
equal. 


63.3. Divorce sy SImILE ( TASHBIH) 


A person who says to his wife, 
his thumb, index and middle 
diations. The reason is that a 
information about the numbe 

€comes associated with a nu 


“You are divorced like this,” and he snaps 
finger, then this amounts to three repu- 
n indication with the fingers conveys > 
r according to the usual practice so that i 
mber that is vague. The Prophet (God bless 


>What he is s 


. - we te same 
: aying is that Tepudiation, manumission and freedom occur at the 
time, but divore, 


© occurs later. Therefore, divorce occurs after she is free. 
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effect ne ” caanade that it is followed by ee the law. Thus it Sue 
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for ascertaining one of the two p . revocable repudi 
is not acceptable, therefore, one pakine nded two tr 
he did not have an intention or ffect, due to what has one repudiation, 
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If he intended with his statemen ’ “final” another, ses 
and with his words “irrevocable’ a this qualificatto 
Tepudiations occur, The reason 1s 
legal effect ab initio. 
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The same applies j 
of bid‘ah janes ae . i [Svs “The divorce of Satan” 
sunnah, th nh). Fhe reason is that retr; Aad 
» therefore, his words “bid‘ah” and Menon divo 
atan’s divorce” 
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irrevocable divor, i 
ce. It is na 
eerie rrated from Abu Yo 
Parnes a are divorced with the Aereseee : Nek ae 
The reason is a Hu arrevocable (bi in) ine oe 
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Scie € bid‘ah form applies to 2s 
the ment Lp i, chistes one pronounced during 
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with the bid‘ ae rare don 
ah form ” Oo “ © person aA : ed 
2 Flea Eat ys, “You are 
"it amounts to a oe 
heAGerae effect is realised in divorce 
: ‘hus, ifrevocability is not estab- 


: m) about 
innovation),” that 
without a niyyah 


The same applies if he says, ‘ 


simile referri ‘Lik a. 

; ton of an ; eads to exces 33 

if he says, “On the an ares in the attribute (divorce) < = this is io 

Abu Yiisuf (God bless him of a mountain,” on the basis of ait cS i 
im) said that it amounts to a revocable ahare 


Sa i 


conveys unity, 


If he sa 
ys to her, “ ; 
) You are divorced with the most intense form of 


divorce” or “lik 
vocable (ha’; og thousand,” or “A roo » eas stag 
cris) eto nash ended te pte © 
teats: uTevocable as it Aieean HE qualified it with intensity and that 
is ctable) divorce do ot admit of decrease or rejection. The raj! 
9 ie as he has mit admit such meanings. The intention of three 
Nd ON occasions this Benes the verbal noun. With respect to the sec- 
mile conveys strength, while at others it conveys 


< 1s Said « Li Mee 
to » He 
eae Strength, t ie Ube d thousand men,” where the intention is 


hiyy hi herefi 3 
47118 absent the least OFe, a niyyah of both things is valid. When the 
number is affirmed. According to Muhammad 
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repudiation take effect in the absence of inten- 


God bless hs iris a number and the apparent meaning of the simile is 
(jn becaus® 2 er. Thus, his statement is like, “You are divorced with 
p convey : e and.” As for the third, a thing may sometimes fill a 

nine - a while at others it may fill it due to the multiplic- 
whatever he intends makes the niyyah valid. In 
mum number is established. Thereafter, 
ess him) is that when a simile 
akes effect, whatever the sim- 
f the person using magnitude, and this is due to 
hat a simile implies an increase in the attribute. 
h (God bless him), irrevocability results through 
but not otherwise, whatever the simile 
be purely for unity, however, mag- 
to Zufar (God bless him) if the 
g that accepts magnitude accord- 


im), three 


ers, therefore, 


f niyyah, the mini 
gto Abu Hanifah (God bl 


an irrevocable divorce t 


the absence © 
the rule accordin 
is used for divorce 
ile used, irrespective O 
the earlier explanation t 
According to Aba Hani fa 
the mentioning of magnitude, 
used, because a simile may sometimes 
nitude is always for excess. According 


subject-matter of the simile is somethin 
ing to the people it will amount to an ‘rrevocable divorce otherwise it 


is retractable. It ig said that Muhammad (God bless him) sided with Aba 
Hanifah (God bless him) on this issue and it is said that he sided with Abu 
Yusuf (God bless him). The elaboration of this is in his statement “The 
eye ofa needle” that is, “like the size of the eye of the needle” or “like the 
mountain? that is, “like the size of a mountain’ (where Muhammad 1s 


with the Imam). 
If he says, “You are divorced through an aggravated repudiation,” 
ion takes effect. 


» a 
rte ae ere then a single irrevocable repudiati a, 
is the irrey oy at what cannot be revoked becomes aggravated an : 
Said that s — le divorce. Likewise a thing that 1s difficult to unco- aa 
Yisu ( bas and such thing has a length and breadth. According . bu 
lakes effect rie him) with such a statement a revocable rept ne 
ation, theref, er such a qualification is not compatible with a ee 
Cases, the i pect lee redundant. If he intends three repudiations ae ed 
Preceded Ntention is valid, because irrevocability 's multifaceted, 

» and what takes effect is irrevocable. 
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e divorced with one before which is one,” two repu- 
e precedence is a qualification for the second 


ative meaning. This implies its occurrence in 
of the first in the present, however, occur 


amounts to occurrence in the present as well. The two 


‘1 the past 

a pes linked and take effect. , 

The same applies ifhe says “You are divorced with one after which is 
one” and two repudiations will take effect. The reason is that relegation 
iga qualification of the first. This requires the occurrence of one in the 
present and the occurrence of the other prior to it, and the two are linked. 

Ifhe says, “You are divorced with one along with one” or “along with 
one with it,” two repudiations take effect. The reason is that the word 
“with (ma‘a)” is for linking d from Abu Yasuf (God 
bless him) about the words “along with it on 


the two. It is narrate 
e” that a single repudiation 
takes effect, because a figurative meaning inevitably requires t 
mentioning of its object. 


he prior 
fh the case of the woman whose marriage 

aieee effect in all the above cases, due to the existence of the 
Ifhe says ve (iomian not yet divorced) after the occurrence of the first. 
Sia" ihsteahe: If you enter the house, you are divorced with one and 
her accordin e when she enters a single repudiation takes effect against 
two repudi gto Aba Hanifah (God bless him). The two jurists said that 
ations take effect. If he says to her, “You are divorced wi 


one and ¢ 

is Sean cuter the house,””” then when she does enter she 

tain that the ch iWa repudiations, by agreement. The two jurists main 
character waw is for absolute addition, therefore, both take 

his statement OF had 
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effect t : 
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Into account and @ sequence, thus, taking the first (association) 
only one, Roy © repudiations take effect and in the second (sequence) 
effect then S Sxample, when he made this word “one” have immediate 
Case js disting acdition over one will not take effect due to doubt. This 
“ts the ee from one where the condition is relegated, are 
Oth take effe er statement so that the earlier part depends oP it = 

first, as th ct together. There is no alteration if the condition is state 
€ remaining statement is not dependent 07 it. If the two are 


*Th 
€ Condition is dsl : : the first 
ayed in this statement as compared to 
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The second VORCE THROUGH IND Ww, Use tn The syntactical position 
hot ete oe of statements? IRECT Expresso quence according t° most jurists, and that is the sound view; because 
intention neigh erate atin are those in whi NS eople in general do not distinguish between the grammatical forms. 
meanings are not ) or circumstanti ; unless there mn divorce q He said: The remaining figurative expressions when inten ded for 
pi such mensiags lied for ae The a accompanying pronouncig divorce result in 4 single irrevocable repudiation. If three 
Weel real mea as well as others ng divorce, rath On is that such a intended, three take effect, and if he intends two 4 single irrevocable 
8 hee Divoree on th ae implica ee ngly, there probably oe give’ This is similar to the statements, fou are separated 
wore sie Aniing hee: of hintbiakin theward need to ison neck ated decisively,” “Sev ered,” * rohibited, “yuu rope 
are: Camelia however ae are three hisen of two types: (retr na have faite = a your relatives, devoid of blessings’ ‘absolved, 
alone.” jee your waitin Yone Stoudiatinn hata with which oe ctable rated from you sa % ie to your relatives,” “dismissed “] have sepa- 
counting 9 the first, the oP < iod,” “Vacate 1 takes effect, These nav sea iee Seca = air is in your hands, essa yourself you 
ing the Fine (remaining) as aon is that the oe womb,” and tee 4 eonie a ore ie are veiled, wear a vell go behinds curtain, 
meaning is ke of God, the i of nikah and epee probably neat your wacaien? eh go oylhs go away, stand up.” a0 d search = 
se scouidiadng oat tough hi If he Petdeiree means count- as well as other ss aa  - is that these words probably im ply divorce 
Statemen marie, and this j is intentio -¢ eet aaeuaing: os 
vting heb cae, used hones byt aie t oe Beery spl donee pee ace these words are spoken in the context of divorce, 
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€ can divorce = he meaning is Ing period, therefor aS it is an expres Authot (God be = him and God, ‘unless he inten ded divorce: The 
for an implied er, As for the Pr obably vacation e, it will apply to the words equival pleased with him) said: He (al-Qu dari) deem d these 
the intentio noun, which third, it is probabl of the womb so that true in the c ent. The Author said: ilar Sanat ee ei . 
and such a < of divorcing h means a single repu 4 used as an adjective for riba de of divorce, unless they are those that are not suitable 
meaning, whic orce is followed ns will be dee ve iation, thus, if he has is that there Ms according to what the jurists said. The conclusion for this 
ich is that y retraction. It to have implied this, vation of n re three situations: an absolute situation, a this is the eit 
probably implies another and a Pog conversations 4 situation in which divorce .« discussed 
that are saat of anger, Indirect expressions are of three ©) es: those 
itable as a response and a rejection: those that suitable 2s 
re suitable 4° a response: 
ion none O 
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2 e meaning of words, “You ate di pudiation takes effect, an abuse and j 
i The Sane such words had be ivorced” are implied these stateme insult. In a situation of conse” 
with on that has p ore with two kind en manifest, only a single accepted nil Re i result in divorce without 2 niyy' i. pee 
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means divorce upon being asked about divorce, He js deemed 

hat are suitable a vag eth 
in those statements t S responses and rejections like hi 
statements “Go away,” “Go out,’ “stand up,” “veil yourself” ear e his 
as well as whatever follows this course, because these Statements ie Fe 
imply rejection and that is the minimum construction placed te ably 
a situation of anger he is to be deemed truthful in all these stateme si In 
they probably bear the meaning of rejection and abuse, except those tht 
are suitable for divorce but not as a rejection or insult, like his ineiers 
“count,” “choose,” “your affair is in your hands,” for he is not deemed 
truthful in these as anger indicates the resolve to pronounce divorce. [tis 
narrated from Abu Yusuf (God bless him) about the statements, “I have 
no ownership over you,’ “I have no claim over you,” “I have removed 
obstacles from your path,” and “T have separated from you,” that he is 
to be deemed truthful when the statements are made in a state of anger, 
insofar as there is the probability of abuse in this. Thereafter, the occur- 
rence of an irrevocable divorce with those that are besides the first three 
(count, vacate your womb, you are alone) is the opinion of our school, 
Al-Shafit (God bless him) said that a retractable divorce occurs through 
the statements. The reason is that what occurs through them is divorce, 
because these are indirect expressions of divorce. It is for this reason that 
the existence of niyyah is stipulated and the number is reduced due to 
these statements. Thereafter, divorce is followed by retraction. We main- 
tain that an act of irrevocability has issued forth from one who possesses 
legal capacity by associating the act with the subject-matter according '0 
the legal authority granted by the shari‘ah. There is no ambiguity about 
legal capacity and subject-matter, while the evidence about legal author- 
ity is that there is an intense need to establish it so that the door to YT 
solution is not closed for him and that he does not have to take het "i 
during her period without intention. Further, these statements oe 
indirect expressions in reality as they act in their true meaning®. ee 
dition is to ascertain one of the two types of bayniinah (irrevoca mh 
and not divorce.?? The reduction in number is for establishing divore 
the basis of the removal of the bond. The intention of three 's V rai 
such statements due to the division of irreyocability into a d. 
light; when the intention is missing, the lesser of the two is esta 


Sn intention is 
“Khafifah and ghaligah or light and enhanced. The first rests ee hanced ig for 


missing. The lighter form is a single irrevocable repudiation, while the 
three repudiations, 


“ 


: vill: Divorce Al-Hidayah sai 
Boo 
ah of two repudiations is not valid in our view, but Zufar 


niyy : . * 
( eis him) disagrees. The reason is that it is a number, and we have 


laborated this earlier. - : 
~ Ifhesays to her “Complete your waiting period, complete your wait- 


eriod, complete your waiting period,” and he claims that he meant 
divorce by the first statement and menstrual periods by the remain- 
ing, he is to be deemed truthful ina court of law. The reason is that 
he has formed the intention in conformity with the real meaning of his 
statement. Further, he ordered his wife to observe the waiting period 
according to the usual practice of doing so after divorce. Thus, the obyi- 
ous meaning supports him. 

If he says that he did not form any intention about the remaining 
statements, then, three repudiations take effect. The reason is that when 
he formed the intention of divorce with respect to the first, the situa- 
tion turned into one about the discussion of divorce. The meaning of the 
remaining two statements came to be ascertained for divorce on the basis 
of this state. Accordingly, he will not be deemed truthful regarding the 
negation of intention. This is distinguished from the situation where he 
claims that he did not intend divorce through any of the three statements 
in which case no repudiation will take effect, because there is no appar- 
ent evidence that demolishes his claim. The case is also different from 
one where he says that he intended divorce by the third statement and 
not through the first two in which case only one repudiation will take 
effect, because the state at the time of the first two was not one about ms 
discussion of divorce, On each occasion where the husband is wee 
truthful about the negation of the existence of intention, he is scree » 
truthful thr ough an oath. The reason is that he is the Sai ae 
ae the information concealed within him, and the acceptable 

S that of the trustee along with his oath. 
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Chapter 64 


Tafwid (Delegation) 


64.1 CHOoosING (IKHTIYAR) 


Ifhe says to his wife, “Choose yourself,” and he intends divorce thereby, 
or he says to her, “Divorce yourself,’ then, she has the right to divorce 
herself as long as she is in this session. If she gets up from this session or 
begins some other act, the matter moves out of her hands. The basis is 
that the woman granted a choice (of divorce) has the right of the session 
on the basis of ijma‘ (consensus) of the Companions (God be pleased 
with them all),’ because it is the passing of ownership in the act to her 
and passing of ownership requires a response within the session of the 
transaction as in the case of bay‘ (exchange). The reason is that all the 
moments of the session are considered a single moment, except that the 
session is sometimes altered by departing from it and sometimes by occu- 
pation with another act. This is so as the session of eating is different from 
the session of discourse (mundazarah), while the session of fighting (qital) 
Is different from these. 
ro a Sekt of choice is annulled by her merely getting up* from 
the eee reason is that it is an evidence of turning away from 
Sicha, Ree as distinguished from the transactions of sarf (currency 
parti 8 and salam (advance payment), as the vitiating factor there is 
ng without taking possession. Thereafter, it is essential that there be 


3 k inns 3t€ Teported from ‘Umar, ‘Uthman, Ibn Mas‘id, Jabir and ‘Abd Allah ibn 
zaq o As (God be pleased with them all). The views are recorded by ‘Abd al- 
Wit Ibn Abi Shaybah. Al-Zayla't, vol. 3, 229. 

thout wa ing away. 
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niyyah behind the husband’s statement, “choose,” because the word 
ably implies giving an option to the wife with respect to herself and Prob. 
implies giving her a choice with respect to another different shittiee talso 

If she chooses herself (divorce) in response to the Words “ 
a single irrevocable repudiation takes effect Analogy implie 
repudiation should occur with this even if the husband inten 
through it, The reason is that he does not possess the tight to 
divorce by using this word, therefore, he does not possess the right 
delegate it to another. We based our view on istihsan, however, vives 
on the consensus of the Companions (God bless them all).4 Further ‘ 
way of having the right to retain her in marriage or to separate her, ‘ 
possesses the right to make her stand in his own place for the Purposes 
of this rule. Thereafter, the repudiation taking effect due to this is irreyo- 
cable, because she chooses herself due to the exclusive right to do so, and 
this occurs in the case of the irrevocable repudiation. 

The number of repudiations is not three even if the husband intended 
this, The reason is that a choice cannot be broken down into types as dis- 
tinguished from irrevocability as that is divided into types. 

He said: It is essential to mention her own person‘ in his statement 
or in her statement so that if he says to her, “Choose,” and she says, “I 
have chosen,” then this is void. The reason is that this form has become 
known through consensus, and such consensus is an elaboration by one 
party, because one vague term cannot serve as an elaboration for another 
vague term, and ascertainment is not made through vagueness, 

If he says to her, “Choose yourself,” and she says, “I have chosen,’ 
then, one irrevocable repudiation takes place. The basis is that his stale- 
ment is clear and her statement contains a response to it, therefore, It 
amounts to repeating it. 


Likewise if he says, “Choose to make a choice,” and she says, “I have 
chosen.” The reason is that the character ha’ in ikhtiyarah conveys 
meaning of unity and individuality, and her choosing herself ae x 
unity (herself) from one aspect and multiplicity (divorce) from anole’ 
therefore, it stands elaborated from his side. 


choose” 
s that no 
ds divorce 
Pronounce 


*For its legal effect see note at the beginning of the previous chapter. 
*Mentioned above. 


*Light and enhanced. 
6 
Or what can serve asa substitute for it, 


an 
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“Choose,” and she says, “I have chosen myself,” divorce 
intended by the husband. The reason is that her response 
acco anatorys while what is intended by the husband is one possible 
oe of his statement. 
1 says, “CHO ose.” and she says, “I will choose myself” then she 
e divorced. Analogy conveys the meaning that she is not divorced, 
at this is a mere promise or probably implies this, It is as if he said to 
bec orce yourself,” and she says, “I will divorce myself” The basis of 
ape . a the tradition of ‘A’ishah (God be pleased with her) where she 
wet rather I choose God and His Messenger.”” This was deemed a 
e i on her part by the Prophet (God bless him and grant him peace), 
oh ‘ah is that this form of expression reflects the actual application 
nee present and a figurative meaning for the future as in the case of the 
words shahadah (testimony) (I bear witness) and the witness giving testi 
mony. This is distinguished from her statement, “I will divorce myself; as 
it becomes difficult to construe it in the present tense. The reason is that 
it does not describe an existing state. Her statement, 1 choose myself, 
does not convey such a sense as it describes an existing state and that is 
her choosing herself. : s 
Ifhe says to her, “Choose, choose, choose,’ and she says; [have ho- 
sen the first,” or “the middle,” or “the last,” then she is toe aa 
according to Abii Hanifah (God bless him), and there is no nee man 
intention of the husband. The two jurists said that she is et se 
a single repudiation. There is no need to discover the inten cael 
husband due to the evidence of repetition on his part as it I he oo 
to divorce that choice is repeated. The two jurists argue ay aan Be 
of the first or what is similar, even though it does be ea ote 
nificance of sequence yet conveys singularity, thus, a potas 
meaning it conveys. The Imam (God bless him) a8 shin have 
tion is redundant as the three divorces gathered w! ad for 


t. Speech is us 
NO sequential order like things gathered at oné spo tf for this, how- 


< aati : are nee 
sequential order and the individual instances ce it becomes redundant 
ever, when it becomes redundant for the sequen di 
for individual instances as well. v 


. ; ya h))? then three ' 
If she says, “I have made the choice kha The reason Is that 


ations take effect according to their un 


SS “ Jayla val. 3,23 
"It is tecorded by al-Bukhari and Muslim. Al-Zayh 
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the term ikhtiyarah is for number of times, thus, it is as if she has ¢ 
stated this. Further, ikhtiyarah is for emphasis. As three repudiation; hay, 
occurred without emphasis, then, with emphasis they must take effect e 


If she says, “I have divorced myself—or I have thnden Shiae = 
through one repudiation,” then one repudiation with the right of retrac. 
tion takes effect. The reason is that these terms, in the unqualified on 
convey final divorce after the passing of the waiting period, and it would 
amount to choosing herself when the waiting period is over, 

If he says to her, “Your affair is in your hands with fespedt ta 
one repudiation,” or “Choose yourself with one repudiation,” and she 
chooses herself, then, one repudiation with the right of retraction takes 
effect, The reason is that he gave her the choice, but with one repudiation, 
and such a repudiation is followed by retraction according to the text, 


Xplicitly 


64.2 Her AFFAIR IN Her HanpDs 


If he says to her, “Your affair is in your hands,” and forms the niyyah 
of three repudiations, to which she replies, “I have chosen myself with 
one,” then, three repudiations take effect. The reason is that the choices 
suitable as a response to the directive placing the affair in her hands as it 
is the passing of ownership, just like takhyir (the granting of choice). A 
single repudiation is a qualification for the choice. It is, therefore, like her 
saying, “I have taken one turn to exercise this choice.” With this meaning, 
three repudiations take effect. 


If she responds saying, “I have divorced myself with one,” or “I have 
chosen myself with one repudiation,” then, one irrevocable repudiation 
takes effect. The reason is that “one” is an adjective for the implied noun, 
which in the first case is “choice,” and in the second it is “repudiation, 
unless it is irrevocable, because tafwid in irrevocable repudiations nece* 
sarily passes off her affair to her. Her statement has been made as 4 reply 
to him, therefore, the qualification mentioned in the statement of tafw id 
= to be mentioned in the statement of pronouncement (by her) 
is ri ae one repudiations is valid for his statement, oe 
Fens ands, as it contains the probable general as well as par ea 

mings, and the intention of three is one of generality, as distingus™* 


from his st 
atement, “ ” | meaning: 
This we'h Choose”’ as that does not convey a genera 


ave elaborated earlier, 


oor V2 
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e says to her, aout afsirls in yout hands today and the day aft 
ifhe s*? en, this does not include the night. If she refuses t er 
(om ce on the first day, the right is extinguished for that i an 
cise wt yemains in her hands for the day after tomorrow, The a 
has explicitly mentioned two timings with a third timing in 
hese two, but which is not covered by the command. The men- 
f the day with a separate statement does not cover the night. 
The two are separate affairs. Rejecting one of them does not amount to 
the rejection of the other. Zufar (God bless him) said that the two are 
the same having the same legal meaning as m the statement, “You are 
ced today and the day after tomorrow.’ We say that divorce does 
ee the limitation of time whereas delegation of the “affair” does 
ae it. Consequently, the “affair” is limited with the first statement, 
hile the second is a fresh “affair.” ; 
if he says, “Your affair is in your hands today and tomorrow,” the 
intervening night is included in this. If she rejects the affair today, the 
“affair” does not remain in her hands till tomorrow, The reason is that 
this is one continuous affair without there being an intervening ey 
period of the same category included in the statement. It scames 
pens that the night arrives, but the session of consultation does me = 
to an end. It is as if he had said, “Your affair is in your a ete 
days” According to Abi Hanifah (God bless him), Tee Sasha 
today, she retains the right to choose herself feu peak 
she does not possess the right to reject the affair just oe 
possess the right to pronounce divorce. 
al-Riwayah is that if she chooses herself today, Ee *pand by reiect 
tight of choice tomorrow. Likewise if she chor opin Aoost 
ing the “affair” The reason is that a pers” we erie moré than one © 
between two things does not have the right am od bless him) that if 
these two things. It is narrated from AbU x today and your eT 
the husband says, “Your affair is in your han he (separate affairs in 
your hands tomorrow,’ then these a rime. This 8% 
fat as he has stated a separate report 'O" : 
from what has preceded. 


+ wif] be in YOUR. Ww! , tha 
Ifhe says, “Your affair will a put shes we The reason . = 
80 arrives,” then, the person arr" 9 option ‘ ato the ne mon 
en 


Well into the night, after that 
the right to the “affair” extends 


is that he 
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f the dayli BooK Viti» 
of the daylight, and we have established th Wore 


daylight. Thereafter, it is terminated with oe thus, it jg lic 

If he delegates her affair to her hand ending of its tim Miteq by 
she stays there for a day without ge Bat S OF grants hey : @, 
her hands until she does not begi 6 up, then, the affa} “hoice, and 
is that this. is the passi gin another (unrelated) tains 

passing of ownership in the ated) Act. The re, 

owner is one who can act of his own free w; Tepudiation tg ; Teason 
qualification. Ownership, however, is will, and the woma . 
elaborated this earlier. > IS restricted to the 30m, ah 

Thereafter, if she is listening (to what he sa We 
where she is, but if she is not (present and) listeni ee 
be where she comes to know of it and where Bs ae 
reason is that this is the passing of ownershi Pai Teaches her, The 
depends upon what is beyond his session a ‘pet @ condition that 
into account. The assumption of a soridition is binding e ae ae 
distinguished from the contract of bay’, because that is are him, a 
ownership that is not affected by a condition. If such is ian : 
the session is altered at times by her moving away from it or ie a 
‘ pation with another task, according to our explanation in the topic of 
granting a choice. The “affair” moves out of her hand by her mere getting 
up for that is evidence of turning away from it, because getting up signi- 
fies a different view as compared to her sitting in the same place fora day 
without getting up or without occupation with another task, The reason 
is sometimes lengthy and at other times it is short, therefore, it continues 
till an event occurs that cuts it off or what indicates turning away from the 
affair. His (Imam Muhammad's) statement “remains for a day” does nol 
indicate the limiting of the duration with such a time. His statement ‘til 
she does not occupy herself with another act” means an act by which it's 


known that the session is terminate he absolut 
sense. . 

If she was standing and she sits down, she continues 0 the matteti 
option. The reason is that this is evidence of focusing on 
because sitting down is better for concentration leading t© 


ehenkee nes 
en her session will 


d and it is nota task in t 


opinion. lining 28 
Likewise if she was sitting and reclines or was re «ting PO ruse !0 
The reason is that this amounts to transferring from one om tne mattet 
to turning away a 

ves t 


another, therefore, it does not amount 
just as if she was sitting resting on her knees an 






sed with him) said: This is a narra- 
it is stated in other sources that if she 
tion for her any longer, because 
about the matter of choice, thus, 
w, however, is more authentic. 
then in this case there are two 


or (God be plea 
aghit, howeve!, 
there is no OP 
of not caring 
. The first vie 


and lies down on one side, 


oun 
.. gitting APS (God bless him). 
ba Yusuf (Go 
ah ther to consult him,” or “call witnesses 


jons Ir0 ; 
garratle . ; “y will call my fa ; ‘ 
¥ ”» then she retains her choice. The reason 
und opinion, and witnesses are 
ll not be construed as turning 


ath 


tion is for arriving at a SO 
hese acts WI 


$0 
consulta : 
fe id denial, thus; ¢ 


nimal or in a litter and she comes to 
but if she (then) travels her choice is 
d stopping of the riding animal 


.. travelling 0m 4 riding a 
she retains her choice, 
wullified. The reason is that the moving an 
are associated with her. 

A ship has the same status as a ro 
sociated with that of the passenger. 
iravelling in a ship is not able to bring it to a 


an animal is able to do so. 


om, because its movement is not 
Do you not see that the person 
halt, whereas one riding 


64.3 Divorce AT ONE'S DISCRETION (MASHT AH) 


Ifaperson says to his wife, “You may divorce yourself,” when he has not 
formed any intention or he forms the intention of a single repudiation, 
and the woman says, “I have divorced myself,” then one revocable repu- 
ona Sit If she divorces herself with three repudiations, and 
sie at ae oe this, ante repudiations will occur. This is so 
ofrepu fails 4 is statement “Divorce yourself” is: undertake the act 
With the vtabiabilin a aaa noun, therefore, it applies to the minimum 
Itis for this ai applying to the whole, like all other generic nouns. 
0 one When hs a e < infenton of three operates on it and applies 
" Decause what nap cdacs is absent, The single repudiation 1s revoca- 
intention of two is delegated to her explicitly is divorce. If he forms the 
Unless the cre is not valid, because it is an intention of number, 
€ says to h See is a slave, as it amounts to a genus in her case. 

er, “Divorce yourself.” and she says, “I have irrevoca- 


bh 
arated ” 
myself? then she is divorced. If she says, ”! have chosen 
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” . ' aoe Vil Dry, 
myself,” she is not divorced. The reason is that “ ~ 
Irre 


used with reference to di VOcabiliny’ 

Pe cepa Bt divorce, Do YOU not see that ; Cability” 5 
is wife, “I have irrevocabl ” at if he tet 

y separated Wer 

if h > «ce « you when h « © to g4 

if she said, “I have irrevocably Separated myself” € Intende iy Y to 

“T ratify this,” she would be divorced naka i and the hushant <" 

conform with the delegation (tafwid) with he 
ing of divorce, except that she has added avd 
which is the hastening of irrevocability, therefore 
is deemed redundant and the essential ted 
had 4 «6 : meaning Is establish, } 

ad said, “I have divorced myself with an irrevocable ed, a8 if she 

necessary that a revocable repudiation occur as tule Iris 
case of choice as that is not a term used for divorce ioe ed from the 
if he were to say to his wife, “I have chosen you” or Agee tat 
intended divorce thereby, it would not occur. If the woman + ae 
dialogue saying, “I have chosen myself” and the husband said a ah 
this,” nothing will occur, except that it has been identified as divorce on 
the basis of consensus when it is received as a response to the granting of 

_ choice, His saying, “Divorce yourself” is not the granting of choice, there- 
fore, it becomes redundant. According to Abu Hanifah (God bless him), 
nothing occurs by her statement, “I have irrevocably separated myself} 
because she has brought about something that was not delegated to her. 
The reason is that irrevocability is alteration of the form of divorce, 


If he says to her, “Divorce yourself,” then he does not have the right 
t this statement is a type of oath 


to take back his words. The reason is tha 
(yamin), because it is the making of divorce contingent upon one 
tion, and an oath is a binding act. If she gets up from Her Sak 
statement is annulled as it was the passing of ownership. This att 
guished from the case where he says to her, “Divoree your ~ d repte- 
other wife),” as this is the granting of the power of sal and 
sentative authority, therefore, it does not depend upon the 


’ 


: Her Tesponse Would 
to the essential m, 
ditional attrib 


Attribute to ip 
the additional nt 


attribute 


also accepts retraction. like” then che has 
ce 
If he says to her, “Divorce yourself wipiesere r erealh er, The reas" 


ession an 
eneral with respect 
“At whatever 1 


to all timings 


the right to divorce herself within the s 
e you (i 


is that the word “whenever (mata)” is § 
therefore, it is like the case where he says; 


And not wakalah (agency). 
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“pivorce MY wife” then he has the right to 
a mam on and thereafter. The husband has the right 
h in oe a it is an agency. It is a kind of assistance, 
+ igre thority, , . 1 8 or 
diver nara ay ding nor is it confined to the session, This is dis 
0 "foes it is not neue to his wife, “Divorce yourself,” because she is 
t 5 ¥ ' f 
ais eee fore, it is the passing of ownership and not agency. 
vi for hers” an, “Divorce her if you like” then he has the right to 
fhe says f° £ ai session alone, however, the husband does not have 
- «his statement. Zufar (God bless him) said that this 
; uivalent. The reason is that expressly men- 
the peeve se riadiie i b e he acts at 
and vecreti (mashi'ah) is like its non-existence, becaus | 
toni bi tion, therefore, he is like an agent for sale (bay*) to 
he husbands oe it it you like” O soning is that it is the passing 
“Sell it if you like.” Our rea g 


riot a cause he made it dependent upon his discretion, and the 
ie acts at his own discretion. Divorce bears conditional 
pent as distinguished from sale that cannot be contingent, 
Sy he says to her, “Divorce yourself with three,” and she divorces her- 
diation takes effect. As she came to own the 


ylfwith one, then one repu 
pronouncement of three, she owns the pronouncement of one by way of 


necessity, 
Ifhesays to her, “Divorce yourself with one,” and she divorces herself 


with three, no repudiation takes effect according to Aba Hanifah (God 
bless him). The two jurists said that one repudiation takes effect. The 
reason is that she brought about what she owned and an excess over it. 
This becomes like the case where the husband divorces her with a thou- 
ee The reasoning for Aba Hanifah (God bless him) is 
i, . ee about something that was not delegated to her, there- 
lerthe Sa are innovator. This is so as the husband has granted 
i atinaest: te oe and three are not one, because three is a term 
number that hae na a compound number whereas one is an individ- 
tween them that Ki compounding. Accordingly, there isa difference 
°m the case of the i a toa contradiction, This is distinguished 
Wnetship, The sam and who acts in accordance with the rule of 
Or this cage sho € applies to the first case where she owned three. As 
"Ot delegated fe kar Ss own three, and what she has brought about was 
a s erefore, it is rejected. 
é itnsiiee ee divorce that grants the right of retrac- 
ces a divorce that is irrevocable or he orders her 


. eo 
Non an "der 
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to pronounce an irrevocable divorce, but s 

divorce, then what the husband had Nun Se a retr 
ing of the first case is that the husband says to her. ne The mean. 
with one repudiation so that I possess the right of rett op Fee yourself 
says, “I have divorced myself with one irrevocable repu che and she 
retractable divorce takes effect. The reason is that she om then one 
essential part of divorce and an additional attribute, as pet about the 
stated, therefore, the additional attribute is rejected and dhe is already 
remains. The meaning of the second case is that he says to oe part 
yourself with one irrevocable repudiation,” and she says, “I a Pre 
myself with one retractable repudiation,” then one ee oe 
ation will take effect. The reason is that her statement “one neti 
repudiation” is rejected for her, because the husband by aia 
description of what was delegated to her determined her readies a 
pronouncing the essential part of divorce without ascertaining the addi- 
tional attribute. It will be as if she has restricted herself to the essential 
part of divorce, therefore, it will occur in the form that has been specified 
by the husband whether irrevocable or retractable. 

If he says to her, “Divorce yourself with three if you like,” and she 
divorces herself with one, then no repudiation will take effect. The mean- 
ing was “three if you like,” and by pronouncing one she did not prefer 
three, therefore, the condition is not met. 

If he says to her, “Divorce yourself with one if you like,” and she 


divorces herself with three, then the same decision (as that in the previ- 
gto Abu Hanifah (God bless him). The reason 


ous case) applies accordin ' 
is that discretion of three is not the discretion of one, just like their 
pronouncement. The two jurists said that one repudiation takes effect, 
because the discretion of three is the discretion of one, just as the er 
nouncement of three becomes the pronouncement of one, therefore Me 
condition is present. sett ‘i 
If he says to her, “You are divorce an i te forms 
wish it if you wish it.” The husband then says; ~ ‘ eon is thal 
the intention of divorce. The matter stands nu ified. The re a al 
he made divorce contingent upon 4 Be 
and she brought about a contingent st 
found. This amounts to being occupied with w 
therefore, the matter moved out of her 
with his statement “] wish it” even if he inten 


‘actable 







woman that refers to divorce SO 
=thine int ash for her divorce. Niyyah (intention) does not 
hout something being mentioned, Thus, if he 
wl : o opera ‘worcey it will occur if he intends it. The reason 1S 
: hat ab initio and wish requires the pre-existence 
n fromm his statement, “1 intended your divorce,” 


‘nto existence: 


ment of the 


n wit 


pote “1 wish it if my father wishes it” or “I wish it if 
eis if she _ oigk it has not happened as yet, on the basis of 
yaad su f a ha been brought about is a conditional wish, there- 
the affair stands nullified. If she says; “T would 
and the thing has happened, she stands 


lating a condition that has come to pass 


is ve & rce occurs and " 
wiht such 4 thing happens 
jaonced. The reason 1° thal SPP 
ruifes immediate execution. : — : 

ifhe says to hers “you are divorced when (idha) you like” or “when- 
wer (idharna) you like” or “when (mata) you like,” or "whenever (mata 
nd) you like,” and she rejects the “affair, it does not amount to a rejec- 
ion nor is the matter dependent upon the session (miajlis). As for the 
words mata and mata md, they denote time and are generally for all tim- 
ing, and it is as if he said, “At any time you like.” This is not confined 
tothe session on the basis of consensus (ijma‘), If she rejects the “affair” 
i does not amount to rejection, because he made her owner of divorce 
— a ee ownership does not pass prior to the wish so 
mM as ES a herself with one repudiation 
ations), therefore, she aie ie a ae . “ai ese ae 
siantias d vepidiattuivatier aie ds diation for all times. She does 
Words idhd and idha ma, they a pudiation (multiple acts). As for the 
Rts. According to Aba - ye os equivalent to mata according to the two 
btacondition just ac it ie ant (God, the Exalted, bless him), it is used 
h just as it is used for time, however, the “affair” rests in her 


ands and it cai 
digrnecs hnot mo : 
“lssion has preceded ve out of her hands on the basis of doubt. This 
€ says to he 
Su ® has the 4 
tei she h 
ting eS th 


hubae ees 


"tou ar dred whenever llama) yo ke 
as divorced hers Woe with one repudiation after 
e repetition aes thrice. The reason is that the word 
P; thus, if she ote except that the condition applies to 
vorces herself, re back to him after having another 

, No repudiation will take effect, because 
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now it is renewed ownership. She does not have the right to dj 

self in one statement. The reason is that kullama le ; to divorce her. 
separate acts not the generality of collective acts. Katee Benerality of 
not own the pronouncement of divorce in one statement sae she does 

If he says to her, “You are divorced wherever (haythu) Collectively. 

“where (ayna) you like,” she is not divorced until she Borcieer like.” oy 
If she gets up from her session, she does not possess the vrish: the wish. 
The reason is that the words “haythu” and “ayna” are terms fo ‘oe 
while divorce has nothing to do with location, therefore, they eee 
and an unqualified “wish” remains. Accordingly, it is confined ee 
sion as distinguished from time, because that is related to divorce - a 
it can occur at one time or the other, thus, it leads to its consideration fr 


the general and the specific. 

If he says to her, “You are divorced howsoever (kayfa) you like,” she 
is divorced through a single repudiation after which the husband pos- 
sesses the right of retraction. This means prior to the expression of the 
“wish Ifshe says, “I wished a single irrevocable repudiation” or “thrice,” 
and the husband says, “This ts what I intended,” then that is what will 
take effect. The reason is that it is at this time that conformity is estab- 
lished between her “wish” and his “will” If, however, she intended three, 
while the husband intended a single irrevocable repudiation or ifit is the 
other way round, a single retractable repudiation will take effect, because 
its effect has been rejected due to lack of conformity leaving behind the 
pronouncement of the husband. If the husband does not have an inten- 
tion, her wish is taken into account, according to what the later jurists 


have said, observing the requirements of “choice.” 


He (the Author—God be pleased with him) said: H 


Asl, this is the opinion of Abi Hanifah (God bless him), 
5 unless the woman pronounces it, an 


of the two jurists nothing occur at age 
she may wish a retractable repudiation, an irrevocable repudiation : 
three repudiations. The same disagreement applies to manumissior i. 
two jurists argue that the husband delegated repudiation to her s ae 
ever form she liked, therefore, it 1s essential to make divorce itself t 
dent on her wish so that she can have a wish under all circumnstanc’ 
mean, before consummation and after it, Abu Hanifah’s rea thus, it 
the word kayfa is used for questioning the nature of a thing,” 

said, “How did you fare in the morning?” Delegation by 


i i i $ : ; e. 
requires divorce itself and divorce exists due to its occurrenc 


e says in Kitab al- 
while in the view 





s as you like,” or 


he likes. The reason is 
thus, he has dele- 


s nullified, and if she 
s that all this is 
fore, it requires 


es. 
h “wish” stand ! 
he reason 1 


he present, there 


t 
ny 2 ion 
gher the sessiols ST 
om! o rejection. T 


issues . ; 
Minnedit Spo Divorce yourself with whatever you like out of 
ithe sy ee he right to divorce herself with one OF two repu- 
ee ke > Aba Hanifah (God 


m hen she : d thrice according t 

: not be divorce cas Se , 
uations ee jurists said: She can be divorced thrice if she likes. 
yess hi). : “ma” governs generality and the word “min 


.. «hat the word Nag id 
Thereaso” ae fore, it 1s construed for distinction of the 


for distinction, there ‘is r 
i Bena from other things) as in his statement, “Eat out of my food 
. »? ‘ 

Oi youlike” or “pivorce out of my women those you like.” Acco rding to 


sha Hanifah (God bless him) the word min in its actual application per- 
wins to parts whereas ma is for generality, therefore, both will be acted 
upon, The case from which the two jurists have adduced evidence has 
given up application to parts due to the evidence of expressing bravery 
iorgenerosity) or the generality of the description, and this ts “wish” so 
that fhe had said, “whoever you like,” it would be governed by the same 
disagreement. God, the Exalted, knows best. 


Chapter 65 


Oaths Pertaining to Divorce 


if he links divorce with marriage, it takes effect subsequent to nikah, 
like the husband’s saying to his (would-be) wife, “If I marry you, you 
are divorced,” or “any woman I marry is divorced.” Al-Shafiil (God bless 
him) said that it does not take effect due to the saying of the Prophet (God 
bless him and grant him peace), “There is no divorce prior to marriage.” 
We maintain that this is an act of oath taking due to the existence of the 
condition and consequences, therefore, the existence of ownership is not 
stipulated for its validity. The reason is that its occurrence takes place on 
the existence of the condition and ownership is certain when the condi- 
tion is met. Prior to this the effect is prevention and that works against the 
person undertaking the transaction. The tradition is construed to mean 
the denial of immediate execution. Such a construction is reported from 
the ancestors, like al-Sha‘bi and al-Zuhri as well as others.” 

If he links it to a condition, the divorce will occur subsequent to 
the condition, like his saying to his wife, “If you enter the house, you 
are divorced.” This applies by unanimous agreement, because ownership 
xists at present, and it will apparently do so till the time of the coming 
into existence of the condition. Accordingly, it is valid as an oath or asa 
Pronouncement. 

The linking of divorce (to another event) is not valid unless the per- 
mee the oath is the owner or he links it to his ownership. The 
5 Is that consequences must be likely so that he can deter the action. 

us, the meaning of oath is realised. This takes place through a threat 


lt) 4 

lt 
’ i oe by Ibn Majah in his Sunan. Al-Zayla‘l, vol. 3, 230. fa 
* shows that traditions are construed in a manner that ensures analytical con 
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Of ownerch: 

= ® ae consequence emerges fro Ts 
€ says to a stranger, “If you enter the h = 

and thereafter he marries her and she e cat 


divorced. The reason is that 
nor has he associated it with 
one of these is essential, 


You are qi 
nters the ho divorce» 


, us . 
the person taking the oath i. © she is not 


: ‘ not an 
Ownership or its Cause, and doing eae 
© With 


The words used for conditions are: in, idha, idha ma 
mata and mata ma. The meaning of shart foomditin it, kul, kullama, 
the meaning of sign, and these words are followed a IS derived from 
stitute condition), therefore, the verbs are signs of sae Be con- 
the word in is used for condition, because it does not sous eee 
the meaning of time, and what lies beyond the word in is linked with ‘\ 
The word kul is not used for conditions in its actual application, as hae 
follows it is a noun. A condition is something with which a Saruseguenis 
is associated, and consequences are related to verbs, except that they are 
associated with conditions due to the relationship of the verb with the 
noun that follows a noun. The example is the statement, “Each slave that 
I buy is a freeman.” 

In these words if a condition is found, the oath is undone and ter- 
minated (for future cases). The reason is that these words do not require 
generality and repetition in their literal meanings. Thus, by the existence 
of the act once the condition is complete and the oath cannot survive 
without it, except in the case of kullama (whenever) as that em 
generality in acts. God, the Exalted, has said, “Whenever vee z a : 
roasted through, We shall change them for fresh skins, frat they may 
the penalty,”? and generality requires repetition oftheact.” al 

He said: If he marries her thereafter, that is, after she mar ate reason 
husband, and the condition is repeated, no divorce ee che first nikal 
is that by the acquisition of three owned Kepudizner’ mp oath is due © 
the consequence no longer remains. The Erle ‘ te disagrees ™it 
the consequence and the condition. Zufar (God aan = Bxalted, willing 
this, and we shall repeat this discussion later, God, 





3Qur’an 4:56 
4Multiple and one time operation 


Al-Hidayah 609 


gook VIE prvoRct 


ord (kullama) is applied to marriage itself, like saying, 
if the a woman, she stands divorced,” he violates the oath 
owheneve® Im when this is after the marriage of the woman to another 
time, eae is that the operation of the oath is in consideration 
ysband. a of divorce due to marriage, and this is not limited. 
of what a e The extinction of ownership after the oath does not annul 
He cee e the condition is not found, therefore, it survives, The 
e eae remains due to the subsistence of the subject-matter (three 
vrvdatons), thas, theeath BUViVes: 

He said: Thereafter, if the condition is found (by entering the house) 
sdihin his ownership (marrying a second time), the oath is undone, and 
the divorce takes effect. The reason is that the condition is found and the 
subject-matter (woman) is suitable for the consequence, thus, the conse- 
quence arises and the oath does not remain, on the basis of what we said. 
Ifthe condition occurs outside of ownership, the oath is undone, due 
to the existence of the condition, and no divorce occurs, because of the 


absence of the subject-matter. 

If the two disagree about the existence of the condition, then the 
acceptable statement is that of the husband, unless the woman adduces 
evidence, because he is asserting the original position, which is the non- 
existence of the condition, and also because he is denying the occurrence 


of divorce and the extinction of ownership whereas the woman is claim- 
ing these, 


fae = iene of the condition cannot be known except through 
Ficavecs - ore statement is hers with respect to her position. 
and 56 m2 fon ere he Says, lf you receive your menstrual period you 
periods” she 2 a. divorced.” If she replies, “I have commenced my 
divorce ig based aa but not the other woman. The occurrence of 
cause it is a upon istihsan, Analogy dictates that she is not divorced, 
Me Case of ree for which she is not to be deemed truthful as in 
Struthfyl When The reasoning underlying istihsan is that she 
et. Her statend re to herself, as this cannot be known except through 
© Waiting eae ma ther efore, accepted as it is accepted in the case of 

Mile, in fact She and fainting. She is a witness with respect to her co- 
‘cepted With r. 18 under suspicion, therefore, her statement will not be 

ikewise, j “spect to the other woman. 

fie of hell eas says, “If you like that God should torment you in the 
vunsn You are divorced and my slave is free,’ and she replies 
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that she does like this, or he says, “If you love 
and so is this other wife with you,” and she 16s then YOu are qi 
him, then she stands divorced, but the slave ieee ent ; 
is her companion divorced, on the basis of ee a become free 
certainty about the woman being a liar, because he anation. There mer 
him due to her intense hate for him even in the f. € desires to be ay 
right that the hukm be based on her information ei of torment, It jg i 
respect to the rights of the others, the hukm will ei we isla, Wit 
rule, and that is love. ased on the or iginal 
If he says to her, “If you have i 
, , your period, yo : 
which she sees blood, the divorce does not ea ee after 
ues for three days, because what is less than that is not - et a 
When three days are completed, we give the ruling of ince. hay Me 
from the time her period commenced. Due to the extended ble a 
became known that the blood was from the womb, thus, it was = ae 
ation from the start. “on 
If he says to her, “If you have menstruated for a period, you are 


VOr, ce 
§ d 
he does love 


divorced,” then she will not be divorced until she reaches purification 


after the menstrual period. The reason is that the word haydah with the 
ending ha’ indicates a complete period. It is for this reason that it has 
been construed as such in the tradition of the vacation of the womb. The 
completion of the period is through its termination, which is attained 


through purity. 

If he says to her, “You are 
stands divorced with the setting 0 
fast. The reason is that word al-yawm, 
that is extended, means daylight. This is distinguished 


he says to her, “If you fast,” as he has not fixed it thr 
ists with the existence of its rukr and co 


divorced if you fast for a day,” then she 


{the sun on the day that she keeps the 
when it is associated with an act 
from the case when 
ough a standard 0 
ndition: 


measure, and the fast ex aoarted 
A man says to his wife, “If you give birth to a boy, you at ne 
birth to a girl you = and does 


with one repudiation, and if you give 
with two repudiations.” She then gives 
not know which one of them was bor 
repudiation becomes binding on him, 


two are binding on him. Her waiting period 15 
of the child. The reason is that if she had g! 
ffect, and 


one repudiation would have taken € 
have been over with the birth of the girl. Thereafter 


birth to a boy and 4B 

n first. For purpose : i 
but to avoid mor pro live) 

dis complete W? A ba firsts 

yen birth (0 © a would 


her waiting P&™ . diation 
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d be in her waiting period. 
he had given pirth to the girl first, two repudiations 
and the waiting period would be over with the 
fter, no further repudiation would take effect, 
oned, that is, she is in a state of passing her 
one repudiation will take effect and in 
It is preferable, however, to adopt two 
and also by way of precaution. The 
as we have elaborated. 

and Aba Yasuf, you are 


effect, because she woul 


i g have cn _ Therea 
E menti 
gue wee 4, Thus; in one state 
waitin PO wo will take effect. | 
void moral prohibition 
ssbind PG gis over with a certainty, 
os to her, “If you talk to Aba ‘Amr 2 uf, 
ithe ay » Thereafter, if he divorces her with one repudiation, this 
Re She then completes her waiting period and talks to 
se After this the husband remarries her, and she then talks to 
r nat she is divorced thrice along with one earlier repudiation. 
nf a bless him) said that the divorce does not take effect. This 
- has several interpretations. First, if two conditions are found in 
hls the divorce will take effect. This is obvious. Second, if the 
two conditions are found without ownership, no divorce occurs. Third, 
fone condition 1s found in the state of ownership (state of marriage), 
found outside of ownership, then the divorce does 


while the second is 
not occur, because the consequences do not materialise outside of own- 
enhip. Fourth, the first condition 1s found outside of ownership, while 


the second is found within ownership, and this is the disputed issue of 
the Book, Zufar (God bless him) treats the first issue on the analogy of 
thesecond, therefore, both are identical issues for the purpose of the rule 
aie; Our reasoning is that the validity of statements depends on the 
se eet the speaker, except that ownership is stipulated for pur- 
Damani te a so that the existence of the consequences 
Lied waite a tot ms presumption of continuity, therefore, the oath 
idle tie they si ent econ is complete, the consequences mate- 
these two states j op oe without ownership. The state in between 
Ovnershin 3 s the continuity of the oath, therefore, the existence of 
Matter 1s no longer needed as the oath survives d i bject- 
vand that is the dhimmiah (liabili vives due to its subject 
(liability). 


Ama ; 
thrice = me his wife, “If you enter the house, you are divorced 
oe marries eee. Seaicw two repudiations for divorcing her, and 
Crevetts to the i usband consummating the marriage. Thereafter, 
st husband and enters the house. She is divorced 


will be jsrevoca 


aoe alee bs 
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thrice according to Aba Hanifah and Aba 
Muhammad (God bless him) said that she is divo €88 the 
what remains of the repudiations. This is also Hae. to the re 
bless him). The basis according to the two juriets is Mie of Zufay Ic of 
band demolishes what is less than three, therefore ae at the secg me 
with the (original) three. According to Muhamma d . ee ba 
them) he does not demolish what is less than dives an See 

to him with what is left. We will elaborate this issue ; and she reverts back 
the Exalted, willing. 10 what follows, God, 


If he says to her, lf you enter the house, you are divor, : 
He then says to her, “You are divorced thrice” hereaft ced thrice» 
another husband, consummates marriage with him aaa she marries 
subse 

reverts to the first husband. When she enters the house, no Lewy 
takes effect. Zufar (God bless him) said that three riptidigtivn ee 
effect, because the consequence is three absolutely due to shana ae 
fied meaning of the word. As the probability of their occurrence cts 
the oath also survives. Our reasoning is that the consequence ah ihe 
repudiations of this ownership and it is these that are an obstacle to the 
occurrence of the condition and the prima facie position is the absence of 
such condition. An oath is undertaken to prevent the commission of an 
act or to urge its commission, therefore, if the consequence is as we have 
mentioned, and this is lost due to the pronouncement of three imme- 
diate repudiations, which also nullify ownership through marriage, the 
oath cannot survive. This is distinguished from the case where he pro- 
nounced an irrevocable repudiation; as in such a case the consequence 
remains due to the subsistence of the subject-matter. 


A man says to his wife, “If I have intercourse with you, you a* 
divorced thrice” He then has intercourse with her. When the geni- 
tals meet (penetration) she is divorced thrice. If he stays eee sy 
moment, he is not liable for mahr (‘uqr), but if he moves out an Sa 
penetrates again, he is liable for mahr (‘ugr). Likewise, if he wk a 
slave girl, “If I have intercourse with you, you are 4 See aBilty of 
narrated from Aba Yusuf (God bless him) that he invokes the . ae 
mahr in the first case as well due to the continuation of ae the ssio 
he is not liable to be punished with hadd due to the unity i Riwayah is 
(both lawful and unlawful). The reasoning for the ene a and pene 
that intercourse is the penetration of the vagina by a ae om the 
tration is only once and is not continued. This 1s disting 


Yusuf (God 
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yore t and penetrates again, because in this case pen- 
ee Sane divorce. The penalty of hadd, however, does 
red ee to doubt of unity, taking into account the ses- 
bec ._ When hadd is not imposed, ‘ugr (compensation) 
nt , well aS the we rcourse entails one of the two penalties. If the 
aon ayable as oF ‘et amounts to retraction by waiting a moment, 


mes P' 
eco petractab™* God bless him), with Muhammad (God bless 
o Abu due to the pre-existence of touching. If he moves out 
eeing, 


tes, it amounts to retraction on the basis of intercourse. 
trates, 


d, knows what is correct. 
7 


65.1 EXCEPTIONS (IsTITHNA’) 


sto his wife, “You are divorced, God, the Exalted, willing” 
ae nnected sentence, divorce does not take place, due to 
het (God bless him and grant him peace), “If one 
takesan oath for divorcing or manumission, and says, ‘God, the a 
willing’ as a statement connected to the previous, then he will not be 
violating the oath (by omission of the acts).”* Further, he has brought 
about the pronouncement in the form of a condition alone, therefore, it 
isa contingent statement from this aspect. The reason is that the latter 
statement conveys non-existence prior to the meeting of the condition, 
and the condition cannot be identified here, therefore, it conveys non- 
existence of the consequence for the first statement as well. It is for this 
purpose that it is stipulated that the statements be connected like all other 
conditions, If he remains silent, the legal effects of the first statement 
come into operation, thus, the exception (proviso) or the mentioning of 
thecondition after this will amount to retraction of the first statement. 
: He said; Likewise, if she dies before he says, “God, the Exalted, will- 
a a 6 the divorce does not occur because he does say it). The rea- 
cbigation ie use of the exception, the statement no longer imposes - 
it (the exce ; atl HEgaIES the obligating statement and not what ees s 
Clore it F on), This is different from the case where the husban ies 
’4S in this case the link with the exception is not established. 


Ifa pers 
and if this is one co 
ihe saying of the Prop 


th 
Tecordeq ace the tradition is gharib. The compilers of the four Sunan have 
tons that convey a similar meaning. Al-Zayla‘i, vol. 3, 234: 
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Ifhe says, “You are divorced thrice, except once,” she js divorced w; 
rwo repudiations. If he says, “You are divorced thrice, except fin me 
gle repudiation takes effect. The rule is that exception (istithna’) iss = 
conveying the remainder of the message left over after the exception ech 
this is correct. The reason is that he has made a statement that ae 
exempted, because there is no difference between the statement of g nds 
son to another, “I owe a dirham,” and the statement, “I owe ten he 
except nine.” It is valid to exclude by exception part of a sentence lea 
behind the other part as the speech after the exception. It is not vali te 
exclude by exception the entire sentence, as that leaves nothing behin ; 
so that the speaker may be said to have spoken something by ditectin, 
words towards the other person. Istithna’ is valid if it is linked to the a 
ceding statement, as we mentioned earlier. If this stands established, then 
in the first case the repudiations after the exception are two, and these 
take effect, whereas in the second it is one, and one repudiation takes 
effect. If the man says, “Except three,” all three will take effect, because 
this amounts to exclusion of the whole by exception, and such an excep- 
tion is not valid. God knows best. 


The first volume of al-Hidayah ends here, praise be to God. 
The second volume follows this and begins with the section on 
“Divorce by the Person who is Terminally Ill.” 


Chapter 66 


Divorce by Person Suffering From Terminal Illness 


ool g AEE yp dl og ys 
He for whom God wills His blessings is 
granted the fiqh of Din 


In the Name of God, Most Merciful and Compassionate, and (with) 
prayers and blessings on Muhammad and his family. 


If a man divorces his wife, during his terminal illness, through an irrevo- 
cable (ba’in)' repudiation and then dies while she is still in her waiting 
period, she will inherit from him. If he dies after the termination of the 
waiting period, she is not entitled to inheritance. Al-Shafi'l (God bless 
him) said that she will not inherit in either case,? because the state of 
being married has been annulled due to this obstacle? where marriage 
was the basis (of inheritance), therefore, even he will not inherit from her 
if she dies. 


‘For the meaning of ba’in divorce and its legal effects, see fn 4 on page 569 in Volume 
I of this translation; see also section 67.1 (What Makes a Divorced Wife Lawful) in this 
volume on p. 14. : 

According to al-‘Ayni this means before the waiting period and after the waiting 
period. Al-‘Ayni, vol. 5, 440. The text indicates, however, that it means if he dies during 
her ‘iddah or after such waiting period. 

3The obstacle of irrevocable repudiation 
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Our argument is that the state of marriage is the cause of her inher- 
itance during his terminal illness, and the husband intended its annul- 
ment,! therefore, his intention is restrained by delaying the operation of 
the divorce up to the time of the termination of the waiting period in 
order to avert injury to the wife, which is possible. The reason is that dur- 
ing the waiting period some of the legal effects of nikah remain. Conse- 
quently, it is permissible that they remain with respect to her inheritance 
from him. This is distinguished from the situation after the termination 
of the waiting period when there is no possibility (of delaying the oper- 
ation of divorce). The state of marriage in this situation is not the basis 
of his inheriting from her, therefore, inheritance is annulled in his case, 
especially due to his consenting to it.° 

If he divorces her thrice upon her request’ or he says to her, “choose,” 
and she chooses herself® or obtains khul‘ (redemption) from him, and 
then he dies, while she is in her waiting period, she will not inherit from 
him. The reason is that she consented to the annulment of her right and 
the extinction of the delayed operation of her claim.’ If she says, “Divorce 
me through a revocable repudiation,” but he divorces her thrice, she will 
inherit from him, because a revocable repudiation does not eliminate 
marriage. In this case, she does not consent to the annulment of her right. 

If he says to her during his terminal illness, “I had divorced you 
thrice during my period of health and now you have completed your 
waiting period” and she verifies it, following which the husband acknowl- 
edges a debt that he owes her or makes a bequest in her favour, then, 
according to Abu Hanifah (God bless him) she is entitled to the lesser 
of this amount or inheritance. Aba Yasuf and Muhammad (God bless 
them) said: His acknowledgement and bequest are valid. If he divorces 
her thrice during his illness upon her request and then acknowledges a 
debt or makes a bequest in her favour, she will have the lesser of this 
amount or inheritance according to the view of all three jurists. Accord- 
ing to Zufar (God bless him) she will have the entire bequest amount 





‘That is, the annulment of her inheritance. 

*In order to avoid injury to her. 

“By declaring his intention to terminate the contract of marriage irrevocably 
through the repudiation. 

7Like her saying during his illness, “Divorce me thrice” 

®Chooses divorce. 

STill the end of her ‘iddah. 
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and what has been acknowledged, because inheritance has been annulled 
upon her request and this has removed the obstacle in the way of the 
validity of acknowledgement and bequest, 

The reasoning of the two jurists in the first issue is that when both 
(husband and wife) mutually verified the occurrence of divorce and the 
termination of the waiting period, she became like a stranger for him so 
much so that it is permitted to him to marry her sister, thus, any suspi- 
cion (of the persistence of the relationship) that there was is eliminated. 
Do you not see that his testimony in her support will be admissible, and 
payment of zakat to her will be valid. This is different from the second 
issue where the waiting period subsists and is a cause for the suspicion 
(of the continuing relationship). The rule turns on the evidence of such 
suspicion and invokes the implications of nikah’® and close relationship." 
In the first issue, the waiting period does not exist. 

Abii Hanifah’s reasoning is that in both issues the suspicion still exists, 
because the woman may have chosen to pave the way for acknowledge- 
ment and bequest in her favour so that her share increases. The spouses 
sometimes mutually agree to acknowledge separation and termination 
of the waiting period so that the husband may grant her his wealth in 
excess of her inheritance. This suspicion operates upon excess, therefore, 
we have rejected it in this case. There is no suspicion in the case of the 
amount of inheritance, therefore, we deem it valid. There is normally no 
mutual compact in the case of the right to zakat, (another) marriage, and 
testimony. Consequently, there is no suspicion in the case of these rules. 

He said: If a person is under siege or is participating in battle and 
divorces his wife thrice, she will not inherit from him. If he has a duel 
with some person or is brought forth for execution on account of qisds 
(retaliation) or for rajm (stoning to death), she will inherit if he dies in 
this way or is killed. The source of this rule is what we have elaborated, 
that is, the wife of a person evading the rules of inheritance (farr) will 
inherit on the basis of istihsan. The rule of the evader is established when 
the right of the wife is linked to his wealth. This linkage is established 
through illness in which there is usually an apprehension of death, like 
his being bed-ridden in a state where he cannot take care of his basic 
needs as does one in sound health. The rule for the evader is sometimes 


Where he cannot marry her sister, for example. 
"The testimony of one close relative for another is not admissible. 
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established through situations that acquire the meaning of death-illness 
with respect to the likelihood of the occurrence of death. Situations in 
which the usual result is survival do not lead to the application of the 
rule of the evader. Thus, for a person under siege and one participating 
in battle the usual result is survival, because a fort is meant to repel enemy 
attacks, and likewise defence in battle, thus, the rule of the evader is not 
established, The person who takes part in a duel or is brought forth for 
execution will most likely die, therefore, the rule of the evader is estab- 
lished. There are other cases similar to these that can be classified under 
this rule. His statement (in the matn), “If he dies in this way or is killed” 
is evidence of the fact that it makes no difference if he dies as a result of 
this cause or dies through another cause, just like the person suffering 
from terminal illness if he is killed. 


A man says to his wife, when he is in sound health, “When the next 
month commences” or “When you enter the house” or “When so and 
so offers the zuhr prayer” or “When so and so enters the house,” “then 
you stand divorced.” If these occurrences take place when the husband is 
terminally ill, she will not inherit. If the statements were issued in a state 
of marad (illness), she will inherit, except in the case of the statement 
“When you enter the house.” This case has many forms. Divorce is either 
made contingent upon the arrival of a time or upon the act of a stranger 
or his own act or the act of the wife. Each of these variations has two 
further forms: (1) divorce is made contingent during sound health when 


the condition occurs during illness; and (2) both things take place during 
illness. 


As for the first two forms in which the condition is associated with the 
arrival of time, where he says, “When the next month commences, you 
stand divorced,” or it is associated with the act ofa stranger, where he says, 
“When so and so enters the house,” or “When so and so offers the zuhr 

prayer,” if the association and the occurrence take place during illness, she 
is entitled to inheritance. The reason is that the intention to evade inher- 
itance stands verified by his pronouncing a contingent divorce in a state 
when her right stands linked to his wealth. If the stipulation takes place in 
health and the occurrence stipulated takes place during illness, she is not 
entitled to inheritance. Zufar (God bless him) said that she does inherit, 
~ because association with a happening moves the time of stipulation to 
__ the time of occurrence, thus, it is as if the stipulation was made during 
ee illness. We maintain that prior stipulation becomes a repudiation at the 
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time of occurrence of the stipulated happening in the legal sense and not 
the intended sense. Injustice can only take place if intended, therefore, his 
act is not rejected. 

As for the third form, which is the making of divorce contingent 
upon his own act, it is the same if the stipulation was during health 
and the occurrence during illness or whether these were during illness, 
or whether the act is such that there is a way out of it for him, he will be 
an evader due to the existence of the intention to nullify marriage either 
through the stipulation or by bringing about the occurrence during ill- 
ness. If he does not have a way out of the occurrence of the act stipulated, 
he does have a thousand ways out of the stipulation itself, therefore, his 
act is rejected, in order to avoid injury to her. 

As for the fourth form in which he makes divorce contingent upon 
her act, if the stipulation and occurrence are during illness and the act 
is one in which there is a way out for her, like speaking to Zayd and so 
on, she will not inherit as she has consented to the divorce. If the act 
is one in which there is no way out for her, like the eating of food, the 
afternoon prayer, speaking to parents, she will inherit, because she was 
under a compulsion to undertake an act to ward off the fear of perishing 
either in this world or the next, and there is no consent in a state of duress. 

If, however, the stipulation is made in health and the occurrence is 
during illness, then, if the act is one in which there is a way out for her, 
there is no ambiguity that she will not inherit. If there is no way out for 
her from the act, then the response is-the same according to Muhammad 
(God bless him), which is also the view of Zufar (God bless him), because 
there is no act on the part of the husband after her right has become 


” linked to his wealth. According to Abi Hanifah and Abii Yisuf (God bless 


them), she will inherit, because the husband has compelled her to under- 
take the act, therefore, the act is reverted back to him. It is as if she has 
become an instrument in his hands, as in the case of coercion (ikrah). 
He said: If he divorces her thrice when he is ill and thereafter recov- 
ers and then dies, she will not inherit. Zufar (God bless him) said that 
she will inherit, because he intended evasion of inheritance insofar as he 
pronounced it during illness, and he died thereafter while she was in her 
‘iddah (waiting period). We say that when illness is followed by recovery 
it acquires the status of sound health, because terminal illness becomes 
non-existent due to recovery. This makes it evident that no right of hers 
became linked to his wealth. Accordingly, the husband did not become 
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an evader, If he had divorced her and then she became an apostate, God 
forbid, and then converted back to Islam after which the husband dieq 
due to his illness, while she was in her waiting period, she would not 
have inherited. If she does not become an apostate, but submits for sex. 
ual intercourse to her husband’s son, she will inherit. The reason for the 
distinction is that by apostasy she nullified her legal capacity to inherit, 
as the apostate does not inherit from anyone, and inheritance is not pos- 
sible without legal capacity. By submitting (for sex) she did not annul her 
legal capacity, because entering the prohibited category for marriage does 
not negate inheritance, which remains. This is different from submitting 
for sex during the validity of marriage, because it gives rise to separation, 
therefore, she consents to the nullification of the cause (of inheritance), 
After the three repudiations, the prohibition is not established through 
submission to sex as the three divorces were prior in time to the submis- 
sion, therefore, the two cases are distinguished. 


If a person commits gadhf (false accusation of unlawful sexual 
intercourse) against his wife when he is healthy, but then subjects her 
to the li‘Gn (imprecation) procedure when he is ill, she will inherit. 
Muhammad (God bless him) said that she will not inherit. If the accusa- 
tion is during illness, she will inherit according to the unanimous view 
of all three jurists. This is related to divorce being contingent upon an act 
in which there is no way out for her as she is constrained to have recourse 
to legal disputation to ward off the shame of zind from herself. 


If he makes a vow of continence (ila’) to stay away from her when he 
is in sound health, and then she is separated irrevocably from him when 
he is ill, she does not inherit, If the vow too was made during illness, she 
will inherit. The reason is that ila’ amounts to a divorce made contingent 
upon the passage of four months that are devoid of sexual contact. Thus, 
it is linked with the stipulation based upon the passage of time, and we 
have elaborated its underlying reasoning. 


He (God be pleased with him) said: In a divorce where he possesses 
the right of retraction, she will inherit in all cases, because of what we 
elaborated, that is, marriage is not dissolved when intercourse can be law- 
fully undertaken. Thus, the cause (of inheritance) continues to exist." 


Se eee 
“See the first issue in this discussion. 
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He said: In each case where we have said that she will inherit, she 
inherits if he dies when she is in her waiting period. We have elaborated 
this. Allah, the Exalted, knows what is correct. 


Chapter 67 


Raj ah (Recourse to Wife for Retracting Divorce) 


If a man divorces his wife through a revocable repudiation or two repu- 
diations, he may have recourse to her during her waiting period whether 
or not she consents to this.’ This is based upon the words of the Exalted, 

“Take them back on equitable terms”? without further detail (about the 
consent of women in such a case). The waiting period must still be con- 
tinuing, because retraction is the continuation of the ownership (of the 
benefits of nikah). Do you not see that it has been called imsak (taking 
back), which is continuation. The continuation (of ownership) is realised 
within the waiting period, because there is no SRnSD once the waiting 
period terminates. 

Raj‘ah takes place by his saying, “I have taken you back” or “I have 
taken my wife back.” This is the clear statement about raj‘ah and there is 
no disagreement among the jurists about this. 

He said: Or he has intercourse with her, or kisses her, or fondles her 
with desire, or looks at her vagina with desire. This is the position in our 
view. Al-Shafit (God bless him) said that raj‘ah is not valid except by a 
formal expression where he possesses the ability to speak, because raj‘ah 
has the status of the initial marriage contract so much so that it is pro- 
hibited to have intercourse with the woman. In our view, it is the seeking 
of the continuance of nikah, as we have elaborated and we will be estab- 
lishing it again,* God willing. The occurrence of the act (of retraction) is 


'There is consensus (ijma‘) on this point. Al-‘Ayni, Vol. 5, 455. 
2Qur’an 2:231 
3That is, according to al-Shafii. Thus, intercourse is not permitted in this case with- 


out formal expression of retraction, in his view. 
4At the end of the chapter that a revocable divorce does not prohibit intercourse. 
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yidence of the attempt to continue it as in the case of the termination 
5 evidence is found due to an act that is specific to mar- 
riage. These acts (mentioned) are specific to it in the case of a freewomans 
as against fondling and looking without desire, because such acts may be 
permitted without marriage as well, as in the case of the physician, the 
midwife and others. A glance at the body other than the vagina occurs 
in the case of those residing together, and the husband is living with the 
wife during ‘iddah. If such other acts were to amount to raj‘ah, he would 
have to divorce her again, thus, prolonging her ‘iddah.® 

He (al-Qudiiri) said: It is recommended that two witnesses testify to 
the act of retraction, but if they do not testify, the act of retraction js 
(still) valid. Al-Shafi'i (God bless him), in one of his two opinions, said 
that it is not valid, which is also the view of Malik (God bless him), due to 
the words of the Exalted, “Thus when they (are about to) fulfil their term 
appointed, either take them back on equitable terms or part with them 
on equitable terms; and take for witness two persons from among you,” 
because a command necessitates obligation. In our view, the divorce laid 
down in the texts® is devoid of the restriction of testimony. Further, it is 
the seeking of continuation of marriage and testimony is not a condition 
during a state of continuation as in retraction during ila’, except that it 
is recommended for additional precaution so that denial is not incurred 
in it. What he (al-Shafi‘i) has recited is construed to mean this. Do you 
not see that He has associated it with separation, therefore, for raj‘ah it is 
recommended. It is also recommended that he (the husband) inform her 
about retraction so that she does not fall into sin.° 

When the waiting period terminates, and he says, “I took her back 
during the waiting period,” it amounts to retraction if she confirms it, 
but if she does not deem him truthful it is her statement that will be 
given preference. The reason is that he is reporting something that he 
cannot initiate at that time. His statement will be suspicious, except that 


ane M 
of an option. Thi 





din whose case marriage is necessary for the permissibility of these acts. 

And that would amount to an injury to the woman, which is not permitted due to 
the words of the Exalted, “Take them back on equitable terms.” Qur’an 2: 231 

7Qur’an 65:2 

8 >> « + 
ds te = 2: 7 229: “And their husbands have the better right to take them back in 

at period,” and “the parties should either hold together o i 

Wik bindiee* g n equitable terms, or separate 


°Wh th h b d h 1 h h th “idd, h 7 t Ll over and he 
en € husDan as Intercourse wit. her when € 1daan is actua y 
. fj 
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with verification the suspicion is removed. In this case, she is not to be 
administered an oath according to Aba Hanifah (God bless him). This is 
one of the issues that pertains to oaths in six things and that has preceded 
in the Book of Nikah. 

If the husband says, “I have taken you back,” and in response to this 
she says, “My waiting period is over,’ the retraction is not valid accord- 
ing to Abit Hanifah (God bless him). The two jurists said that retraction 
is valid as it has coincided with the ‘iddah, for it still remains prima facie 
until she informs him of it, and in this case it has preceded such infor- 
mation. Accordingly, if he were to say, “I divorced you” and she says 
in response, “My waiting period is over,” then divorce takes place. Abi 
Hanifah’s reasoning is that it has coincided with the state of termina- 
tion of the ‘iddah, because a woman is deemed trustworthy with respect 
to the report about termination." Thus, when a woman makes such a 
report it indicates that termination was prior (to retraction), because the 
statement about the termination is the closest to the statement of the hus- 
band,” The issue of divorce is a matter of dispute, but even if it was a 
matter of agreement divorce would take place through his admission after 
termination (of the waiting period). Retraction, on the other hand, is not 
established through admission (iqrar). 

If the husband of a slave woman, after the termination of her wait- 
ing period, says “I took her back,” and the owner (of the woman) deems 
him truthful, but she does not, then, it is her statement that will be given 
precedence, according to Abi Hanifah (God bless him). The two jurists 
said that the statement of the owner will be given precedence. The reason 
is that her body is owned by the master, and he has acknowledged what is 
purely his right in favour of the husband, therefore, his statement resem- 
bles his acknowledging her marriage to him. He (Abi Hanifah) argues 
that the rule of raj‘ah is structured upon the waiting period, and the state- 
ment to be given precedence about the waiting period is her statement; 
likewise in a matter that is based upon it. Had the situation been the 


The text in al-‘Ayni is: “I have taken you back within the fddah.” 

"That is, trustworthy with respect to reports about what is in their wombs. Allah 
Almighty has said: “Nor is it lawful for them to hide what Allah Hath created in their 
wombs, if they have faith in Allah and the Last Day.’ Qur’an 2 : 228. 

Had she remained silent for some time and then made her statement the position 
would have been different. 

‘3Due to the absence of witnesses. 
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ing to the two jurists, the statement preferred would 
be that of the master, and so also in his view aE to the authentj. 
report, because she has passed the waiting period at that time ang the 
ownership of the master over her benefits has taken over, therefore, her 
statement annulling such owners hip se tot valle: This 1s distinguisheg 
from the first situation, because in that the owner, through his yerjficg_ 
tion of the waiting period, is acknowledging the existence of the Waiting 
period for her and his ownership does not take over with the existence of 
the ‘iddah. If she were to say, “My waiting period is over,’ and the hus: 
band as well as the master were to say, “Your waiting period is not Over” 
then the preferable statement is hers. The reason is that she is trustwor- 
thy in this respect for she has knowledge of it. 

When the blood from the third period of menses ceases to flow after 
ten days, retraction (raj‘ah) stands excluded, even though she has not 
bathed. If it ceases to flow in less than ten days, retraction is not excluded 
until she takes a bath or one complete timing of prayer passes after it. 
The reason is that there is no excess over ten days for menses,” therefore, 
by mere termination (of bleeding) she moves out of her period of menses 
and her waiting period is terminated, thus excluding the retraction. In 
what is less than ten days, there is a probability of resumption of bleed- 
ing, therefore, the reality of termination of bleeding must be strengthened 
with bathing by abiding by one of the rules that are to be followed by 
women in a state of ritual purity, that is, through the passing of one 
timing of prayer. This case is distinguished from that of a Kitabiyyah, 
because in her case the rule is not based on one of these additional fac- 
tors, and it is actual termination (of bleeding) that is deemed sufficient. 
The bleeding is deemed to be terminated” when she performs tayammum 
and prays, according to Abii Hanifah and Abii Yusuf (God bless them). 
ss : eee wie According to Muhammad ( God bless him), 
sali See : when she performs tayammum. This is based upon 
oi Wiican : ee ae a the absence of water is considered abso- 
saci, . so that the ahkam established through bathing 

o. Thus, it has the same status as bathing. The two 


reverse“! then accord 


Lo 
With the owner deeming hi 
According to legal ae him untruthful and the woman deeming him truthful. 
Christian or Jew. 


¥In case of bleeding for less than ten days, 
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jurists maintain that it is a pollutant’ and does not (actually) purify. It 
has been deemed purification (legally) due to necessity so that the obli- 
gations do not multiply. This necessity is realised in a state of performing 
prayer and not in the timings prior to it.? Likewise the rules established 
are also those demanded by necessity. Thereafter, it is said that ‘iddah ter- 
minates by commencement itself in the opinion of the two jurists, and it 
is said after completion so that the ruling of validity of prayer is estab- 
lished.*° 

When she bathes and forgets to wash a part of her body on which 
water does not flow, then, if this is a limb or more retraction is not cut 
off, but if it is less than a limb, it is cut off. He (God be pleased with him) 
said: This is istihsan, while analogy in the case of a complete limb is that 
rajah should not remain, because she has washed most of her body. Anal- 
ogy in what is less than a limb is that raj‘ah should remain, because the 
rule for major ritual impurity and menstruation cannot be split up. The 
interpretation associated with istihsan is the difference, that is, in what is 
less than a limb is subject to drying up due to its small size, therefore, one 
cannot be certain of water having reached it. Thus, we said that it cuts 
off raj‘ah. It is, however, not permitted to her to marry on the basis of 
precaution about both,” as distinguished from a complete limb as that is 
not subject to swift drying up and usually its dryness is not ignored. The 
two, therefore, stand distinguished. It is reported from Abi Yusuf (God 
bless him) that neglecting gargling and drawing water into the nostrils 
(madmadah and istinshaq) is the same as neglecting a complete limb. It 
is also reported from him, and it is the view of Muhammad (God bless 
him), that it is of the status of what is less than a limb, because there is 
a disagreement about their being a definitive obligation as compared to 
the rest of the limbs. 

If a man divorces his wife when she is pregnant or gives birth to a 
child from it, and he says, “I did not have intercourse with her,” he 
has a right to take her back. The reason is that when pregnancy becomes 
apparent during a period in which it can be assumed that it is from the 


8 Actually, but not legally. 
'9In which the state of ‘iddah will continue. 
20 As finding water during prayer will nullify tayarnmum. 


21The exclusion of raj‘ah and marriage. 
That is, from the marriage giving birth to the child prior to divorce. His statement, 


“I did not have intercourse with her,” will not be accorded significance. 
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marriage, it is deemed to have arisen due to the marriage. This is based 
upon the words of the Prophet (God bless him and grant him Peace), 
“The child belongs to one who has legal access for intercourse.”3 This js 
an evidence of intercourse on his part. Likewise, if the paternity of the 
child is attributed to him; he will be deemed to have had intercourse. 
When intercourse is established, lawful ownership of the benefits of mar- 
riage is established, and divorce is part of such established ownership, 
which is followed by retraction. His belief (statement) will be nullified by 
the denial issued by the shari‘ah. Do you not see that with such inter- 
course the attribute of ihsan is established. Thus, raj‘ah has a higher 
priority for being affirmed (available), The interpretation of the issue of 
giving birth to the child is that she give birth prior to divorce, because 
giving birth after divorce will terminate the waiting period through birth 
itself, and raj‘ah cannot be conceived in such a case. 

He said: If he secludes himself with her and closes the door or draws 
the curtain and then says that he did not have intercourse with her, but 
thereafter divorces her, he does not possess the right of retraction. The 
reason is that ownership (of benefits) is established through intercourse 
and he has acknowledged its absence. He, thus, affirms it against himself 
for retraction is his right. He is not deemed untruthful by law as distin- 
guished from dower (mahr), because the affirmation of the stated dower 
is based upon delivering the counter-value not upon actual possession, as 
distinguished from the first case.74 

If he takes her back, meaning thereby after being in seclusion with 
her, and saying, “I did not have intercourse with her,” and thereafter she 
gives birth to a child in a period that is less than two years by one day,”® 
the retraction is valid. The reason is that paternity stands attributed to 
him as she did not acknowledge the termination of the ‘iddah and the 
child stays in her womb during this period,” therefore, he will be deemed 
to have undertaken intercourse prior to divorce and not after it, because 


*It is related through many channels. One version related by Aba Hurayrah (God be 
pleased with him) is recorded by all the six sound compilations. Al-Zayla’, vol. 3, 236. 

“This means that in the case of dower all that is required is being available for inter- 
course through valid seclusion not actual intercourse. This is not the case for retraction. 

*From the day of divorce and not the day of retraction. 

**This may appear strange to some who may consider the jurists to be simpletons 
unaware of scientific knowledge that we possess today, The wisdom behind the law has 
to be discovered beginning with the preceding tradition and the welfare of the child, 
who cannot be adopted according to Islamic law. 
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in the latter case ownership is extinguished by divorce itself due to its 
absence prior to (final) divorce, thus, such intercourse is prohibited and 
a Muslim does not indulge in haram. 

If he says to her, “When you give birth you stand divorced,” and she 
gives birth to a child. Thereafter, she gives birth to another child. This 
amounts to raj‘ah. This means from another pregnancy, which means 
that it should be after six months, and even if it is after more than two 
years as long as she did not acknowledge the termination of the waiting 
period. The reason is that divorce took place with the birth of the first 
child leading to the observance of the waiting period. The second child is, 
therefore, through the conception due to him during the waiting period. 
As she did not acknowledge the termination of the waiting period he will 
be deemed to have taken her back. 

If he says, “Each time you give birth to a child, you are divorced,’” 
and she gives birth to three children through different pregnancies, then, 
the first child amounts to divorce and the second child is retraction, and 
so also the third. The reason is that when she gives birth to the first child, 
it amounts to divorce and she enters the waiting period; with the sec- 
ond he becomes one who has retracted divorce, as we have explained 
that he caused the conception through fresh intercourse during ‘iddah. 
The second divorce occurs with the birth of the second child, because the 
oath has been qualified with the word “whenever,” and the waiting period 
becomes obligatory. With the birth of the third child he becomes one who 
retracts divorce, due to what we mentioned, and the third divorce takes 
place with the third birth. The waiting period now becomes obligatory 
through the menstrual periods, as she was free of pregnancy having her 
periods when the third divorce took place. 

A woman divorced through a revocable repudiation may become 
noticeable and seek adornment. The reason is that she is lawful for her 
husband and the relationship of marriage subsists between them. There- 
after, retraction is recommended and adornment attracts him to her, 
therefore, it is lawful. 

It is recommended for the husband that he is not to approach her 
unless he seeks her permission or makes his approach known to her 
through the sound of his shoes. This means when he does not intend 


7 This type of statement is not conceivable from a rational person, unless he is playing 
games with his wife. It is obvious that it is a hypothetical example to explain the limits 


of the rule, 
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retraction, because it is likely that she may be uncovered, and his sight 
may rest on parts that amount to retraction. He will then have to divorce 


her again and this will prolong her waiting period. 


He is not to take her on a journey with him until he seeks witnesses 
to testify retraction. According to Zufar ( God bless him), he has a right to 
do so as the bond of marriage exists between them. This is the reason, in 
our view, of permitting the husband to have intercourse with her. We rely 
on the words of the Exalted, “And turn them not out of their houses.”28 
Further, delay in the operation of the nullifying act (divorce) is due to the 
need of the husband to retract. If he does not take her back till the waiting 
period terminates, it becomes obvious that he did not have such a need. 
Thus, it becomes evident that the nullifying act operated in accordance 
with his wishes from the start for which reason the menstrual periods 
were reckoned for the waiting period. Thus, the husband does not possess 
the right to take her out, unless he seeks witnesses for his retraction. This 
will annul the waiting period and reestablish the husband’s ownership, 
The meaning of his taking witnesses is the recommendation to do so that 
we mentioned earlier. 


A revocable divorce does not prohibit intercourse. Al-Shafi‘l (God 
bless him) said that it does prohibit it, because the state of marriage 
stands dissolved due to a terminating factor, which is divorce. We main- 
tain that it subsists so that he possesses the right of retraction without 
her permission, because the right of retraction was established keeping 
in mind the husband so as to enable him to make amends when faced 
with remorse. This concept leads to retraction being a continuation of 
the contract of marriage. It also leads to its being a continuation and not 
a renewal (of the marriage contract),”? which is negated by the evidence 
(of retraction being for the husband). The operation of the nullifying fac- 
tor has been delayed for a period due to consensus” or for his benefit, as 
has preceded. . 





Qur'an 65:1. 
* Response to al-Shafi‘i’s claim that it is dissolved. 


For even al-Shafi‘l (God bless him) agrees that raj‘ah through a formal expression 
without the consent of the woman is valid. 
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67.1 WHat MAKEs A Divorcep WIFE LAWFUL 


When the divorce is irrevocable, but is through less than three repu- 
diations, he may marry her during her waiting period or after it. The 
reason is that lawfulness of the subject-matter still remains for its com- 
plete removal is contingent upon the third repudiation, and is not present 
prior to it. Such permissibility for another (man) is due to the resulting 
confusion about paternity, but no such confusion exists (for the husband) 
as a result of the permission (by the Lawgiver). 


If the divorce is through three repudiations for a freewoman, and 
two for a slave, she cannot become lawful for him until she marries 
another husband through a valid marriage and he has intercourse with 
her, and who thereafter divorces her or dies while married to her. The 
source in this are the words of the Exalted, “So if a husband divorces 
his wife (irrevocably), he cannot, after that, remarry her until after she 
has married another husband and he has divorced her.”2' The meaning 
(in the verse) is the third repudiation. Two repudiations in the case of 
the slave woman are like three in the case of a freewoman. The reason is 
that slavery, as was known,” makes the subject-matter half with respect 
to permissibility. The purpose is marriage with a husband in absolute 
terms. Such a relationship is established through a valid marriage, while 
the condition of intercourse is established through the indication of the 
text (isharat al-nass), which is done by construing the word nikah to 
mean intercourse, a construction that conveys a complete meaning and 
avoids repetition, because the words “contract of marriage” are under- 
stood from the unqualified use of the term “husband.” This meaning 
can also be added to the meaning of the text through the well known tra- 
dition, which in the words of the Prophet (God bless him and grant him 
peace) is: “She does not become lawful for the first until she has tasted 


*Qur’an 2: 230 

* In usidl al-fiqh. 

3This means that the husband may be a major or a minor or even an insane person, 
provided that such a person is capable of intercourse. 

In the verse, the word sikah in one of its senses means intercourse. In this sense, 
the translation will read, “until after she has had intercourse with another husband and 
he has divorced her.” The reason is that the term husband already conveys the meaning 
of marriage. Had intercourse not been implied, the words, “Until she takes another 
husband, who then divorces her,” would have been sufficient. 
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the sweetness of another.” It has been reported through different chan- 
nels. No one disagrees about it (the condition of intercourse) except Sa‘q 
ibn al-Musayyib (God be pleased with him). His view is not taken into 
account, so much so that that if a qddi renders judgement on the basis of 
this view, his judgement will not be implemented. The condition is that 
of penetration and not ejaculation, because ejaculation is completion and 
perfection in the act. Completion becomes an additional condition. 

An adolescent minor is like a major for making the woman lawful, 
because of the existence of penetration in a valid marriage, which is the 
condition imposed by the text. Malik (God bless him) opposes us in this 
issue,* but the proof (hujjah) against him is what we have elaborated, 
Muhammad (God bless him) elaborated the meaning of such a minor 
and said that he is “a boy who has not attained puberty, but is capable of 
intercourse. If such a boy has intercourse with a woman she is under an 
obligation to bathe and he miakes her lawful for the first husband.” The 
meaning of this statement is that he has an erection and derives pleasure. 
Bathing, however, is obligatory for her (even though he cannot ejaculate) 
due to the meeting of the genitals,” which is the cause for her orgasm. 
There is, thus, a need for making bathing obligatory for her (by way 
of precaution), but for such a minor there is no bathing, however, he 
is ordered to bathe so that he acquires the habit of doing so. 

He said: Sexual intercourse of a master with the slave woman does 
not make her lawful (for the first husband), because the purpose is inter- 
course by the husband. If he marries her on the condition of making her 
lawful, then, the marriage is disapproved (makrith). This is due to the 
words of the Prophet (God bless him and grant him peace), “The curse 
of Allah upon one who makes lawful and the one for whom he makes 
lawful.”?* This is the construed meaning of the tradition (that is, disap- 
proval).°° Consequently, if he divorces her after having had intercourse 
with her she becomes lawful for the first, due to intercourse in a valid 


*It is reported by all the six sound compilations from ‘A’ishah (God be pleased with 
her). Al-Zayla‘t, vol. 3, 237. 

Because ejaculation is a condition in his view and that is not found in case of such 
a minor. 

*’The outward cause has been assigned the rule of the consequences. 

*It is recorded through many channels and one such channel is recorded by al- 
Tirmidhi, al-Nasa’i and others. Al-Zayla‘i, vol. 3, 238. 

*The apparent meaning may be construed as prohibition, however, the tradition has 
called the person “one who makes lawful,” therefore, disapproval is the real meaning. 
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marriage, because marriage is not annulled as a result of the condition. It 
is reported from Abi Yusuf (God bless him) that the condition renders 
the contract irregular (fasid) insofar as there is an element of limited time 
init, and the marriage does not make the woman lawful for the first hus- 
band due to the irregularity. It is reported from Muhammad (God bless 
him) that the marriage is valid, on the basis of our explanation, but the 
woman does not become lawful for the first, because he attempts to has- 
ten what has been considered delayed by the law (shar‘), thus, he will be 
penalised by denying him the objective as in the case of murder of the 
ancestor (inheritee). 
If he divorces a freewoman with one repudiation or two repudia- 
tions, and she completes her waiting period and then marries another 
man, but then returns to the first husband (after divorce from the sec- 
ond), she comes back with (the first husband possessing) three divorces. 
The second husband demolishes the repudiations that are less than three 
just as he demolishes three repudiations. This is the position according 
to Aba Hanifah and Abi Yasuf (God bless them), while Muhammad 
(God bless him) said that he does not demolish what is less than three, 
because the contract is the ultimate solution for the prohibition on the 
basis of the text, therefore, the (second) husband removes it, but there 
can be no removal prior to the proof of the prohibition (through three 
repudiations). The two jurists rely on the words of the Prophet (God bless 
him and grant him peace), “The curse of Allah upon one who makes 
lawful and the one for whom he makes lawful,”*° in which the second 
husband has been called one who makes lawful, and he establishes law- 
fulness (completely). 
If he divorces her thrice and she then says, “I completed my wait- 
ing period, married again, he had intercourse with me, divorced me and 
thereafter I completed my waiting period,” and the duration is sufficient 
for all this, then it is permitted to the first husband to consider her truth- 
ful when he believes that she is generally truthful. The reason is that it is 
a transaction or is a religious matter with which lawfulness is associated, 
and in both the word of a single person is acceptable. Further, the report 
of the woman is not suspicious as the duration is enough. They disagreed 
about the minimum period of such a duration. We shall elaborate it in 


the Chapter on the Waiting Period. 


49See above. 





Chapter 68 


Ila’ (Vow of Continence) 


When a man says to his wife, “By Allah, I will not come near you,” or 
he says, “By Allah, I will not come near you for four months,” then he is 
one who has made a vow of continence, due to the words of the Exalted, 
“For those who take an oath for abstention from their wives, a waiting 
for four months is ordained; if then they return, Allah is Oft-forgiving, 
Most Merciful. But if their intention is firm for divorce, Allah heareth and 
knoweth all things.”! 

If he has intercourse with her within four months, he has broken 
his oath and become liable for expiation, because expiation is the conse- 
quential liability for breaking an oath. The vow of continence, however, 
will be extinguished, as an oath is removed when it is broken. 

If he does not come near her until four months are over she is 
divorced irrevocably from him through a single repudiation.” Al-Shafi't 
(God bless him) said that she is separated irrevocably by the pronounce- 
ment of the gadi. The reason is that the husband is denying her her right 
of cohabitation, therefore, the gdadt acts in his place in pronouncing it 
as in the case of the person with an amputated organ or the eunuch. 
Our argument is that he committed injustice against her by denying her 
her right, therefore, the shari‘ah deemed it permissible by annulling the 
blessing of nikah with the passage of this period. This is reported’ from 
‘Uthman, ‘Ali, the three Abd Allahs, and Zayd ibn al-Thabit, may Allah 


1Qur’an 2: 226, 227. 

?Al-‘Ayni uses the words “through a single irrevocable repudiation.” Al-‘Ayni, vol. 5, 
489. He says this, perhaps, to emphasise that he can marry her again without an inter- 
vening marriage. 

3It is recorded by ‘Abd al-Razzaq. Al-Zayla‘t, vol. 3, 241. 
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be pleased with them all, and their example is sufficient. Further thi 
amounted to (immediate) divorce in the period of Jahiliyyah ana the 
shari‘ah ordained the delaying of its occurrence up to the end of 
period.’ : 

If he makes a vow to abstain for a period of four months the Oath 
lapses,’ because it was limited in time by this period. If he makes a Vo 
for all times, the oath subsists. The reason is that it is independent 
time, and no annulment is found.® The repudiation ( resulting from such 
an oath) does not repeat itself (every four months), unless there is Prior 
marriage, because there was no denial of her right after the occurrence 
of irrevocable separation. But if her goes back on it and marries her. 
the ila is revived. If he does not have intercourse with her (after eon 
riage), another repudiation will occur with the passage of four months 
The reason is that the oath subsists for it is absolute in nature, and hes 
right is established again with marriage and injustice occurs. The com- 
mencement of such i/d will be reckoned from the time of marriage. If 
he marries her a third time, the i/@ comes back and repudiation occurs 
with the passage of another four months if he does not approach her, as 
we have explained. If he marries her again after another husband (and 
subsequent divorce) no repudiation will occur due to this (the earlier) 
ila, because it stands restricted by the divorce of such ownership. This is a 
sub-issue of the disputed topic of “completion” that has preceded earlier.” 
The oath, however, subsists due to its absolute form and the absence of 
annulment. If he has intercourse with her, he violates his oath due to the 
existence of the violating factor. 


If he makes an oath for a period that is less than four months, he has 
not made the vow of continence. This is due to the words of Ibn ‘Abbas 
(God be pleased with him) that there is no a in what is less than four 
months.® Further, refusing to go near her for a period is without a legal 
- obstacle (like a vow). Divorce is not established with such abstention. 


4“Fo i 
t those who take an oath for abstention from their wives, a waiting for four 


months is ordained; if ; a 
2:226. then they return, Allah is Oft-forgiving, Most Merciful” Qur’an 


*On the Passage of four months, 
Eee! pas eee the apes of the oath, which is intercourse 
@ Vo of this translation, last 
: » last para on p. 608 and 
It is recorded by Ibn Abi Shaybah. AlWarlatt vol 3 a or 
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If he says, “By Allah, I will not approach you for two months and 
then for two months after these,” then he has made the vow of conti- 
nence. The reason is that the two periods are joined by a word used for 
conjunction and it becomes an addition. If he waits for a day and then 
says: “By Allah, I will not approach you for two months after the first two 
months,” then he has not made the vow of continence, because the sec- 
ond statement amounts to a report about the first, therefore, it blocks the 
first oath for about two months. After the second two months it amounts 
to four months less one day for which he waited, thus, the preventing 
period of four months is not complete. 

If he says, “By Allah, I will not approach you for a year, except one 
day” he has not made the vow of continence. Zufar (God bless him) dis- 
agrees for he construes the exemption to apply at the end of the period on 
the analogy of ijarah (hire) thus considering the period to be complete. 
In our view, the person making the vow of continence is one who is not 
able to approach his wife for four months without violating his oath that 
is binding on him. In this case he is able to do so. The reason is that the 
exempted day is unspecified as distinguished from hire, because in hire 
construing it to mean the end of the period is necessary for its validity. 
Hire is not validly constituted with unspecified days—an oath is unlike 
hire. 

If he cohabits with her on a day when four months or more still 
remain, he becomes one who has made the vow of continence, because 
of the extinction of the exception. 

If he says, while he is at Basrah, “By Allah I will not enter Kufah,” and 
at this time his wife is at Kufah, he has not made the vow of continence. 
The reason is that it is possible for him to approach her without being 
bound by his oath by her coming out from Kufah. 

He (al-Qudari) said: Ifhe makes an oath (that ifhe approaches her he 
will be liable) for hajj, fasting, emancipation ofa slave or divorce, then he 
has made a vow of continence. This is due to the occurrence of prevention 
on account of an oath, which consists of the mentioning of the condition 
and its consequences. These consequence are preventive insofar as there 
is great hardship in them. The form of the oath for emancipation is that 
he associate his approaching her with the emancipation of his slave. In 
this there is disagreement on the part of Aba Yisuf (God bless him). He 
says that it is possible for him to sell (the slave) and then approach her 
after which he will not be liable for anything. The two jurists say that 
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sale (of the slave) is probable (he may or may not sell), therefor 
probability does not eliminate the prohibition of approaching fe e, this 
The oath with respect to divorce is that he suspend her divorce : S Wife 
approaching her or the divorce of her companion wife. A]] thee a hi 
prevent him from cohabiting with her. thing. 
If he makes a vow of continence with respect to his wife wh 
has repudiated with a possibility of retraction, his vow is valid ‘at he 
makes it with respect to his wife whom he has divorced itrevocal 2 he 
is not valid, The reason is that the relationship of marriage exists Ys it 
case of the first, but not in the case of the second, and the subj Ba the 
of ‘la’, on the basis of the text, are those who are still our wives ae 
waiting period ends prior to the termination of the period of sla’ a 
oath is extinguished due to the extinction of the subject-matter, ‘a 
If he says to a woman who is a stranger, “By Allah, I will not coh bi 
with you,” or he says, “You are like my mother’s back for me,” and ie it 
after he marries her, he has not made the vow of continence or i, 
of injurious assimilation (zihar). The reason is that the statement j lat 
expressed form is void due to the absence of the subject-matter and 3 its 
3 be converted into a valid statement later. If, however, he cohabits with 
pe est “ es of the violation of the vow, 
Thecus abit ras violation is concerned.? 
dak ha ee ‘ o a slave woman is two months, The reason is 
period for irrevocable divorce, th it i 
converted to half like the duration of the waiti . piicietony ie 
If the person making the o a a walting period. 
undertake intercourse, or she is il ane eee nchbate te. ablty 
with whom intercourse is or suffers from ratq'® or is a minor 
distance end'ck not undertaken or there is between them a 
and she cannot be reached within th ; 
in all these cases he may say in word e period of the vow, then, 
during the period of ‘ila’. If 3s s Bi is that he has had recourse to her 
said that there is no recourse sci hr os ae! pani 
view upheld by al-Tahawi, ae 2 ; rough intercourse. This is also the 
amount to a violation, Our reasonj : at amounted to recourse it would 
by mentioning denial, therefore, j ing is that he (merely) tormented her 
re, 18 now appeasing her with an expression 


9This is true wi 
with respect t 
to the injuri mo 0 the stat : 
he injurious assimilation, Al-“Ayni, are about not cohabiting, but not with respect 
7 WO!, 5, 498. 


Birth defect in whi 
which : 
together. ch the vulva js blocked, or the sides of the vulva are joined 
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of promise. If he has removed the basis of injustice, he is not to be repri- 
manded through a divorce. If he recovers the ability to have intercourse 
during this period, the verbal recourse is annulled and his recourse now 
is through intercourse. The reason is that he is now able to perform the 
primary duty prior to the performance of the substitutory duty. 

If he says to his wife, “You are henceforth prohibited for me,” he will 
be asked about his resolve. If he says that he was lying, it will be pre- 
sumed to be so. The reason is that he formed an intention according to 
the actual use of his words. It is also said that for purposes of adjudica- 
tion, his statement about his resolve will not be accepted, because it is 
an oath that is apparent. If he says that he intended divorce, then, it will 


sumed to be a single irrevocable repudiation, unless he intended 


be pre 
three. We have already discussed this under metaphorical statements. If 


he says that he intended injurious assimilation (zihar), it will be deemed 
injurious assimilation. This is so according to Aba Hanifah and Aba 
Yusuf (God bless them). Muhammad (God bless him) said that it does 
not amount to zihar due to the lack of resemblance with prohibition, 
which is an essential ingredient for it. The two jurists said that he has 
used prohibition in unqualified terms, and zihar is one type of prohibi- 
tion. Here the unqualified is to be construed in terms of the qualified. If 
he says that he intended prohibition thereby or did not intend anything 
in particular, then, it is an oath by virtue of which he will be deemed to 
have made a vow of continence. The reason is that the basis in the prohi- 
bition of something lawful is an oath in our view. We shall mention this 
in the topic of vows/oaths, God willing. Among the Masha’ikh are those 
who interpret the word prohibition to mean divorce without any partic- 
ular resolve, and this according to the rule of custom. Allah knows what 


is correct. 


Chapter 69 


Khul‘ (Redemption) 


69.1 KHuL‘* (REDEMPTION) 


When the spouses face constant discord and are apprehensive that they 
will not be able to maintain the limits imposed by Allah (hudid Allah), 
then there is no harm if she seeks to redeem herself from him through 
wealth on account of which he will let her go. This is based upon the 
words of the Exalted, “If ye (judges) do indeed fear that they would 
be unable to keep the limits ordained by Allah, there is no blame on 
either of them if she give something for her freedom. These are the lim- 
its ordained by Allah, so do not transgress them. If any do transgress the 
limits ordained by Allah, such persons wrong (themselves as well as oth- 
ers).”” 

If they do so, an irrevocable divorce occurs through khul‘ and pay- 
ment of wealth becomes binding on her. This is due to the words of the 
Prophet (God bless him and grant him peace), “Khul‘ is an irrevocable 
repudiation.”* Further, khul‘ implies divorce that occurs with an indi- 
rect expression, and divorce through an indirect expression is irrevocable 
(but it is dependent upon resolve (niyyah)). The mentioning of wealth, 
however, does away with the need for niyyah here. In addition to this, a 
woman will not deliver wealth until her own being is delivered to her, and 
this occurs through irrevocability. 


‘Qur'an 2: 229 

*It is recorded by al-Dar’qutni in his al-Sunan and thereafter by al-Bayhaqi. Al- 
Zayla‘i, vol. 3, 243. 

3See volume I of this translation on page 588. 
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If hostility occurs on his part, it is considered disapproved that } 
take compensation from her (for her release), due to the words of ae 
Exalted, “But if ye decide to take one wife in place of another, even if : 
had given the latter a whole treasure for dower, take not the least bit ats 
back.” The reason is that he has already distressed her by taking another 
wife, thus, he should not add to her distress by taking wealth. 


If the discord is because of her, we consider it disapproved that he 
take from her more than he had given her. In the narration of al-Jamj‘ 
al-Saghir it is said that it is acceptable to charge excess too due to the 
unqualified meaning of the verse that we have recited in the beginnings 
Another reason is provided by the words of the Prophet (God bless him 
and grant him peace) in the case of the wife of Thabit ibn Qays ibn 
Shims, “As for excess, no!”* In this case, discord was on her part. 

If he takes back in excess (of what he gave her) it is valid for purposes 
of adjudication. Likewise if he takes more when the discord is due to him, 
The reason is that the legally implied meanings in the verse are two: legal 
permissibility and permissibility for the hereafter. Acting upon permissi- 
bility for purposes of the hereafter has been given up due to an obstacle” 
and that leaves the option to act upon what remains. 


If he divorces her in return for compensation by way of wealth and 
she accepts, divorce takes place and she becomes liable for payment of 
wealth. The reason is that the husband is independent in pronouncing 
immediate or contingent divorce, and here he has made it contingent 
upon her acceptance. The woman, on the other hand, has the legal capac- 
ity to undertake financial transactions due to her authority over her own 
affairs. The ownership through nikah is something that can be the object 
of compensation, even though it is not wealth as in the case of qisas. 
Divorce in such a case will be irrevocable due to what we have elabo- 
rated, because it is a transaction that entails the exchange of wealth for 
self. The husband came to own one of these counter-values, thus, she 
comes to own the other, and that is her self in confirmation of equality. 


if the counter-value becomes unlawful, like giving a Muslim in lieu of 
khul‘ something like khamr (wine), swine or carrion, then, the husband 





{Qur'an 4:20 
*That is, “If she give something for her freedom.” 


a is recorded by Aba Dawid in his marasil. Al-Zayla‘, vol. 3, 244, 
The tradition that says, “As for excess, no!” 
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gets nothing, but the separation is irrevocable. If, however, the counter- 
value is invalid in the case of divorce, the divorce becomes revocable. 
Divorce in both cases is contingent upon her acceptance, but there is a 
distinction between their legal rules. The reason is that when the counter- 
value becomes invalid, the operating factor in the first case is the word 
khul‘, which is an indirect expression (for divorce). In the second case it 
is explicit and its consequence is a revocable divorce, Nothing is due to 
the husband from her, because she did not mention marketable wealth 
so that she may be said to have deceived her husband. Further, there is 
no basis for imposing a liability for delivering the named thing nor for 
imposing a duty of giving something else due to the lack of obligation. 
This is different from the case where he participated in khul‘ in return for 
vinegar itself, but it turns out to be khamr, which is also a type of wealth, 
thus, she will be deceiving him. This is further distinguished from the case 
where he enters into an agreement of mukatabah or emancipates a slave 
in return for khamr, in which case the value of the slave will become due. 
The reason is that the property of the owner in this case is marketable 
and he has not agreed to forgo ownership gratis. 


As for ownership of (rights to) sex they are not marketable at the 
time of termination of the relationship, as we will mention. This is dis- 
tinguished from ikah, because rights to sex at the time of entry into 
the contract are marketable. The legal basis (figh) in this is that it is 


-something honourable and it is not lawful to own it without paying a 


counter-value in recognition of its honour. As for the extinction of the 
rights, it is in itself something honourable, therefore, there is no need to 
create a liability for wealth. 

He said: What is valid as payment of dower is valid as a counter- 
value for khul‘. The reason is that if something can be a counter-value 
for a marketable thing it can preferably be a counter-value for something 
that is not marketable. 

If she were to say to him, “Grant me khul‘ in exchange for what is 
in my hand” and he agrees to give her khul’, but there is nothing in her 
hand, then, he has no claim against her. The reason is that she did not 
deceive him by saying that she had some thing of value in her hand. If 
she were to say, “Grant me khul‘ for the valuable thing I have in my 
hand” and he did so, but there was nothing in her hand, she is under a 
liability to return her dower to him. The reason is that when she named 
something of value, the husband was not ready to undo the bond except 


in exchange for something. There is no reason for imposing liability fo 

the value of what was named due to uncertainty nor the value of eed 
rights, 1 mean thereby reasonable dower (mahr al-mithl), because it is 
something that is not marketable at the time of termination of the con- 
tract. Thus, liability for what the husband had given is imposed in Order 
to avoid harm to his interests. If she were to say, “Grant me khul' for the 
dirhams or for the number of dirhams in my hand,” but there is nothing 
in her hand, she is liable for three dirhams. The reason is that she men. 
tioned a plural and the minimum number assigned to the plural is three 

The word min (of) is for establishing a link and not division, because the 
statement would lose meaning without it. 

If she is granted khul‘ for her runaway slave and she stipulates that 
she is absolved of all liability (for capture), she will not be absolved of 
such liability and is liable for delivering the slave if that is possible or 
for the payment of his value if she is unable to deliver him. The reason is 
that this is a commutative contract and, therefore, requires the soundness 
of the counter-value. The stipulation of no liability on her part is the 
stipulation of a vitiated (fasid) condition, which is annulled. The khul’, 


however, is not annulled due to vitiated conditions. The same rules apply 
to ntkah. 


69.2 Divorce 1n EXCHANGE FOR WEALTH 


If she says, “Divorce me thrice for a thousand (bi-alf),” and he divorces 
her with a single repudiation, then she is liable for one-third of one thou- 
sand. The reason is that when she demanded three for one thousand, she 
demanded each one of them for one-third of a thousand. The reason is 
that the letter ba’ accompanies counter-values and the counter-value is 
divided over what it is paid for. The divorce, however, is irrevocable due 
to the obligation of paying wealth for it. 

If she says, “Divorce me thrice on one thousand (‘ala alf),” and he 
makes one repudiation, then she is under no obligation to pay anything 
according to Abi Hanifah (God bless him), but he possesses the right of 
ee The two jurists said that it is a Single irrevocable repudiation 
7 : oe u = ofa thousand. The reasoning (of the two jurists) is that the 

rd ‘ala has the same impact as ba’ with respect to commutative con- 


tracts. Thus, the saying, “Transport this wheat for a dirham (bi-dirham) 


Or on one dirham (‘ala dirham), are the same, Aba Hanifah’s reasoning 
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is that the word ‘ald is for stipulation. Allah, the Exalted, has said, “When 
believing women come to thee to take the oath of fealty to thee, that they 
will not associate in worship any other thing whatever with Allah.”* Fur- 
ther, when a person says to his wife, “You are divorced on (‘ald) entering 
the house,” it is a condition. The reason is that it is originally for creating 
an obligation, but is used as a loan-word for a condition as it accompa- 
nies a consequence. If it is used for a condition, then conditions are not 
split up and distributed over the consequences of a condition. This is dis- 
tinguished from the letter ba’, because ba’ is used for a counter-value as 
has preceded. Accordingly, when payment of wealth is not obligatory, it 
amounts to a declaration through which divorce takes place and he pos- 
sesses the right of recourse, 

If the husband were to say, “Divorce yourself for one thousand or 
on one thousand,” and she divorces herself with a single repudiation, 
no divorce takes place. The reason is that the husband did not agree to 
irrevocability, unless the entire one thousand is delivered to him. This is 
distinguished from her statement, “Divorce me thrice for one thousand,” 
as she was agreeing to irrevocability for a thousand, therefore, agreeing 
for a part of it is prior. 

If he were to say, “You are divorced on (‘al@) one thousand,” and she 
accepts, she stands divorced. She is now under an obligation to pay one 
thousand. It amounts to the same thing as saying, “You are divorced for 
(bi) one thousand.” Acceptance is necessary in both cases, because the 
meaning of his words, “For a thousand” is “For a counter-value of one 
thousand that you have to pay me,” The meaning of his statement, “On 
one thousand,” is “On the condition of one thousand that you have to 
pay me.” A counter-value does not become due without acceptance, and 
something suspended upon a condition cannot be done away with prior 
to its coming into existence. The divorce, however, is irrevocable, on the 
basis of what we have said. 

If a person says to his wife, “You are divorced and one thousand is 
due from you,” and she accepts, and he says to his slave, “You are free 
and one thousand is due from you,” and the slave accepts, then the slave 
stands emancipated and the woman divorced, but they do not owe any- 
thing according to Aba Hanifah (God bless him). If they do not accept 
then neither divorce nor emancipation has taken place. The two jurists 
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argue that this statement is used in the sense of compensation, The stat 

ment, “Transport these goods and for you is a dirham at the destinatig ¢ 
amounts to saying bi-dirham. He argues that the later part is a SorSiplie 
sentence and is not to be linked by implication to what precedes jt, Th 
reason is that the basis in these is independence and not implicatig e 
because divorce and emancipation are (normally) devoid of wealth as ta 
tinguished from sale and hire as such contracts cannot take place without 


it. 

If a person says (to his wife), “You are divorced on one thousand 
on the condition that [ have an option for three days,” or he says, “Yo 
have an option for three days,” and the woman accepts, then the Weak 
is void where it belongs to the husband, but it is valid where it belon 
to the wife. If she rejects the option within the three days, the Seu 
is annulled, but if she does not reject it she stands divorced and is liable 
for paying one thousand. This is the case according to Aba Hanifah (God 
bless him). The two jurists said that the option is void in both cases, but 
the divorce occurs and she is liable for one thousand dirhams. The reason 
is that the option is for rescission after conclusion (of the agreement) 
and not for preventing conclusion, These two transactions do not admit 
of rescission from either party, because from his side it amounts to an 
oath and from her side a condition. According to Aba Hanifah (God bless 
him), khul’ from her perspective is of the status of a sale so much so 
that her retraction is valid, but such retraction does not exist beyond the 
session of the contract, thus, the stipulation of an option is valid in it. As 
for his perspective, it is an oath such that it is not valid to retract from 
it and jt abides till after the session, and there is no option in oaths. The 


Perspective of the slave in the case ipation is li 
of emancipation is lik i 
in case of divorce, : Se Raa 


ae z SS aake. to his wife that he divorced her the day before on 
she says tit sb did but she did not ansept, and Ia response to which 
the husband Wie 1d accept, then the acceptable statement is that of 
yesterda for + 0 oe ye ne another, “I sold this slave to you 
says in teak pr dirhams, but you did not accept,” and he 
that of the buyer. os : a accept then the acceptable statement is 
sivond fives an erlying reasoning for the distinction is that 
cheschine: deloiautcd th ts an oath from the perspective of the husband, 
a condiiomdie te to sai does not amount to acknowledgement with 

Ue to its validity without it, however, in the case of sale 
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it is not concluded without acceptance and acknowledging it amounts 
to acknowledging something that is not concluded without it. Thus, his 
denial of the acceptance will amount to withdrawing from the sale. 


69.3. Musara’AH (Divorce WitH No LIABILITIES) 


He said: Mubara’ah is like khul‘. Both extinguish each of the rights that 
the spouses have over each other with respect to nikah, according to 
Aba Hanifah (God bless him). Muhammad (God bless him) said; No 
right is extinguished in either except that named. Abi Yisuf (God bless 
him) sides with him in the case of khul‘, but he sides with Abi Hanifah 
(God bless him) in the case of mubara’ah. Muhammad (God bless him) 
argues that this is a commutative agreement and in com mutative agree- 
ments only the specified conditions are taken into account and nothing 
else. Aba Yasuf (God bless him) argues that mubdara’ah is a derivative 
of bara’ah (to absolve of all liability), therefore, this is legally required 
for both sides, Further, it is unqualified in meaning and we have quali- 
fied it through the rights pertaining to nikah due to the implication of 
the obligation. As for khul‘ its legal requirement is the removing of the 
relationship, and this is achieved through the annulment of the contract 
of nikah, but there is no necessity to cut off other legal rules as well. Aba 
Hanifah (God bless him) argues that khul* is constructed upon the mean- 
ing of doffing or taking off, like taking off shoes or giving up work, and 
this meaning is absolute like mubara’ah, thus, the absolute meaning has 
to be given operation with respect to nikah, its legal effects, and rights. 
He said: If a person obtains khul‘ for his daughter with her wealth 
when she is a minor, it is not valid for her. The reason is that she cannot 
forma consent for this, because rights of access for sex are not marketable 
at the time of moving out of the contract, while the counter-value is mar- 
ketable, This is distinguished from nikah, because rights of access for sex 
are marketable at the time of entry into the contract. It is for this reason 
that khul‘ in the case of a woman suffering from terminal illness are oper- 
ative up to a third of her entire wealth and the contract of marriage of a 
man in terminal illness can operate through reasonable dower out of the 
entire wealth, As such a khul' is not valid, the liability for the payment of 
dower is not extinguished, and the husband is not entitled to her wealth. 
Thereafter, in one narration it is said that divorce takes place, while in 
another narration it is said that it does not take place. The first narration 
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is more authentic, because it amounts to association of the divorce With 
the condition of acceptance by her, therefore, it will be considereg like al 


other contingent stipulations. 
If this person (the father) obtains khul‘ for her by saying that h 
le 


stands surety for payment, then the khul‘ takes effect and the father ; 
liable for the thousand (dirhams). The reason is that stipulating paibeag 
of the counter-value by a stranger is valid, therefore, for the father it 
prior validity. Her right to dower, however, is not extinguished, Seéiiaas 
that does not fall under the authority (wildyah) of the father. 

If he stipulates that the thousand will be paid by her, the contract j 
suspended subject to her ratification if she is one who can legally acce : 
If she does accept, divorce takes place, due to the stipulation of weit 
but there is no liability for payment, because she is not one on who 
a financial burden can be imposed. If the father accepts on her behalf 
then there are two narrations in this, Likewise if he obtains khul‘ for h 
in lieu of her dower, but the father does not stand surety for paym : 
of the dower. It will be subject to her acceptance; if she setebth ae 
wie ie but dower is not extinguished, If the father accepts on her 

, then there are two narrations. If the father stands surety for th 
dower, when itis one thousand dirhams, she stands divorced due to his 
ease which is a condition, On the basis of istihsan he is thadé liabl 

undred, but on the basis of analogy he is liable f i : 
thousand. The rule for a woman who is a widjor phe he a sine th i 
Prior to consummation in lieu of one thousand wh hited me 3 
acetal mn ere her dower is also 
nt aa ers an 
hsan, » She is not liable for anything, 


because it is usually i : 
Intended in 7 
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Chapter 70 
Zihar (Injurious Assimilation) 


“You are for me like the back of my mother,” 


If a man says to his wife, 
to have 


then she stands prohibited for him. It is not permitted to him 
intercourse with her or to fondle her or to kiss her, unless he offers expi- 
ation for his oath of zihar. This is based upon the words of the Exalted, 
“But those who pronounce the oath of zikar to abstain from their wives, 
then wish to go back on the words they uttered,—(it is ordained that 
such a one) should free a slave before they touch each other: thus are ye 
admonished to perform: and Allah is well-acquainted with (all) that ye 
do.” 
The pronouncement of zihar amounted to divorce in the days of the 
Jahiliyyah. The shar‘ (law) affirmed its basis, but transferred its legal 
effects to those of temporary prohibition to be done away with expia- 
tion (kaffarah) without eliminating the contract of nikah. The reason is 
that zihar is an offence due to the use of false and iniquitous words,* 
therefore, it is suitable to impose the penalty of her prohibition that is 
removed through expiation. Thereafter, intercourse that is prohibited is 
prohibited along with its preliminaries so that he does not succumb to it 
as in the case of ikram. This is distinguished from the cases of menstru- 
ation and fasting as they occur frequently, thus, if the preliminaries are 


‘Qur'an 58:3 

‘The Qur’an says: “If any men among you pronounce zihdr for their wives, they 
cannot be their mothers: none can be their mothers except those who gave them birth. 
And in fact they use words (both) iniquitous and false: but truly Allah is All-Pardoning, 
All-Forgiving.” Qur'an 58 : 2 

!That is, thram for hajj prohibits intercourse and its preliminaries. 
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prohibited it will lead to hardship. The cases of zihar and ihram are not 
like this.* 

If he has intercourse with her prior to expiation, he is to seek the 
forgiveness of Allah, but there is no (additional) liability for him except 
the first expiation. He is not to repeat his act until he offers expiation 
This is based upon the words of the Prophet (God bless him and grant 
him peace) in the case of a person who committed intercourse prior to the 
offering of expiation, “Seek the forgiveness of Allah and do not commit it 
again until you offer expiation.”’ Had there been some other liability he 
would have indicated that. 

He said; This word (zihar) cannot mean anything other than zihar 
because it is explicit in its use for such meaning (does not have a fi gurative 
sense). If he intends a divorce thereby it is not valid. The reason is that 
such an implication has been abrogated, thus, he cannot bring it about 
through his intention.® 

If he says, “You are for me like the body of my mother,” or names 
her thighs or her vagina, then he is a muzahir. The reason is that zihar is 
nothing more than drawing a similarity between a permitted woman and 
a prohibited woman. Such a meaning, however, stands realised in a limb 
that is not to be looked at (in the case of a prohibited woman). 

The same rule applies if he draws such a similarity with a woman 
who is prohibited forever with respect to glancing at her, like his sister. 
aunt or foster mother. The reason is that these women with respect to 
perpetual prohibition are like the real mother. 

Likewise, if he says, “Your head is for me like the back of my mother” 
or he names her vagina, her face, legs, half her body, one-third of the 
body, or her body. The reason is that he has used an expression for 
her about her entire body, and the rule is established for an undivided 
eee reg then extends to the entire body, as we elaborated in the case of 

If he says, “You are for me like my mother,” or “You are like my 
mother,” recourse is to be had to his intention, so as to unyeil the rule. 


*That is, they do not occur frequently. 


‘It is recorded by Abii Dawad, al-Tirmidhi at 
Al-Zayla't, vol. 3, Se ti Dawad, al-Tirmidhi, Ibn Majah and al-Nasa‘i in their Sunan. 
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If he says, “I merely intended respect,” then it is as he says. The reason 
is that according respect through similarities is widespread in speech. If 
he says, “I intended zihar,” it is to be treated as zihar. The reason is that 
the similarity drawn is with the entire person, which includes a similar- 
ity of limbs, but it is not explicit, therefore, the need of recourse to his 
intention arises. If he says, “I intended divorce,” then it is an irrevoca- 
ble repudiation. The basis is that it is a similarity drawn with the mother 
with respect to prohibition. It is as if he had said, “You are prohibited for 
me.” and had intended divorce. If he did not form any intention, then 
it amounts to nothing, according to Abi Hanifah and Abu Yasuf (God 
bless them) due to the probability of being construed as the according 
of respect. Muhammad (God bless him) said that it amounts to zihar. He 
maintains that drawing a similarity with her in the case of a limb amounts 
to zihar, therefore, drawing a similarity with her whole person is to be 
accorded greater precedence. If he had meant prohibition thereby and 
nothing more, then, according to Aba Yusuf (God bless him) it amounts 
to ila’ so that what is established is the lowest category of prohibition. 
According to Muhammad (God bless him), it is zihar, because the char- 
acter kaf of similarity is specific to zthar. 

If he says, “You are prohibited for me like my mother,” and intended 
zihar or divorce thereby, then it will be as he intended, The reason is that 
it probably implies both forms. It implies zihar due to the existence of 
similarity, and divorce due to the existence of prohibition where the sim- 
ilarity is for emphasis. If he does not have an intention, then, according, 
to the view of Aba Yusuf (God bless him), it is ila’, but according to the 
view of Muhammad (God bless him), it is zihar. The two probabilities we 
have explained. 

If he says, “You are prohibited for me like the back of my mother,” 
and he intends thereby divorce or ila’, it will not be anything else but 
zihar, according to Aba Hanifah (God bless him). The two jurists said 
that it will be as he intended. The reason is that prohibition implies all 
this, as we have explained, however, according to Muhammad (God bless 
him) if he intends divorce the pronouncement does not amount to zildr. 
According to Abii Yasuf (God bless him) it amounts to all these forms, 
and this has been explained at its occasion, According to Aba Hanifah 
(God bless him), it is explicit for purposes of zihar and does not imply 
another form. Further, it is muhkamn (unalterable), therefore, the prohi- 
bition is associated with it. 
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Zihar does not apply to cases other than that of the wife so that ; 
he makes the pronouncement for his slave woman he does not be oe 
a muzahir. This is based upon the words of the Exalted, “If an nm 
among you pronounce zihar for their wives,...’? The reason js fay ie 
permissibility pertaining to the slave woman is secondary’ and js y $s 
be associated with that for the lawfully married wife. Further, the . 
effects of zihar have been transferred from divorce, and there is no dj _ 
in the case of owned slaves. ane 

If he marries a woman who has not consented (as yet) and then 
nounces zihar with respect to her, but thereafter the woman raise : 
marriage, the zihar stands annulled. The reason is that he was sregkgn 
at the time of drawing the similarity between prohibitions, therefore hi 
statement was not false. Zihar is not a right from among his rights so th : 
it can be suspended, as distinguished from the emancipation of a slay, bp 
a buyer who has bought him from an abductor, because there it is a oe 
of ownership. ee 

Where a man says to his wives, “You are (all) for me like the back 
of my mother,” he becomes a muzahir with respect to all of them. Th 
reason is that he attributed zihar to all of them, just like he would link 
divorce with all of them. He is liable for expiation (independently) fo 
each one of them. The reason is that prohibition is established for saa 
one of them and expiation is for the termination of the prohibition, thus 
it will multiply with their multiplication, as distinguished from ila’ with 
respect to all of them, because expiation there is for protecting the sacred- 
ness of the name® and the name mentioned does not increase in number. 


70.1 KAFFARAH (ExPraTion) 


Ph gees for zihar is the emancipation of a slave (raqabah), lf a 
. a ys ound then consecutive fasting for two months, If that is not 
a : 3% = sixty needy Persons are to be fed. This is based on the text 
ake purpose, for it requires expiation in this order. 
i si : all this is prior to cohabitation. This is obvious from 
ee ‘ ae of emancipation and fasting, but it is the same for 
2 ei, because expiation does away with prohibition, therefore, 
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The main purpose bei fl i 
seals fe iohty eing milk yamin, 


Boox VIII: Divorce Al-Hidayah 41 


it is necessary that it precede intercourse so that the intercourse becomes 
lawful. 

He said: It is deemed sufficient to emancipate a slave who is an Unbe- 
liever, Muslim, male, female, minor or major. The reason is that the term 
ragabah applies equally to all of them, as it is an expression for the per- 
son of an enslaved owned human being from all perspectives. Al-ShafiT 
(God bless him) opposes us in the case of an unbelieving slave. He main- 
tains that expiation is the right of Allah, the Exalted, therefore, it is not 
proper to apply it to the enemies of Allah, as is the case with zakat, We say 
that what is stated in the text is the emancipation of a ragabah and that 
meaning is realised. The intention (of the person offering expiation) 1s 
the granting of the ability to be obedient. Thereafter, commission of sins 
will be construed to arise from the bad choices made by the emancipated 
slave. 

It is not deemed sufficient to emancipate a slave who is blind or 
whose hands or legs have been amputated. The reason is that the lost 
limbs are part of the benefits, which are sight, grasping and walking and 
this prevents expiation.'® If, however, the benefit is diminished, it does 
not prevent expiation, thus, a slave with one eye or one amputated hand 
or leg from the opposite side is acceptable, because what is lost is part of 
the benefits but are available in a diminished form. This is distinguished 
from the case where a hand and a leg are amputated from the same side 
that do no make the benefit of walking available for that is difficult for 
such a person. It is permissible to emancipate a deaf slave for expiation, 
although analogy dictates that he is not acceptable, which is a narration in 
the Nawadir. The reason is that it is part of the main benefit, but we per- 
mitted it on the basis of istihsan, because the essential benefit still remains 
for he may hear when shouted at. If, however, he does not hear at all, hav- 
ing been born deaf, and he is dumb, it is not deemed sufficient. 

It is not valid te emancipate a slave whose thumbs have both been 
amputated, because the power of grasping is due to them and with their 
loss an essential benefit is lost. 

It is not permitted to emancipate an insane slave, who cannot com- 
prehend, as the utility derived from limbs is based upon reason, thus, he 
has lost the main benefit. It is valid to emancipate a slave who has fits of 


oa 
"The reason obviously is that the slave should not be one who is useless for the 
master anyway,and he tries to get rid of him through expiation. 
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insanity, but then recovers, because disturbance of the benefits q 
prevent the main benefit. SS not 


It is not sufficient to emancipate a mudabbar slave (to be set 
death of master) nor a slave mother, because they are entitled 
dom from one aspect and the attribute of slavery in them is d ici 
Likewise the mukatab who has made some payments, because hie ay, 
cipation is based upon payment of a counter-value. It is Nansated Pe 
Abii Hanifah (God bless him) that his emancipation is sufficient ie 
the existence of slavery in all respects, therefore, rescission of th oe 
tract of kitabah is permitted. This is distinguished from the cate raat 
slave mothers and mudabbars, because these transactions do not pa 3S 
rescission. If the mukatab is emancipated when he has not paid an ahi : 
the emancipation is valid, with al-Shafi‘l (God bless him) Sitediecin e 
maintains that the mukatab has become entitled to freedom from th ri 
spective of kitabah, therefore, he resembles the mudabbar, We ar 4 7. i 
the attribute of slavery is present in all respects, as we hizie alas é 
This is based upon the words of the Prophet (God bless him antes ; 
him Peace), The mukatab is a slave as long as a single dirham is teat 
him." Further, mukatabah does not negate the attribute of slavery, it < 
merely the removal of interdiction like the authorisation for andertaki : 
trade, however, it is in lieu of a counter-value and is binding on the in 
ter, Had it been enough to prevent emancipation, it would be revoked 
as a requirement of emancipation, because it admits of revocation, Th 
earning and children are delivered to him, however, because ena pa. 
tion, as far as the slaye is concerned, is on the basis of kitabah or that (in 
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to children and earning. : eae css.: 


free on 
to free- 


a he buys his (slave) father or son, intending expiation through the 
F ce 3 is valid for expiation. Al-Shafi'l (God bless him) said that 
permitted. On the same disagreement is based the violation of 
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If he emancipates one-half of a jointly owned slave, when he enjoys 
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according to the two jurists.’* The reason is that he comes to own the 
share of his co-owner through the guarantee, and is like a person who 
emancipates a whole slave in lieu of expiation when he owns the slave. 
This is distinguished from the case where the emancipator is in financial 
straits, because it will become obligatory on the slave to work for the share 
of the co-owner and this converts it to emancipation for a counter-value. 
According to Abii Hanifah (God bless him) the share of the co-owner 
is eliminated from his ownership and then reverts back to him through 
daman (guarantee), and this transaction prevents expiation. 

If he emancipates one-half of his slave in lieu of expiation and there- 
after emancipates the remaining part for the same reason, it is valid. The 
reason is that he emancipated him through two statements and the loss 
(in the remaining part) is possible in his own share due to emancipation 
for the purpose of expiation, and such a transaction does not act as an 
obstacle. It is like a person who lays out a goat for sacrifice and the knife 
pierces the goat's eye. This is different from the previous case, because in 
that the loss occurred in the share of the co-owner. This is the position 
according to the principle upheld by Aba Hanifah (God bless him). As 
for the two jurists, emancipation cannot be split into parts, therefore, the 
emancipation of one-half is the emancipation of the whole, thus, it is not 
emancipation through two statements. 

If he emancipates one-half of his slave and thereafter has intercourse 
with his wife for whom he pronounced zihar following which he emanci- 
pates the other half of the slave, it is not valid according to Aba Hanifah. 
The reason is that emancipation can be split into parts in his view, and the 
condition of emancipation, on the basis of the text, is that he emancipate 
prior to cohabitation; in this case, emancipation of one-half occurred 
after cohabitation. According to the two jurists, the emancipation of one- 
half is the emancipation of the whole, therefore, the entire emancipation 
occurred prior to cohabitation. 

If the muzahir does not find a slave for emancipation, then the expi- 
ation for him is fasting consecutively for two months without an inter- 
vening month of Ramadan or ‘d al-fitr or the day of sacrifice or the 
days of tashriq. As for consecutive months it is based upon the texts. 
The month of Ramadan (cannot be included in these two months) as it 


eS 
“Emancipation cannot be split into parts in their view, and emancipation of a part 
is emancipation of the whole, 
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does not qualify as expiation for zihar insofar as it amounts to annullin 
what has been made obligatory. Fasting in the other days (mentioned) 
is prohibited, thus, they cannot become a substitute for completing the 
obligation. 

If he has intercourse with the wife, against whom he Pronounced 
zihar, during the two months, intentionally during the night and out of 
forgetfulness during the day, he is to start fasting all over again accord. 
ing to Aba Hanifah and Muhammad (God bless them). Aba Yiisuf (God 
bless him) said that he is not to start over again, because the consecy. 
tive fasting is not prevented as the fast is not rendered fasid and that is 
the condition. He argues that if the precedence of expiation is a condi- 
tion for cohabitation then what we uphold is the precedence of part of 
it, and in what you hold is the delaying of cohabitation till the whole is 
completed. The two jurists argue that the condition for fasting is that it 
precede cohabitation, and such fasting should be free of cohabitation as 
a necessary requirement of the text. This condition is violated, therefore, 
he is to start all over again. If he does not fast for a day with or with- 
out an excuse, he is to fast all over again. This is due to the absence of 
consecutive fasting when he is able to do so. 


If a slave pronounces zihar, the only expiation for him is through 
fasting, because he does not own anything, therefore, he is not eligible 
for expiation through wealth. If the master were to emancipate a slave 
on his behalf, or feed the needy, it is not valid. The reason is that he does 
not have the legal capacity for ownership, therefore, passing ownership 
to him does not make him an owner. 


If the muzahir is not able to fast, then, he is to feed sixty needy per- 
sons, due to the words of the Exalted, “And if any has not (the means), he 
should fast for two months consecutively before they touch each other. 
But if any is unable to do so, he should feed sixty indigent ones, this, that 
ye may show your faith in Allah and His Messenger. Those are limits (set 
by) Allah. For those who reject (Him), there is a grievous Chastisement.”" 
He is to feed each needy person one-half sa‘ of wheat or one sa‘ of dates 
or barley or give him the value of these. This is based upon the words 
of the Prophet (God bless him and grant him peace) in the tradition of 
Aws ibn al-Samit and Sahl ibn Sakhr, “For each needy person is one-half 
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sa‘ of wheat.” The reason is that the factor to be considered is meeting 
the need of the day of each needy person, therefore, it is estimated on 
the analogy of sadagat al-fitr. His statement “Or the value of these” is the 
opinion of our school, and we have mentioned it in the Book of Zakat. 

If he gives one maund of wheat and two maunds of dates or bar- 
ley, it is valid. The purpose is achieved as the class is common.” If he 
orders another to feed on his behalf for his zihar, and this person does 
so, he is rewarded. The reason is that it is the taking of a loan in mean- 
ing. The poor man first takes possession on his behalf and thereafter for 
himself, therefore, making him the owner and then acquiring ownership 
is realised. 

If he gives them meals in the afternoon and in the evening, it is valid 
whether they have consumed less or more. Al-Shafi'i (God bless him) 
said that he is not to be rewarded except by making them owners in con- 
sideration of what is done in the case of zakat and sadagat al-fitr. The 
reason is that making one an owner is more effective in meeting needs, 
therefore, permissibility (of meals) cannot be made a substitute for own- 
ership. Our argument is that what is stated in the text is feeding, which is 
the real meaning of granting the ability to have meals. The permissibility 
of meals carries this meaning just like the making of a person an owner. 
In the obligation of zakat, however, the meaning is of giving, while in 
sadagat al-fitr it is payment, and these two meanings carry the sense of 
ownership in reality. 

If there is among the persons given a meal an infant who has not 
weaned, he is not rewarded. The reason is that he cannot consume a meal. 
It is necessary to serve curry (or fatty substance) with barley bread so that 
the person fed can eat to his satisfaction. Curry is not stipulated for wheat 
bread. 

If he feeds a single needy person for sixty days, he is rewarded. If he 
grants him the entire food (liability) in one day, he will not be rewarded 
except for one day, because the purpose is to drive away the want of the 
needy person, and his want is renewed every day. Thus, giving him food 
the next day is like giving food to another person. This is the view, with- 
out disagreement, in the permissibility of giving meals, As for making a 


me is Salamah ibn Sakhr and the tradition is 


‘S According to al-Zayla'l, the correct na 
fae aS me meaning. Al-Zayla'i, vol. 


gharib, however, there are other traditions that give the sa 


3, 247. : : 
The class is common here means that the class is feeding and not clothing. 


. Al-Hidayah Boox VIty: Divon, 
Ck 


single needy person an owner in one day through (sixty) insta 
is said that he is not rewarded, while it is also said that he js 
because the need to own is renewed within one day, This is dist 
from the making of one single payment as the making of a dis 
obligatory due to the text. 


If he cohabits with the wife subject to zihar, while the meal is bein 
taken, he is not to renew the feeding. The reason is that Allah, the Exalted 
has not laid down that the feeding be prior to cohabitation, except that 
he is prohibited from doing so before it. Perhaps, it is possible that he 
may acquire the ability to emancipate a slave or fast, and in such a Case 
they will occur after touching. A prohibition that exists due to an external 
reason does not negate legality in itself. 


Ifhe gives food on account of two zihars by giving sixty needy person 
one sa‘ of wheat each (instead of one-half), he is not to be rewarded 
except for just one of the two zihars, according to Aba Hanifah and Aba 
Yusuf (God bless them). Muhammad (God bless him) said that he is to 
be rewarded for both. If he feeds like this on account of breaking his 
fast and zthar, he is to be deemed rewarded for both. Muhammad (God 
bless him) argues that what he has given is enough for the satisfaction 
of the two obligations, and those to whom he has given are the object 
of the grant, therefore, it is rightly given to them. It is as if the causes 
are different or a distinction has been made in payment. The two jurists 
argue that the intention (in this case) for one of the categories becomes 
redundant and it is taken into account in (the absolute sense for) both 
categories. Thus, when the intention becomes redundant, but the given 
food qualifies for one expiation, because one-half sa‘ is the minimum 
quantity, reduction is prevented and not excess, therefore, it is valid for 
one expiation, as if he had made a resolve for this expiation itself. This 
is distinguished from the case where he makes a distinction in payment, 
because the second payment will be treated as payment to another needy 
person. 


ments, it 
1 arded, 
Inguished 
tinction js 


If a person is under an obligation to make expiation for two zihars, 
and he emancipates two slaves, without specifying an intention for either 
one of them, it is valid for both. Likewise if he fasts for four months 
or feeds one hundred and twenty needy persons, it is valid. The rea- 
son is that there is unity of category, therefore, a specific intention is not 
needed. If he emancipates one slave for both or fasts for two months, he 
is required to determine for which of the two the expiation is intended, 
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If he does this for intentional homicide and for zihar, it is not valid for 
either. Zufar (God bless him) said that he is not to be deemed rewarded in 
both cases. Al-Shafi‘i (God bless him) said that it is up to him to allocate 
to one in both cases, because all expiations due to the unity of purpose 
are a single genus, Zufar’s argument is that he emancipated one-half slave 
for each zihar and he does not have the choice to allocate them to one 
after he has done it for both, because the matter is out of his hands now, 
Our argument is that the intention of ascertainment in case of unity of 
genus is not beneficial and is deemed redundant. It is beneficial in case 
of different genera, and the difference in genera for purposes of the rules 
is expiation here with different causes, The example of the first is where 
he fasts for one day by way of qada’ (delayed substitute performance) for 
two days of Ramadan, he is to be rewarded for one day. The illustration 
of the second is that he is under an obligation to offer qada’ for Ramadan 
and nadhr (vow), so he must make a distinction through intention. Allah 
knows best. 


Chapter 71 
Li‘an (Imprecation) 


If a person accuses his wife of having committed zina, when both 
spouses are eligible to give testimony, while the woman is one whose 
accuser can be awarded hadd for qadhf, or he denies the paternity of her 
child, and she demands the consequences of qadhf to follow, then he 
is under a duty to follow the procedure of li‘an, The basis is that li‘an, 
in our view, are testimonies strengthened through oaths and linked to 
cursing, and these are a substitute for the hadd of qadhf in the case of 
the husband and a substitute for the hadd of zina in the case of the wife. 
This is based upon the words of the Exalted, “And for those who launch 
a charge against their wives, and have (in support) no evidence but their 
own,” the exception being made from the genus (of witnesses), Allah, the 
Exalted, has said, “Let one of them testify four times by Allah that he is 
of those who speak the truth,” which is explicit in the meaning of testi- 
mony and oath. Accordingly, we say that the essential ingredient (rukn) 
is testimony supported by oath. Thereafter, the rukn is associated in his 
case with a curse if he is untruthful, and this is a substitute for the hadd of 
gadhf and then it is linked with wrath in her case and this is a substitute 
for the hadd of zind. 

When this is established, we say: It is necessary that both be eligible 
for rendering testimony, because the rukn is testimony. It is also essential 
that she be one whose false accuser is liable for the hadd, because it acts 
as a substitute for the hadd of qadhf in his case, therefore, she must be 
a muhsan. This becomes obligatory by the denial of paternity. The rea- 
son is that as soon as he denies paternity he has apparently committed 
gadhf. The possibility that the child could be of some other man through 


‘Qur'an 24:6 
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intercourse based upon doubt is not to be taken into account, just like the 
case of a stranger denying the paternity of a person from his well known 
father. The reason is that the governing basis in case of paternity is lawfy) 
access for sexual relations, and unlawful access is related to it, therefore, 
his denying valid access amounts to gadhf until it becomes evident that 
unlawful access is now linked to it. Her demand of proceedings is stipu- 
lated as it is her right, therefore, it is necessary that the demand is initiated 
by her as in the case of all other rights, 

If he refuses to take the oath of li‘an, the judge is to imprison him 
until he takes the oath of lian or declares himself to be a liar. The reason 
is that it is a right being claimed from him and he is in a position to meet 
this claim, thus, he is imprisoned until he delivers what is being claimed 
from him or declares himself to be untruthful so that the cause of action 
is removed, 

If he agrees to the process of li‘an, the procedure of li‘an becomes 
obligatory upon him, due to the text that we have recited, however, we 
begin with the husband for he is the complainant. 

If she refuses to take the oath, the qadi is to imprison her till she 
takes the oaths or deems him truthful. The reason is that it is his right 
against her, and she is able to meet the claim, therefore, she is imprisoned 
on account of it. 

Where the husband is a slave, or an unbeliever* or has been convicted 
for qgadhf, and he commits qadhf against his wife, he is to be subjected to 
the hadd. The reason is that /i‘an is not possible due to a disqualification 
found in him, therefore, it is converted to the original obligation, which is 
established by the words of the Exalted, “And those who launch a charge 
against chaste women, and produce not four witnesses (to support their 
allegations ),—flog them with eighty stripes; and reject their evidence ever 
after: for such men are wicked transgressors; Except those who repent 
thereafter and mend (their conduct); for Allah is Oft-Forgiving, Most 
Merciful.” Li‘an is a substitutory duty for this (primary) obligation. 

If the wife is one who is qualified to testify, but is an unbelieving 
slave or has been awarded hadd for qadhf, or is one whose false accuser 
is not punished, like being a minor, or insane, or one convicted for zind, 


ee 
*This is the case where both spouses are unbelievers and the wife accepts Islam after 
which he accuses her, but prior to the extending of the invitation to him for accepting 
Islam. Al-‘Ayni, vol, 5, 566, The text has been taken from Fath al-Qadir. 
Qur'an 24 : 4,5 
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there is neither hadd for him nor li‘an, due to the negation of the 
ences acity of rendering testimony, the lack of ihsan (chastity), and 
legal a m her side. The prevention of li‘an is due to a fault in her, there- 
- 7 id is waived; it is as if she confirmed his statement. The legal 
a a this are the words of the Prophet (God bless him and grant 
“9 ate) “There are four persons between whom and their spouses 
Sieh no ii‘an: a Jew or a Christian woman married to a Muslim; a slave 
ea married to a freeman; and a freewoman married to a slave.”* If the 
r ouses have been convicted ( and punished) for qadhf, then, the husband 
a be subjected to hadd, because the prevention of the li‘an procedure 
is due to a fault in him as he is not eligible for it. 


The description of li‘an is that the qadi begins with the husband. 
He testifies four times, saying each time, “T testify by Allah that Iam 
truthful in my accusing her of zina.” The fifth time, he says, The curse 
of Allah be on him, if he is untruthful with respect to his accusation of 
zina.” In all these statements he points towards her. The wife then testi- 
fies four times, saying each time, “I testify by Allah that he is untruthful 
in the accusation he has made against me with respect to zind. In the 
fifth testimony, she says, “The wrath of Allah be on her if he is truthful 
with respect to the accusation against me about zind.” The legal basis in 
ali this is the text that we have already recited. It is narrated by al-Hasan 
from Abu Hanifah (God bless him) that he is to use the form of direct 
address by saying, “In what I have accused you of zina” insofar as that 
is explicit in removing uncertainty, The reasoning underlying what has 
been stated in the Book (by al-Qudiri) is that when the form used for 
one absent is corroborated by pointing to her the probability of uncer- 
tainty is removed, 


He said: When they have both made the statements of li‘an, a separa- 
tion does not occur between them until the qadi separates them with his 
pronouncement. Zufar (God bless him) said that separation does occur 
by their /i‘an statements, because perpetual prohibition is established by 
the operation of the tradition.’ We argue that the proof of prohibition 


Se ee 

‘Ibn Majah and al-Dar'qutni have recorded it in their Sunan. Al-Zayla‘, vol. 3, 248. 
_ *Al-Zay‘ali says that it appears he is pointing to the tradition, “The spouses partic- 
Ipating in lian can never come together.” He says that it is recorded by Abu Dawa in 
his Sunan. Al-Zayla‘l, vol, 3, 249, 250. Al-‘Ayni says that it has been recorded by ‘Abd 
al-Razzaq as a mawanf tradition, Al-‘Ayni, vol. 5, 571. 
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eliminates the retention of the relationship in fairness theref, 
band is to adopt fairness, If he refuses to do so, the qadi eh the hus 
deputy in order to avoid injustice. This is indicated by the regu his 
who said, “I have accused her unjustly, and she is divorced th ‘ceeem 
her back.”* This he said after the li‘an proceedings. vee Vial 
The separation will amount to a single irrevocable 
according to Abi Hanifah and Muhammad (God bless th 
the act of the qadi is attributed to him, He can ByonGs 


repudiation, 
© again if he 


declares himself to be untruthful, according to the two jurists. Aba Yq 
" usuf 


(God bless him) maintains that it amounts t , ily: 
due to the words of the Prophet (God bless him Saban Fonts 
The spouses participating in li‘an can never come topethes"? whic 
explicit in the meaning of perpetual prohibition, The two ‘ari st . ° 
tain that admitting falsehood amounts to retraction and ade A 
no force after retraction. Further, they cannot come together seln = 
ae ene in the state of /i'an, but such /i‘an no longer siisides tea 
ce ren value after admission of falsehood, therefore, they can come 
If the lan was based upon the denial of paternity, the gadi annul 
his paternity and associates him with his mother’s name. The Sat i 
fi an (in this case) is that the qadi orders the man to say, and he sa . 
I testify by Allah that I am truthful in what I have acensed you of with 
respect to the denial (of the paternity) of the child.”” The similar form i 
adopted from the woman’s side. ck 
Ifhe accuses her of zina and also denies the paternity of the child, he 
mentions both things in his /i‘an statement. Thereafter the qadi revokes 
the paternity of the child and associates it with its mother. This is based 
upon the report “that the Prophet (God bless him and grant him peace) 
revoked the paternity of the child of Hilal ibn Umayyah’s wife with respect 
to Hilal and associated it with her." Further, the purpose of this lian is 
the denial uf paternity for the child and this purpose is achieved com- 
pletely, and it is included in the pronouncement of separation through 
the judgement. It is reported from Aba Yasuf (God bless him) that he 
said; The gadi pronounces the separation and says, “J have made him 


"Tt has bee ari wil 
: nee een recorded by al-Bukhari, Muslim, Aba Mawad and others. Al-Zayla’i, vol. 
*See note above. 
Hye . Nees cd 
It is recorded by Aba Dawad and others, Al-Zayla‘), vol. 3, 251. 
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a dependant of his mother and removed him from the paternity of the 
father.” As denial of paternity is independent of separation, it is necessary 
to mention It. 

If the husband repeats the accusation and then admits that he was 
lying, the qadf is to subject him to hadd,’ due to his admission leading to 
the obligation of awarding hadd to him. And he permits him to remarry 
her. This is the view according to the two jurists, because after the award- 
ing of hadd, he is no longer eligible to participate in Ji‘an, therefore, the 
rule on which it is based, which is perpetual prohibition, is also removed, 
Likewise if he commits qadhf against another woman and is awarded 
hadd for it, due to what we have explained. And likewise if she commits 
zina and is awarded hadd,” due to the negation from her side of the eli- 
gibility for Man. 

If he commits qadhf against his wife, who is a minor or is insane, 
there is no li‘an between them. The reason is that hadd is not awarded to 
the accuser of such a woman, even if she is a stranger, thus, the husband 
is not to proceed with /i‘an as he stands in the same position. Likewise if 
the husband is a minor or is insane, due to the lack of liability in such a 
case. 

Qadhf by a dumb person is not relevant for li‘an, because it per- 
tains to an express accusation like the hadd of qadhf. In this al-Shafh'i 
(God bless him) disagrees, however, the basis is that this case is not free 
of doubt and the hudid are to be waived on account of doubt. 

If the husband says to her, “Your pregnancy is not due to me,” then 
there is no li‘an between them. This is the view of Abii Hanifah and 
Zufar (God bless them), because he is not sure of the existence of preg- 
nancy," therefore, he does not become an accuser (gadhif). Aba Yisuf 
and Muhammad (God bless them) said that li‘an becomes obligatory by 
the denial of pregnancy when he denies it in a period that is less than 
six months, which is the point made (by Muhammad) in al-Asl, because 


Se 

°This is the case where she has not been irrevocably divorced after the accusation. 
If, however, this takes place after the irrevocable divorce, there is neither hadd nor lian, 
because the purpose of lian is separation. This is the view of al-Sarakhsi as quoted by 
al-‘Ayni, vol. 5, 576. 

The question arises as to how she can remarry w 
which should be rajm in her case. The response given is 
been accused prior to consummation of marriage in which 


stripes and not rajm. See al-‘Ayni, vol. 5, 576. 
"Perhaps, he is not sure of being able to cause a pregnancy. 
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we come to know for sure about pregnancy in such a period,” ther 
gadhf isaffirmed. We would say to this that if it does not am ount to 
immediately, then, it becomes subject to a condition. It is as ifhe is 
to her, “If you are pregnant, then it is not because of me.” Qadh f 
suspended upon a condition does not take place. 


efore, 


Sayin 
that is 


If he says to his wife, “You have committed zina and this pregnan 
is due to zina,” they are to undergo the procedure of Ji‘an. This js due 
to the existence of qadhf as he has expressly mentioned zind. The adi in 
this case will not revoke paternity, Al-Shafi‘l (God bless him) said that he 
is to revoke paternity, because the Prophet (God bless him and grant him 
peace) revoked the paternity of the child of Hilal as he had accused her 
when she was pregnant.’ We maintain that the legal effects do not take 
place except after the birth of the child due to the possibility of absence of 
pregnancy. The tradition is construed to mean that he had come to know 
about the existence of conception on the basis of revelation. 


If a man denies the child of his wife after birth or at a time when 
felicitations are accepted and things subsequent to birth are procured, 
his denial is valid and li‘an proceedings are in order. If he denies it after 
this, he is to undergo li‘an, but paternity is established. This is the view 
according to Abii Hanifah (God bless him). Abi Yasuf and Muhammad 
(God bless them) said that his denial is valid if it takes place within the 
postnatal period, The reason is that denial is valid within a short period, 
but is not valid after a long period, and we have separated the two periods 
with the period of nifas (postnatal period), because it is the consequence 
of birth. The Imam (God bless him) says that there is no point in such 
fixing of durations, because time is needed for pondering over the mat- 
ter and the situation of people differs with circumstances. Accordingly, 
he says, we have taken into account things that indicate lack of denial 
and these are like his acceptance of felicitations, or his silence when con- 
gratulated, or his buying of things needed after birth, or the passage of 
this period with his non-denial of paternity. If he was absent and did not 
know about the birth, but arrives thereafter, the period will be taken into 
account on the basis of both rulings that we have mentioned.4 
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Chapter 72 


Impotence and Other Causes of Divorce 


If the husband is impotent the qadi is to grant him a year. If he is able to 
cohabit with her, then it is good, otherwise he is to announce a separa- 
tion between them if the woman makes a request for that. This is how it 
has been reported from ‘Umar, ‘Ali and Ibn Mas‘id (God be pleased with 
them).' The reason is that her right to intercourse is established, but it is 
probable that the inability may be due to some temporary ailment and it 
is probable that it is due to a congenital defect. It is, therefore, necessary 
to have a duration to gain knowledge about this. We have fixed this dura- 
tion to be a year as it consists of all the four seasons. When the period 
is over and he has not been able to cohabit with her, it becomes obvious 
that it is due to some congenital (or permanent) defect. This leads to the 
demise of retention in marriage according to what is good, and dealing 
with her in fairness becomes obligatory. If he refuses, the qadi acts as his 
representative and pronounces the separation between them. It is neces- 
sary that the woman demand separation, because separation is her right 
(in such a case). 

This separation amounts to a single irrevocable repudiation. The 
reason is that the act of the qadi is attributed to the husband; it is as if he 
has divorced her himself. Al-Shafi'l (God bless him) said that it is revoca- 
tion, however, nikah does not accept revocation in our view. It amounts 
to an irrevocable divorce, because the purpose, which is the elimination 
of injustice to her, cannot be achieved without it. If it is not irrevocable, 
the woman will be suspended due to the possibility of retraction. 


‘These reports are to be found in the works of ‘Abd al-Razzaq, Muhammad ibn al- 
Hasan al-Shaybani and Ibn Abi shaybah. Al-Zayla’i, vol. 3, 254. 
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She is entitled to full dower if he went into seclusion with her 
because seclusion with an impotent husband is valid. The waiting Periog 
is obligatory, because of what we elaborated earlier. This is the case Where 
the husband acknowledges that he has not been able to have intercourse 
with her. 

If the husband and wife differ about his being able to have inter. 
course with her, then if she is a non-virgin the acceptable statement will 
be that of the husband along with his oath. The reason is that he is deny- 
ing the entitlement to the right of separation, and the basis is the fitness 
or the functioning of the organ. 

Thereafter, if he takes the oath, her right is extinguished, but if he 
refuses the matter is to be delayed for a year. If she isa virgin, the women 
are to examine her and if they testify that she is a virgin the delay of a 
year is to be granted, due to the manifestation of his falsehood. If they 
say that she is deflowered, the husband is to be administered the oath. If 
he takes the oath, she has no right, but if he refuses the matter is delayed 
for a year, If he has a cut up organ, the separation is to be pronounced 
at once if she so demands. The reason is that there is no use in delaying 
the matter. The case of a castrated man is also be to be delayed like that 
of the impotent person, because there is some hope of his being able to 
cohabit. 

If the impotent man is granted a year and then he says that I have had 
intercourse with her, but she denies it, she is to be examined by women. 
If they say that she is a virgin, she is to be given an option. The reason is 
that their testimony has affirmed the underlying factor and that is virgin- 
ity. If they say that she is a non-virgin, the husband is to be administered 
the oath. If he refuses to take the oath, she is granted the option, due 
to the confirmation of her position because of his refusal. If he takes the 
oath, she is not granted an option. 

If she was originally a non-virgin, the acceptable statement is the 
husband’s along with his oath. We have mentioned this already, 

If she chooses her husband, she will no longer have an option. The 
reason is that she has agreed to the extinction of her right. In the case of 
delay, the lunar year is to be taken into account, and that is the sound 
narration. The calculation is to be made without excluding the days of 
menstruation and the month of Ramadan because of their occurrence 
within the year, The days of his illness and her illness are not to be 
counted, because such illness may not occur within a year. 
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best what is correct. 


*Birth defect in which the vulva is blocked, because the sides of the vulva are joined 


together. 
‘Birth defect in which the vulva is blocked due to bone structure or other reason. 


‘Recorded by al-Bukhari. See al-Zayla’i, vol. 3, 255. 


Chapter 73 


‘Iddah (Waiting Period) 


If a man divorces his wife through an irrevocable or a revocable repu- 
diation, or a separation occurs between them without divorce,’ when 
she is a freewoman who has menstrual periods, then her ‘iddah (wait- 
ing period) extends to three periods, due to the words of the Exalted, 
“Divorced women shall wait concerning themselves for three monthly 
periods.”* Separation when it takes place without divorce bears the mean- 
ing of divorce, because ‘iddah has been made obligatory to identify the 
vacation of the womb in a separation that is imposed upon nikah, and 
this occurs within the separation. The term “period” is applied to mean 
menses in our view, Al-Shafi'l (God bless him) said that it applies to the 
period of purity. The word qura’ in its actual application is used for both 
meanings and has been used for the opposite meanings. This is what has 
been stated by Ibn al-Sikkit. It does not, however, apply to both meanings 
at the same time as a mushtarak word. Construing it to mean menses is 
better. First, by acting upon the plural meaning, because applying it to 
mean period of purity where divorce takes place in a period of purity 
prevents it from being a plural. Second, in its meaning as an identifier 
of the vacation of the womb, which is the purpose of ‘iddah. Third, by 
interpreting it in the light of the words of the Prophet (God bless him 
and grant him peace), “The waiting period of the slave woman are two 
menses,” and these words act as an elaboration (bayan) for the word. 

If she is one who does not menstruate due to young or old age, then, 
her waiting period is three months, due to the words of the Exalted, 


'This separation may occur through khiyar al-buliigh, emancipation, one spouse 
coming to own the other, and apostasy. Al-"Ayni, vol. 5, 593. 
*Qur’an 2: 228 
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“Such of your women as have passed the age of monthly courses, for the 

the prescribed period, if ye have any doubts, is three months,” Likes 
those who have reached the age of puberty, but have not begun to es 
struate, due to the words at the end of the verse.’ : 

If she is pregnant, then, her ‘iddah is up to the time she delivers th 
child, due to the words of the Exalted, “For those who are pregnant, theis 
period is until they deliver their burdens,” 

If the wife is a slave woman her ‘iddah is two menses, due to the 
words of the Prophet (God bless him and grant him peace), “The divorce 
of the slave woman is two repudiations and her waiting period is UP to 
two menses.”* The reason is that slavery converts matters into half, but 
the menstrual period cannot be halved, therefore, they are fixed at two 
menses. This is what ‘Umar (God be pleased with him) is reported ta 
have said, “If 1 could I would have deemed it a menses and a half.”7 If the 
slave woman is one who does not menstruate, then her waiting period is 
a month and a half. The reason is that it can be divided and it is possible 
to make it half while acting upon the attribute of slavery. 

The waiting period of a freewoman in the case of death (of her hus- 
band) is four months and ten days, due to the words of the Exalted, “If 
any of you die and leave widows behind, they shall wait concerning them- 
selves four months and ten days.”* The waiting period of a slave woman 
rae case) is two months and five days, because slavery converts it to 

If she is pregnant, then, her waiting period is until she delivers, due 
to the unqualified meaning of the verse, “For those who are pregnant, 
their period is until they deliver their burdens.”? ‘Abd Allah ibn Mas‘ud 
(God be pleased with him) said, “If anyone wants [ can engage with him 
in mutual curses to show that this verse was revealed after the verse that is 
in Surat al-Baqarah.”"° ‘Umar (God be pleased with him) said that “if she 
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‘That is, “And for those who have no cour: 
Qur'an 65: 4 


"It is recorded from ‘A’ishah and Ibn‘ 
3 Ibn ‘Umar (God be pleased wi iter 
ent versions are recorded by Aba Dawid, al-Tir TRibe Tee Hak crore, Adczaye' 


vol. 3, 226, 255, midhj, Ibn Majah and others. Al-Zayla', 
"Itis reported by 
"Qur'an 3 +234 
“Qur'an 65 : 4 
It is recorded by al-Bukhari, Al-Zayla'i, 


s¢5 (it is the same).” Qur'an 6574 


‘Abd al-Razzaq, Al-‘Ayni, val. 3, 256. 


Vol. 3, 256. 


Book VIIL Divokce Al-Hidayah 5s 
i 


delivers while her husband is yet on the bier, her waiting period is over 


Pi 


and it is lawful for her to marry. 


If the divorced woman comes to inherit during the terminal illness 
of her husband, her waiting period is the longer of the two periods. 
This is the view according to Aba Hanifah and Muhammad (God bless 
them), while Abii Yasuf (God bless him) said that it is three menses, The 
meaning here is that when the divorce is irrevocable or has been pro- 
nounced thrice. If, however, it is revocable, then she is to observe the 
waiting period of death by agreement. According to Aba Yusuf (God bless 
him), the marriage stood dissolved prior to death through divorce, and 
she was obliged to wait for three menses. The waiting period following 
death becomes obligatory when the marriage is terminated during death, 
except that it subsists for the right of inheritance and not for altering the 
right to alter the waiting period. This is distinguished from the revoca- 
ble divorce, because there the marriage subsists in all respects. The two 
jurists argue that as it subsists for purposes of inheritance it is deemed to 
subsist, by way or precaution, for the purpose of waiting period as well 
thereby reconciling the two. If the husband is executed as a result of his 
apostasy where the wife inherits from him, then, the issue is governed 
by the same disagreement, It is also said that her waiting period is gov- 
erned by the periods of menstruation, on the basis of consensus (1j114'), 
because marriage in such a case is not considered to subsist till the time 
of death for purposes of inheritance as a Muslim woman cannot inherit 
from an unbeliever. 


If a slave woman is emancipated within her waiting period following 
a revocable divorce, her waiting period is converted to the waiting period 
of free women, because of the continuance of marriage in all respects. If 
she is emancipated following an irrevocable divorce or is one whose hus- 
band has died, her waiting period is not converted to that for freewomen 
due to the termination of marriage after an irrevocable divorce or death. 


If she is a woman who has had menopause and is undergoing the 
waiting period on the basis of months, and then sees bleeding, her wait- 
ing period that has passed is erased and she is to renew her waiting 
period on the basis of menses. This means that if she witnesses bleed- 
ing as was usual for her, The reason is that her reverting to her normal 
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courses arinuls the menopause, which is the correct view, thus 
ent that it is not a substitutory duty. The reason is that the c 
substituting a duty is the confirmation of menopause and th 
through the inability (to bleed) until death, as is the case of fig 
som) for the enfeebled old person. If, however, she has a a (ra. 
periods (in her waiting period) and then her menopause, she isto 
late her waiting period on the basis of months, as a precidiis . ae 
to avoid combining what is substitutory with the original, ae 
In the case of a woman who is married through an irregular pika 
and a woman who has had intercourse on the basis of Sather oe 
waiting period, both in the case of separation and death, is ie a 
menses. The reason is that this is for identifying the vacation i 
womb and not for complying with the requirements of marriage ae 
menses are the identifier for this purpose. ‘i 
If the master of a slave woman, who has borne him a child, die 
he emancipates her, then, her ‘iddah is up to three menses AleShas' 
(God bless him) said that it is a single menstruation. The ‘eaab ; 
that it becomes obligatory due to the termination of lawful ener : 
therefore, it resembles vacation of the womb. We argue that it Bicone 
obligatory due to the termination of the relationship permittin lawl 
access for sex, therefore, it resembles the ‘iddah of nikah. Thereafter our 
leader in this is “Umar (God be pleased with him), for he said: “The “iddah 
of the ‘umm al-walad is three menses.” If she is one who dives not men- 
rsp then, her waiting period is three months, as in the case of nikah. 
mn his eee ofa woman dies and she is pregnant, then, her 
ance se 2 7‘ time she delivers. This is the view according to Abi 
a Tift a: ammad (God bless them), Abii Yasuf (God bless him) 
Moats ie period is for four months and ten days, which is also 
aie Bena a sp (God bless him), The reason is that the preg- 
sake “6 - ss as to paternity with respect to him. It is as if it 
tad tag ae ae jurists argue on the basis of the unqual- 
until they deliver their burd ue ere ave BrepNens iets perio” 
hana eae ens.’ The reason is that it is determined by 
caters oe beet of the period being more or less, and is 
nof the vacation of the womb, because the waiting 
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period following death has been validated despite the existence of menses. 
The purpose is to meet the requirements of the contract of nikah. This 
meaning is realised in the case of the minor even if the pregnancy was 
not due to him. This is is distinguished from a pregnancy conceived after 
the death of the husband, for once the waiting period becomes obligatory 
on the basis of months, it cannot be altered due to later conception. In 
the case that we are considering, when the waiting period became oblig- 
atory it became so with the duration of the waiting period, therefore, 
the two are distinguished. This point does not affect the wife of a grown 
up (major) man when the pregnancy occurs after his death, because the 
paternity will be attributed to him; it is as if it existed legally at the time 
of death. 

The paternity of the child will not be established in either case.'4 The 
reason is that the minor does not have sperm, therefore, conception on 
his account cannot be thought of, so the nikah acts as the substitute for 
sperm conceptually. 

If a man divorces his wife during her menstrual period, she is not 
to reckon the period in which the divorce occurred, because the waiting 
period is determined to be three complete menses, thus, their number is 
not to be reduced. 


If a woman undergoing ‘iddah is made to cohabit due to shubhah 
(doubt), then, she is to undergo another ‘iddah. The two waiting periods 
will run concurrently and the bleeding that the woman witnesses during 
menses will be counted towards both. When the first waiting period ter- 
minates, and the other has not ended, it is obligatory for the woman to 
complete the second waiting period. This is our view. Al-Shafil (God 
bless him) said that the two waiting periods will not run concurrently. 
The purpose is worship, he said, and it is worship that prevents marriage 
and going out of the house, therefore, the periods will not run concur- 
rently just like two fasts cannot be undertaken in one day. Our argument 
is that the purpose is to verify the vacation of the womb, and this purpose 
is achieved with one waiting period, therefore, they will run concurrently. 
The meaning of worship here is secondary, Do you not see that the wait- 
ing period passes without her knowledge even if she gives up not going 
out? 


“That is, conception before death or after it. 
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Ifa woman undergoing ‘iddah following death is led to cohabita: 
as a result of doubt, she is to undergo the waiting period on the bas 
months and she is also to take account of the menses occurring dy 
this period. This is to ensure concurrence as far as it is possible. 

The commencement of ‘iddah in the case of divorce is after th 
divorce, while in the case of death it is after death. If she does not ga 
to know of the divorce or the death till such time that the duration se 
the waiting period is over, then, her ‘iddah is over. The reason is that the 
cause of the waiting period is either divorce or death, therefore, its com- 
mencement is reckoned from the time the cause comes into existence 
Our jurists (from Bukharah) have issued a ruling (fatwa) in the case of 
divorce that the commencement of the waiting period is from the time of 
acknowledgement (of divorce) so that the accusation of having conspired 
is avoided. 

The (commencement of the) waiting period arising froma fasid con- 
tract is after separation, or after the determination of the man that 
he will not have intercourse with her. Zufar (God bless him) said that 
it begins after the last intercourse, because it is intercourse that is the 
obligating cause. We argue that each intercourse found within the fasid 
contract is like a single intercourse due to the association of all with the 
rule for a single contract. It is for this reason that it is sufficient to have 
a single dower for all. Accordingly, the commencement of the waiting 
period is not established prior to mutual relinquishment or determina- 
tion to abstain when there is the likelihood of another taking place (after 
the last). Further, the ability ta undertake it by way of shubhah acts as a 
Substitute for actual intercourse due to its concealed nature, and there is 
a need to know the rule for the sake of the right of another man. 

ifa woman undergoing the waiting period says that her ‘iddah has 
erminated, but her husband denies this, then the acceptable statement 
will be that of the wife along with her oath. The reason is that she is con- 
sgiore trustworthy in this, and when she has been accused of falsehood 
e ri = eueee pehes Peeeee of a deposit. 
after marries her aati ie rough am irrevocable divorce, and ther * 
prior to cohabitation fe is liable 83 ee een ee 
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the previous waiting period. The reason is that it is a divorce prior to 
touching, therefore, it does not give rise to full dower nor the renewal 
of the waiting period. The completion of the first ‘iddah is due to the 
first divorce, when the second marriage has not affected the first waiting 
period, Thus, when the legal effects of the second marriage are removed 
through the second divorce, the legal effects of the first come into view, as 
if he had bought his slave woman who had borne him children and then 
emancipated her. The two jurists maintain that she is within his grasp in 
reality due to the first intercourse and its effect remains, which is the wait- 
ing period. Thus, when he renews the marriage, while she is still under his 
control, the first control stands in the place of the second control to which 
he derived the right through this marriage, It is like a usurper buying the 
usurped item that is in his possession, where he (now) comes to have pos- 
session by the contract alone. This makes it evident that it is divorce after 
cohabitation. Zufar (God bless him) said there is no waiting period at all 
for her, because the first waiting period was extinguished by the second 
marriage and cannot return, while the second was never imposed, The 
response to his view is what we have said. 


Ifa Dhimmi divorces a Dhimmiyyah, there is no waiting period for 
her. Likewise, if a woman from the enemy land crosses over to our side 
as a Muslim. If she marries it is valid, unless she is pregnant. This is the 
view according to Abu Hanifah (God bless him). The two jurists said 
she as well as the Dhimmiyah have to undergo the waiting period. As for 
the Dhimmiyyah, the disagreement here is similar to the disagreement 
about their marrying within the prohibited category, and we have elab- 
orated this in the Book of Nikah. The view of Abii Hanifah (God bless 
him) applies where there is no waiting period for them according to their 
belief. As for the woman migrating, the reasoning of the two jurists is that 
if the separation had occurred between them due to another reason, there 
would be a waiting period, likewise in the case of such separation. This is 
distinguished from the case where a man migrates and leaves her behind 
(there will be no waiting period) due to the lack of information about the 
shari‘ah, AbG Hanifah (God bless him) argues on the basis of the verse, 
“O ye who believe! When there come to you believing women refugees, 
examine (and test) them: Allah knows best as to their Faith: if ye ascertain 
that they are Believers, then send them not back to the Unbelievers. They 
are not lawful (wives) for the Unbelievers, nor are the (Unbelievers) law- 
ful (husbands) for them, But pay the Unbelievers what they have spent 
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(on their dower), and there will be no blame on you if ye 
payment of their dower to them.”’ The reason is that citer 

period becomes obligatory, the right of humans is stacked - the Waitin 
enemy is associated with these rights so that he can be th = "band the 
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was the cause of her protection and support for her subsistence. Separa- 
tion is more severe for her in this case than death insofar as she can bathe 
her dead husband prior to separation but not later. 

Hidad (mourning), also called ihdad, and both are part of usage, is 
that the woman give up perfume, adornment, kohl, and the use of oil 
whether it is perfumed or non-perfumed, except due to a valid excuse. 
The narration in al-Jarni‘ al-Saghir is: except when in pain. The underly- 
ing reason is understood in two ways. The first is what we have mentioned 
with respect to the expression of sorrow. The second ts that these things 
become a cause for arousing desire when she is prohibited from marry- 
ing, therefore, she is to avoid them so that they do not become the means 
for committing the prohibited. It has been reported through authentic 
narrations from the Prophet (God bless him and grant him peace) that 
he prohibited the woman undergoing ‘iddah from using kohl, while oil 
is not free of some kind of perfume and is used for the adornment of hair. 
It is for this reason that one in a ritual state of ihram has been prohibited 
from using it. He (al-Qudari) said, “Except due to an excuse,” because 


there is necessity in it, but the meaning is for medicinal use not adorn- 


ment. If the woman is used to applying oil and she fears pain (if avoided), 
and if this is more likely, it is lawful for her to use it for the usual occur- 
rence is like the actual, Likewise silk if she needs to wear it due to an 
excuse; there is no harm in it. 

She is not to use henna, due to what we have related nor is she to use 
a dress dyed with the yellow dye or with saffron, because a pleasant smell 
arises from such a dress. 

He said: There is no hidad for the unbelieving woman, because the 
claims of the shari‘ah are not addressed to her. There is no hidad for the 
minor either, because the communication of liability is lifted in her case. 

The slave woman is to undertake ihdad, because the communication 
of liability (khifab) is addressed to her for meeting the duties owed as 
rights of Allah insofar as these do not annul the right of the master, This 
does not apply to going out of the house as it amounts to annulling the 
right of the master, when the right of the individual has precedence due 
to his need. 

He said: There is no ihdad during the waiting period of the slave 
mother nor one following a fasid (irregular) marriage. The reason is that 
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they have not lost the blessing of nikah so that sorrow b 
permissibility is the original rule. ae 
It is not proper to make a proposal of marriage 
ing the waiting period, but there is no harm in ioe fear 
in her. This is based upon the words of the Exalted The 
on you if ye make an indirect offer of betrothal or hold itis 
Allah knows that ye cherish them in your hearts: But d 
secret contract with them except in terms honourable nor 
tie of marriage till the term prescribed is fulfilled. And coe rae 
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. emselves) leave, except in case they are guilty of some open lewdness. 
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oes verily wrong his (own) soul; thou knowest not if perchance Allah 
will bring about thereafter some new situation’? It is said that fahishah 
(lewdness) here means going out of the house itself. {1 is also said that it 
means zina. They have to go out for the execution of the hada. 
she meee whose husband has died, the reason is that she does 
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It is also said that she is not to go out as she extinguished her own right, 
therefore, this extinction cannot annul the claim that is made against her. 
The woman undergoing the waiting period is to stay in the house 
associated with her for her residence in case of the occurrence of separa- 
tion or death (of husband), This is based upon the words of the Exalted, 
“A nd turn them not out of their houses.” The house attributed to her 
is the house in which she lives, therefore, if she is visiting her relatives 
and her husband divorces her, she is required to return to her house and 
complete the waiting period there. The Prophet (God bless him and grant 
him peace) is reported to have said to a woman whose husband was killed, 
“Reside in your house till the term prescribed by the Book is complete.”** 

If her share in the house of the deceased is not sufficient for her, and 
the heirs dispossess her of her share, she is to move out. The reason is 
that this is moving out due to an excuse, and an excuse is effective in the 
case of acts of worship. It is as if she is apprehensive about her goods or 
she is apprehensive about the collapsing of the house, or that it is on rent 
and she does not have enough to pay forit. 

Thereafter if a separation occurs through an irrevocable divorce or 
three repudiations, it is necessary to have a veil between them, after 
which there is no harm in it (residing in the house). The reason is that the 
husband has made known her prohibition, unless he is a fastq with whom 
a woman is not safe, In such a case she is to leave the house, because it is 
an excuse, She is not to move out of the house where she has moved. It is 
better, however, that he move out of the house leaving her behind. 

If they appoint a reliable woman who is able to act as a barrier, it 
is good. If the space in the house becomes constricted, the woman is to 
move out. His moving out, however, is better. 

Ifa woman travels with her husband to Makkah and he divorces her 
thrice or dies in a place other than the city, then, if there is between her 
and her city a distance of less than three days travel she is to return to her 
city, The reason is that it does not carry the meaning of moving out, but 
is part of the entire duration. If the distance is equal to three days travel, 
then she may return if she likes or spend the time of the period there 
whether or not there is a wali with her. The meaning here is that when 

there is three days journey towards the destination as well, The reason is 
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that staying at this location is more fearsome for her than nas 
except that returning is preferable so that the waiting period aig Out, 
the house of the husband. 'S SPent in 
He said: The exception is where her husband divorces 
within a city. In this case she is not to come out and is to co 
waiting period. After which she is to come out if there is a lanes the 
prohibited degree with her. This is the view of Abi’ Hanifah (ese ti 
him), Aba Yasuf and Muhammad (God bless them) said th O10 Dless 
is such a mahram with her, there is no harm if she moves out + ; there 
prior to the completion of the waiting period. They argue that .: = city 
ing out in itself is permissible in order to eliminate the torment i b rea 
stranger and the dread of being alone, and this acts as an excuse tk a 
hibition pertains to travelling and this is removed with the prese oes 
mahram, The Imam (God bless him) argues that the waiting peri 4 b ie 
a greater prohibition as compared to the absence ofa ee fe ae 
ee is permitted to go out without a mahram for a Pisnses thar letue 
ne a journey. The woman undergoing the waiting period does not kane 
this permission. As going out for a journey is prohibited for her with ; 
a mahram there is greater priority for prohibition during ‘iddah — 
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Chapter 74 


Proof of Paternity 


Aaman says, “If I marry so and so, she stands divorced,” and he then 
marries her. If she gives birth to a child within six months from the day 
he married her, the child belongs to him and he is liable to pay dower. As 
for paternity, the reason is that he has legal access for intercourse, and as 
she brought farth a child in six months of the marriage, she did so within 
the minimum prescribed period from the time of divorce, therefore, the 
conception took place before divorce in a state of marriage. This is con- 
ceptually established as he married her while he was cohabiting with her, 
therefore, ejaculation corresponded with marriage. Paternity is some- 
thing in which precaution has to be exercised. As for dower, the reason is 
that when paternity is established through him, he is legally considered 
to have had intercourse, and dower is affirmed due to it. 


He said: The paternity of the child of a woman divorced through a 
revocable repudiation is established if she delivers the child within two 
years or more as long as she does not acknowledge the termination of her 
waiting period, due to the possibility of conception during the waiting 
period and due to the validity of her being one with a lengthy period of 
purity, 

If she brings forth the child in less than two years, she stands irrevo- 
cably separated from her husband upon the termination of her ‘tddah, 
and paternity of the child is established for the husband, due to the exis- 
tence of conception during the period of marriage or the waiting period, 
He is not deemed to have taken her back due the probability of concep- 
tion prior to divorce. There is also the probability of conception after this, 
but he will not be deemed to have retracted on the basis of doubt. 
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If the woman gives birth to the child after more than two ye 
will be considered to have been taken back. The reason is that ihe she 
ception took place after divorce and it is obvious that it is due . Con. 
as the presumption is the absence of zina on her part, thus, 5 ‘ : 
intercourse he is deemed to have taken her back, er 


In the case of a woman separated irrevocably from her husba 
paternity of the child stands established, if she gives birth to it in a 
that is less than two years, The reason is that there is a (legal) Passibili 
of the child having been conceived at the time of divorce, therefor i 
termination of legal access for intercourse will not be presumed ok : 
paternity will be established by way of precaution. aon 


If she gives birth to the child upon the completion of two ye 
from the time of separation, paternity is not established, Beasts the 
pregnancy occurred after the divorce, therefore, it cannot be due to a 
husband, because such intercourse is prohibited. Unless he claims sich 
paternity, because he has admitted to be bound by it, and his justification 


ill be th i i i iti i 
See at he had intercourse with her during the waiting period due to 


If the irrevocably separated female is a minor with whom sex is pos- 
sible, and she gives birth to a child in nine months, it is not binding 
on the husband for purposes of paternity, unless she gives birth to it 
in a period that is less than nine months, according to Abd Hanifah 
and Muhammad (God bless them), Aba Yasuf (God bless him) said 
that paternity is established through him up to two years. The reason 
is that she is a woman undergoing the waiting period and she has not 
acknowledged the termination of her ‘iddah, therefore, she resembles a 
major woman. The two jurists argue that for the termination of her wait- 
ing period a duration js fixed and that is on the basis of months. When 
the months pass, the law (shar') gives the ruling of termination, which is 
im more persuasive than her acknowledgement. The reason is that it 

a not admit of disagreement, while her acknowledgement does admit 
: it. : she is one who has been divorced through a revocable repudia- 
Get hen tee is the same in their view, but according to Aba Yusuf 
achetind = paternity will be established up to seventeen months, 
ite atrnes to have cohabited with her towards the end of the 
Said eter, ah ich ts of three months, Thereafter, she brings forth the 
she fo wat maxim period of Pregnancy, which is two years. If 

nor, who claims pregnancy within the waiting period, then 
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the response in her case and in the case of a major woman is the same, 
because by her acknowledgement the ruling of her becoming a major is 
jssued. 

The paternity of the child of a woman whose husband has died is 
established within a period that extends from the time of death up to 
two years. Zufar (God bless him) said that if she delivers the child six 
months after the time of termination of the waiting period, paternity is 
not established. The reason is that the law (shar‘) has ruled about the 
duration of the waiting period by fixing it through the method of months, 
therefore, it amounts to acknowledging the termination of the waiting 
period, as we explained in the case of the minor. We say, however, that for 
the determination of her waiting period there is another method, which 
is the delivery of the child, as distinguished from the case of the minor, 
because the basis in that was the absence of pregnancy. The reason is that 
she is not presumed to conceive prior to attaining bulugh in which there 
is douht. 

if a woman in her waiting period acknowledges the termination of 
her waiting period and thereafter gives birth to a child in less than six 
months, the paternity of the child is established, because her falsehood 
has been established with a certainty, therefore, her acknowledgement is 
annulled. If she gives birth to the child within a period of (complete) six 
months, it is not established. The reason is that we cannot know about 
the falsehood of the acknowledgement due to the possibility of the con- 
ception after it. This statement in its unqualified meaning applies to each 
woman in her waiting period. 

If a woman gives birth to a child, the paternity of the child is not 
established, according to Aba Hanifah (God bless him), until two men 
or one man and two women testify that birth has taken place, unless 
there is an obvious pregnancy or there is acknowledgement of it on the 
part of the husband, in which case paternity is established without testi- 
mony. Aba Yasuf and Muhammad (God bless them) said that paternity 
is established in all cases with the testimony of one woman, because legal 
access to intercourse subsists with the continuance of the waiting period, 
and this makes the husband bound by the ruling of paternity, Further, the 
need is to determine that the child was delivered by the woman and this 
is determined by her testimony as is the case of birth during the existence 
of marriage. According to Abu Hanifah (God bless him), her ‘iddah is 
terminated through her acknowledgement and the birth of the child, but 
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the termination is not valid proof, therefore, there is a need to e 
paternity ab initio, accordingly the meeting of the need is stipulat 
is distinguished from the case where the pregnancy becomes ob 
the husband issues an acknowledgement, because paternity is establish 
prior to birth and determination is established through her testimony : 

If a woman is undergoing the waiting period after the death ee 
husband and the heirs deem her truthful about the birth of a chilg a 
none of them testifies to the effect, then the child belongs to the dea 
husband, according to the unanimous view of the three jurists, This is 
manifest with respect to the right of inheritance, which is solely their 
right, therefore, their confirmation in this respect is accepted. As for the 
right paternity, is it established with respect to others? They (the jurists) 
said: If they are eligible as witnesses, the right of paternity is established 
due to the furnishing of proof. It is for this reason it is said that the word 
“testimony” is stipulated. It is also said that it is not stipulated, because 
the proof with respect to others is secondary to the proof with respect to 
the heirs through their acknowledgement. What is established as a sec- 
ondary fact does not require the stipulation of conditions for it. 

Ifa man marries a woman and she gives birth to a child within six 
months from the day of marriage, the paternity of the child is not estab- 
lished, because the conception precedes marriage, therefore, the child 
does not belong to the husband. If she gives birth to it within six months 
or more, paternity is established irrespective of the husband acknowl- 
edging it or remaining silent. The reason is that legal access to intercourse 
subsists and the period is complete. 

If he denies the birth, it is established with the testimony of a single 
woman, who renders testimony about the birth, so much so that if the 
husband denies this he has to undertake lian. The reason is that pater- 
nity is established due to the continuance of the legal access for sexual 
intercourse. Li‘an becomes obligatory due to gadhf (false accusation of 
unlawful sexual intercourse), and the existence of a child is not necessary 
for it; it can be committed without the child. 
baate oe a a child and then they differ with the 
wanted eee aa : ‘ our months ago,” while she says, a 
tbe child istieap go, then the acceptable statement is hers an 

attributed to him. The reason is that the prima facie evidence 
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"That is, the testimony of the midwife. 
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supports her, for she gives birth evidently as a result of marriage and not 
as a result of an unlawful act. He has not mentioned the taking of oaths, 
which is a matter that is disputed, 

Ifhe says to his wife, “If you give birth to a child you stand divorced,” 
and after this a woman (midwife) testifies that she has given birth to a 
child, she is not divorced, according to Aba Hanifah (God bless him). 
Aba Yasuf and Muhammad (God bless them) said that she is divorced. 
The reason is that her testimony amounts to proof for this purpose. The 
Prophet (God bless him and grant him peace) said, “The testimony of 
women, in things that men are not allowed to see, is permitted.”* Fur- 
ther, when it is accepted in matters of birth, it is acceptable in matters 
that are based upon it, that is, divorce. According to Aba Hanifah (God 
bless him), the wife is alleging the breaking of oath, and this cannot be 
established without complete proof. The reason is that the testimony of 
the woman in the case of birth is necessary, but it is not effective in the 
case of divorce for that is a separate matter. 

If the husband acknowledges the pregnancy, she stands divorced 
without testimony, according to Abt: Hanifah (God bless him). Accord- 
ing to the two jurists, the testimony of the midwife is stipulated. The 
reason is that it is essential to have proof for her claim of (the husband) 
breaking his oath, and her testimony is proof for this according to what 
we elaborated. Abii Hanifah (God bless him) maintains that acknowl- 
edgement of the pregnancy is also acknowledgement of what it leads to, 
which is birth. Further, he has acknowledged her to be trustworthy, there- 
fore, her statement is to be accepted when she gives back what is due. 

He said: The maximum period for gestation is two years, due to the 
words of ‘A’ishah (God be pleased with her), “The child does not stay 
in the womb for more than two years, even if it is like the shadow of 
the spindle”? The minimum period is six months, due to the words of 
the Exalted, “The carrying of the (child) to his weaning is (a period of) 
thirty months,”4 after which the Almighty said, “And in years twain (two) 
was his weaning”> This leaves six months (minimum) for the gestation 


*It is gharib and is reported by Ibn Abi Shaybah as well as by ‘Abd al-Razzaq. Al- 


Zayla't, vol. 3, 264. 

4It is recorded by al-Dar’qutni and by al-Bayhaqi in their Sunam. Al-Zayla't, vol. 3, 
265-65. 

‘Qur'an 46 : 15 

Qur'an 31:14 
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period. Al-Shafi't (God bless him) determines the maximum perio 
four years, and the proof against him is what we have related. It is 
that she (‘A’ishah) stated this on the basis of transmission, because 
does not lead to this conclusion. 

Where a person marries a slave woman then divorces her and the 
after buys her, if she brings forth a child in less than six months ee 
the date he bought her, he is bound by it (for purposes of paternity) 
otherwise he is not bound to accept it. In the first situation (less than 
six months), it is the child of a woman undergoing ‘iddah, the concep. 
tion being prior to purchase, while in the second case it is the child . 
an owned slave, because the conception is to be attributed to the Closest 
time. It is, therefore, necessary to file a claim of paternity. This is the case 
if it was a single irrevocable repudiation, khul’ or a revocable repudia- 
tion. If, however, two repudiations were pronounced, the paternity wil] 
be established for up to two years from the time of divorce, for she was 
prohibited for him with an enhanced prohibition, therefore, the concep- 
tion cannot be attributed to a period other than what was prior to it 
because she cannot become permitted through purchase. 

If a man says to his slave woman, “If there is a child in your womb, it 
is due to me,” and a woman testifies to the birth of a child, she becomes 
his umm al-walad, because the need is to determine the existence of the 
child. This is established through the testimony of the midwife, on the 
basis of consensus (ijma’), 

If a man says about a male slave, “He is my son,” and thereafter dies 
after which the mother of the slave appears and says that she is his wife, 
then she is his wife and the boy his son; they will both inherit from him. 
In the book al-Nawadir, this response is deemed to be istihsan. Analogy 
dictates that she is not entitled to inheritance, because just as paternity 
is established through a valid nikah, it is established through an irregu- 
lar nikah as well as through unlawful intercourse and lawful ownership, 
therefore, his statement does not amount to acknowledgement of mar- 
: tage The reasoning for istihsan is that the issue applies where the woman 

‘ known to be free and that she is the mother of a slave, A valid marriage 

“Heat ee the law and in practice. . 
Seen 3 5 “4 isa freewoman, and the heirs say, “You 
that proof of freedom an the b Ee inheritance for her. ‘The er ? 
claim of slavery, but not for SBN gan isaumissible for refuting the 

1 establishing inheritance. Allah knows best. 
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Right to Custody of Child 


If a separation occurs between the spouses, then the mother has a supe- 
rior right to the custody of the child, due to the report that a woman 
said, “O Messenger of Allah, this child of mine, for him my belly is like a 
cradle, my lap like a tent, and my breast like a beaker, but now his father 
wants to separate him from me.” The Prophet (God bless him and grant 
him peace) said, “You have a superior right to him, as long as you do not 
wed.”' Further, the reason is that the mother is more loving and more 
capable of bringing up (hadanah) the child. Accordingly, there is greater 
justice in giving the child to the mother. It is this toward which Abt Bakr 
al-Siddiq (God be pleased with him) pointed when he said, “Her saliva 
has greater blessing in it than the nectar and honey you will give him, O 
Umar. He said this when a separation occurred between him and his 
wife making the statement when a large number of Companions (God be 
pleased with them) were present. The maintenance is upon the father as 
we shall mention. 

The mother, however, is not to be forced to undertake hadanah, 
because it is possible that she may become unable to bring up the child. 

If the child does not have a mother,’ then the mother’s mother, how- 
ever remote she might be, has a higher priority than the father’s mother. 


The reason is that this form of wilayah (authority) belongs to the moth- 
ers. 


It is recorded by Aba Dawad in his Sunan, Al-Zayla’l, vol. 3, 26s. 

"It is gharib in these exact words, but it has been recorded by lbn Abi Shaybah and 
others. Al-Zayla'i, vol. 3, 266. 

‘Includes the case where she does not wish to take care of the child 
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If there is no mother’s mother (or her mother) then the Fathes’ 
mother is better than the sisters, for they too are mothers and fir sii $ 
reason they are granted one-sixth of the inheritance b Ich 
towards the offspring, 


If the child does not have a paternal grandmother, then the Sister. 
have a higher priority as compared to the paternal and maternal wigs 
for they are the daughters of both parents. It is for this reason that we hive 
given them precedence for purposes of inheritance. In one narration itis 
said that the maternal aunt has priority over a sister from the father’s side 
due to the words of the Prophet (God bless him and grant him peace), 
who said, “The maternal aunt is a mother.”4 It is also said that it is due to 
the words of the Exalted, “And he raised his parents high on the thrones 
where she was his maternal aunt, 


The sister from both father and mother has been given precedence 
for she is more loving thereafter the sister from the mother’s side fol- 
lowed by the sister from the father’s side, because they have a greater 
right on account of the mother. 


eing more loving 


Thereafter, the maternal aunts are preferable to the paternal aunts by 
giving preference to the close relationship with the mother. They descend 
just like we made the sisters descend. This means preference to those with 
relationship from both sides and then according to the relationship with 


the mother. Thereafter the descending scale for the paternal aunts is the 
same, 


And each one out of these who marries extinguishes her right, due to 
what we have related, and also because the husband of the mother, when 
he is a stranger, will give him what is less and will look down upon him, 
which is not in the welfare of the child. 


He said: The exception is the paternal grandmother when her hus- 
band is the paternal grandfather, for he stands in the place of the father, 
and will keep the welfare of the child in view. Likewise each husband who 
is within the category of the prohibited degree,® due to the existence of 
the love, taking into account the nearness of kin. 


Sees 
‘It is reported from ‘Ali, Ibn Mas‘aid and Aba Hurayrah (God be pleased with them 
all), and is recorded in various reports. Al-Zayla’i, vol. 3, 267-68. 
Qur'an 12: 100 


‘Like a paternal uncle if he marries the child’s mother, 
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For a woman who has lost her right due to marriage, the right will 
revert if the marriage relationship is dissolved, because the obstacle 
stands removed. 


If the child does not have a woman among the relations and the men 
disagree about him, then the preference is to be given to one who is clos- 
est on the basis of ‘asabiyyah (residuaries), because wilayah belongs to 
the nearest of kin, and the grades have been identified at the relevant 
place. The infant girl, however, is not to be given to male relatives who 
are not within the prohibited degree, like the emancipating master and 
paternal uncle's son in order to avoid temptation. 


The mother and the maternal grandmother have a greater right to 
the custody of a boy until he is able to eat, drink, dress, and perform 
istinja’ all by himself. In al-Jarni‘ al-Saghir the statement is until he is 
independent and is able to eat, drink and dress up all by himself. The 
meaning of both statements is the same, as being completely indepen- 
dent is possible with the ability to perform istinja’. The reasoning is that 
once he is independent, he needs to be disciplined and to be taught the 
manners and habits of men. The father is more capable of disciplining 
him and give him training for the cultivation of the mind. Al-Khassaf 
(God bless him) determined the age of independence to be seven years 
going by the majority of the cases. 


The mother and the maternal grandmother have a superior right for 
the custody of the girl until she starts menstruating. The reason is that 
after becoming independent she is in need of learning the ways of women 
and the mother is more capable of imparting such training. After puberty, 
she is more in need of security and protection, and the father is stronger 
in this and in providing guidance, It is narrated from Muhammad (God 
bless him) that she is to be given to the father when she reaches the age of 
desire, for the need for protection is realised then. 


Women other than the mother and maternal grandmother have a 
greater right to the girl until she reaches the age of desire. In al-Jami* al- 
Saghir until she is independent. The reason is that these women cannot 
employ her in work, and for this reason cannot give her services on hire, 
therefore, the purpose is not attained, as distinguished from the mother 
and maternal grandmother as they are able to do so under the law (shar’). 


The slave woman, when she is emancipated by the master, as well as 
the ummm al-walad when manumitted, are like the freewoman in their 


Al-Hidayah 


rights of custody over the child. The reason is that they are } 
women at the time of accrual of the right. They do not have at free. 
custody of the child prior to their emancipation, because of the SIBHE to 
to provide care to the child, being occupied with the service often 
The Dhimmi woman has a right to the custody of her chi ae 
such age that they do not understand the difference between ann till 
or till the time that there is an apprehension that they will oe 
unbelievers, due to the loving care required prior to such “a ane 
likelihood of injury after it. nd the 
The boy and the girl do not have an option (in all this). Al-Shag 
(God bless him) said that they do have an option, because the Pyro fh 
(God bless him and grant him peace) granted them such an option i 
argue that the child, due to lack of discretion, will choose the person oe 
is more lenient and who gives a free hand for play. In such a case lovin 
care is not realised. [t has been proved as authentic that the Gompardans 
(God be pleased with them) did not grant an option.* As for the tradition 
we would say that the Prophet (God bless him and grant him peace) said, 
“O Lord, guide him,”? and with his prayer the child was guided in his 
choice. In the alternative, the tradition will be construed to apply toa 
child who is a major. 


75.1 LEAVING THE CITY 


If a divorced woman wishes to leave the city along with her child, then 
she does not have the right to do so, due to the injury in this to the father. 
Unless she is going with the child to her hometown, and it is a town 
where the husband married her, because the husband made that location 
binding for himself according to custom and the law (shar‘) The Prophet 
(God bless him and grant him peace) said, “He who establishes family 
relations in a city is one of them.” It is for this reason that the enemy 
becomes a Dhimmi. If, however, she decides to move to a town that is 
not her hometown, but the marriage took place there, then al-Qudari 


OC 
It is recorded by the compilers of all the four Sunan. Al-Zayla‘i, vol. 3, 268. 


"Ithas preceded, for example. j ith hi 
y , ple, in the case wh 7 -ased with him) 
delivered the child to the mother. Al-Zayla', vol. aad eereen 


*Tt is recorded by Aba Dawad. Al-Zayla‘i, vol. 3, 269. 


“ILis recorded by Ibn Abi Shaybah in hi ef 
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indicates in the Book that she does not have a right to do so, This is the 
narration of the Book of Divorce. It is, on the other hand, stated in al- 
Jami’ al-Saghir that she does have such a right. The reason is that when 
a contract takes place in a certain location, it gives rise to the operation 
of the rules there, just like sale gives rise to the delivery of goods at the 
place of contract, and among these rights is the wight to the custody of 
the child. The reasoning underlying the first view is that marriage in a 
strange land is not, according to custom, an undertaking to reside there. 
This is the correct view. The conclusion is that it is necessary to have both 
conditions together, that is, the homeland and the fact that the marriage 
took place there. 

All this applies when there is between the two towns a sufficient dis- 
tance. If the towns are so close by that it is possible for the father to see 
his child and then be able to spend the night at his own house, there is no 
harm in her moving there. The same response is given for two villages. If 
she moves from a village of the city to the city, there is no harm. This is in 
consideration of the welfare of the minor so that he can grow up learn- 
ing the culture of the city. There is no harm in this for the father. In the 
reverse situation there is harm for the minor if he grows up among the 
villagers and adopts the habits of the people of the countryside; in such a 
case she is not to move to the village. 


Chapter 76 


Nafaqah (Maintenance) 


He said: It is obligatory for the husband to provide maintenance to his 
wife whether she is Muslim or an unbeliever, when she is ready to stay at 
the residence (to be provided), in which case he is under an obligation 
to provide maintenance, clothing and residence, The basis for this are 
the words of the Exalted, “Let the man of means spend according to his 
means: and the man whose resources are restricted, let him spend accord- 
ing to what Allab has given him,” and His words, “But he (the father 
of the child) shall bear the cost of their food and clothing on equitable 
terms.”* In addition there is the saying of the Prophet (God bless him 
and grant him peace) on the occasion of the Farewell Pilgrimage, “They 
have a right over you for their food and clothing according to what is 
customary. * Further, maintenance is the compensation for the restraints 
placed upon her. Each person who is restricted to meeting obligations 
for another is entitled to maintenance. The basis for this is the office of 
the qadi and the official in the case of zakat. In these evidences there are 
no details, therefore, the Muslim woman and the unbelieving woman are 
equal for this purpose. 

In the provision of maintenance the status of both shall be consid- 
ered. This feeble servant has to say that this is the investigation of Khassaf 
(God be pleased with him) and the fatwa today is upon this. The mean- 
ing in detail is that if they are enjoying financial ease, the maintenance of 
the well off is to be provided, but if the spouses are in financial straits, the 


‘Qur'an 65:7 
*Qur’an 2: 233 


‘This has preceded as a lengthy tradition from Jabir (God be pleased with him). 
Al-Zayla‘i, vol. 3, 271. 
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maintenance of those who are hard up is to be provided, Al-Karkhj 
bless him) said that the status of the husband alone is to be t oe 
account. This is also the view of al-Shafit (God bless him). The bas; aa 
the words of the Exalted, “Let the man of means spend a ie 
means," 

The reasoning for the first view is the directive of the Prophet (g 
bless him and grant him peace) to Hind the wife of Aba Sufyan Tak 
what is fair from the wealth of your husband what is sufficient for on <r 
for your child.”* In this he considered her status and that is the underlyin 
figh. Maintenance is obligatory in accordance with what is sufficient a 
a poor woman does not need the maintenance of those who enjoy finan. 
cial ease. Accordingly, the meaning of excess does not apply. As for the 
text, we give a ruling according to what it requires and the requirement js 
that he is to pay according to what is within his capacity at the time and 
the remaining becomes a debt attached to his liability. The meaning of 
the word ma‘rif in the text is “the average,” and that is obligatory, This 
elaborates that there is no meaning in the fixing of the quantity as has 
been held by al-Shafil (God bless him) saying that for the well off it is 
two mudds, for the person in financial straits it is one mudd, while for 
one having reasonable means it is one and one-half mudd, The reason \s 
that what is made obligatory by way of being adequate does not admit of 
quantification according to the shar‘ (law). 

If she refuses to submit herself to her husband until she is paid her 
dower, she is still entitled to maintenance, because she refused on the 
basis of a right. Thus, the absence of being restrained is due to a cause 
that originated with him, therefore, the right is deemed not to have been 
lost. 

If the woman goes away, she is not entitled to maintenance until she 
returns to his house, because the loss of confinement is due to her, If 
she returns the confinement will be renewed and maintenance will be 
reyived. This is distinguished from the situation where she refuses to have 
sexual intercourse while remaining in her husband's house as confine- 
ment persists and the husband is able to coerce her to have intercourse." 





*Qur'an 65:7 

*It has been recorded by all the sound compilations, except al-Tirmidhi. Al-Zayla’i, 
vol. 3, 271. 

*This is being considered marital rape today. 
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If she is a minor with whom intercourse is not undertaken, then 
maintenance for her, because the denial of cohabitation 1s due 
to a cause found in her. Obligatory confinement is such that it Reems 
3 means to the entitled purpose through marriage and that is not ae 
here, as distinguished from the case of a woman who is ill, which we wi 

elaborate. Al-Shafi'i (God bless him) said that she is entitled to mainte- 
nance for he considers her the subject-matter of ownership as is the case 
with an owned slave woman through lawful ownership. We maintain that 
the dower paid is compensation for ownership, and two counter-values 
cannot be combined for one counter-value, thus, she has dower and not 


there is n0 


maintenance. 

If the husband is a minor who is not old enough to have intercourse, 
while she is grown up, she is entitled to maintenance from his wealth. 
The reason is that submission is complete on her part and the inability is 
from his side and he is deemed equivalent to the husband with an ampu- 
tated organ or one who is impotent. 

if a woman is imprisoned for non-payment of a debt, there is no 
maintenance for her. The reason is that loss of confinement to the house 
is due to her because of the demand by the creditor. If itis not due to her 
as when she is unable to pay, the cause is still not due to him. Likewise, 
when she is forcefully abducted by a man who flees with her. According to 
Aba Yasuf (God bless him) she is entitled to maintenance, but the fatwa 
today is according to the first view. The reason is that the loss of confine- 
ment is nat due to him so the confinement may be determined to persist. 
Likewise if a woman proceeds on hajj with a mahram, because the loss 
of confinement to the house is due to her, It is narrated from Aba Yusuf 
(God bless him) that she is entitled to maintenance, because undertaking 
a definitive obligation amounts to an excuse, however, he is obliged to pay 
the maintenance of one resident and not that of one going on a journey, 
for she is entitled to that alone. If the husband travels with her for hajj 
she is entitled to maintenance by agreement. The reason is that confine- 
ment continues with her being in his control, but the maintenance of the 
resident is due and not that of one on a journey, nor is rent due on the 
basis of what we said, 

If she falls ill in the house of the husband, she is entitled to main- 
tenance. Analogy dictates that there be no maintenance for her, because 
illness prevents intercourse, as there is loss of confinement for purposes 
of intercourse. The reasoning underlying istifsan is that the husband can 
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come close to her and touch her and she looks after the hoy 
prevention is due to an obstacle that is similar to menstruation AS 

ing to Abi Yusuf (God bless him) if she submits herself and ae cord. 
falls ill, maintenance is obligatory due to the realisation of sibinigh 
however, she falls ill and then submits herself, it is not obligatory fon If, 
submission was not sound. The jurists said that this is good (ax ‘en hon 
and in the Book are statements that indicate this. Hsan) 


The husband, ifhe is well off, is obliged to pay maintenance for her 
well as for her servant. The meaning here is the elaboration of the ‘der 
tenance of the servant. Consequently, it is stated in some manuscripts “ 
is made obligatory for the husband, if he is well off, to pay the mainte. 
nance of her servant.” The construction placed on this is that Providing 
adequately for her is obligatory. Providing for the servant is part of giving 


her adequately as it is necessary for her to have one. 


se, and the 


Maintenance for more than one servant is not to be made obliga- 
tory. This is the view according to Aba Hanifah and Muhammad (God 
bless them). Abi: Yusuf (God bless him) said that it is to be made oblig- 
atory, because she needs one servant for household chores and another 
for dealing with matters outside the house. The two jurists argue that 
the same person can look after both tasks, therefore, there is no need for 
two persons. The reason is that if he were to meet her needs himself jt 
would be deemed sufficient, likewise if one person were to stand in his 
place. They said that the financially well off husband is obliged to provide 
the same maintenance for the servant that a husband in financial straits 
provides for his wife, which is the minimum subsistence. His statement 
in the Book, “If he is enjoying financial ease,” is an indication that there 
is no obligation to pay the maintenance of a servant if he is in finan- 
cial straits. This is a narration of al-Hasan from Abi Hanifah (God bless 
him), which is the correct view as distinguished from what Muhammad 
(God bless him) said. The reason is that the obligation upon the hus- 
band in financial straits is to pay the minimum subsistence and this is 
one where the wife serves herself. 


If a person is unable to pay his wife’s maintenance, they are not to 
be separated rather it will be said to her, “Borrow against the liability of 
your husband.” Al-Shafiil (God bless him) said that they are to be sep- 
arated, because he has failed to retain her in an equitable way. The gadi 
stands in his place in pronouncing the separation, as is the case of the 
person with an amputated organ or the impotent person. In fact; this 
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case has a higher priority for separation, because maintenance isa much 
stronger thing. Our argument is that (by separation) his right stands 
ed and her right is delayed. The first is stronger with respect to 
injury, and this (the lesser injury) is so as maintenance becomes a debt 
imposed by the adi, thus, it can be recovered in the next period. The 
joss of a right to wealth is subservient in the case of marriage and is not 
attached to what is the main purpose, which is procreation. The benefit of 
the instruction to raise a loan, along with judicial support, is that she can 
transfer the claim of the creditor to the husband. If, however, the raising 
of the loan is without the directive of the qadi, the debt will be claimed 
from her and not the husband. 


annull 


If the qadi awards her the maintenance of a person in financial 
straits, hut then he becomes financially well off after which she files a 
claim for more, the maintenance of one in financial ease is to be com- 
pleted for her. The reason is that maintenance varies with financial ease 
and hardship, and what he awarded was maintenance that is not obliga- 
tory (now), thus, if the husband's financial status changes, she has a right 
to demand her full right. 


If the husband does not provide her with maintenance for a cer- 
tain period, and she demands this maintenance from him, then there 
is nothing for her, unless the qadi had determined maintenance for her 
or if she had made a settlement with the husband for part of the past 
maintenance, in which case the qadi will award her the past mainte- 
nance. The reason is that maintenance is a grant in our view and not a 
counter-value, as has preceded, therefore, the obligation is not strength- 
ened except through adjudication, It is just like a gift, which does not 
become obligatory except by a strengthening factor and that is posses- 
sion, Settlement (sulh) has the same status as adjudication, because his 
authority over himself is stronger than the authority of the qadi aver him. 
This is distinguished from dower, which is a counter-value. 


If the husband dies after an award of maintenance is pronounced 
against him, and several months pass, the claim of maintenance lapses, 
Likewise if the wife dies. The reason is that maintenance is a grant and 
grants lapse on account of death, just as a gift becomes void with death 
prior to taking possession. Al-Shafi'i (God bless him) said that it is con- 
verted into a debt prior to adjudication and is not extinguished because 
of death. The reason is that it is a counter-value in his view, and is to be 
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treated like all other debts. The response to this we have already elaby 
rated, 

if he grants her in advance the maintenance of a year, that is, hasten 
payment, and thereafter dies, nothing is to be recovered from her, This 
is the view according to Aba Hanifah and Aba Yiisuf (God bless them) 
Muhammad (God bless him) said that the maintenance of the Perio d 
that has passed is to be calculated and the remainder is to be credited 
to the (estate of the) husband. This is also the view upheld by al-Shafy 
(God bless him). The same disagreement governs clothing, because the 
wife has hastened it as a counter-value in conformity with what is due 
to her as a result of confinement to the house. The entitlement stands 
annulled due to death, therefore, the counter-value is diminished in the 
same ratio, just like the subsistence paid to the qadi and the grants made 
to the fighters, The two jurists argue that it is a grant and it is followed 
by possession. There is no recovery of grants after death as their hukm 
(legal effect) stands terminated, as in the case of a gift. Consequently, if 
the maintenance is lost without having been consumed by the woman, 
it is not to be recovered from her on the basis of consensus (ijmd‘), It is 
related from Muhammad (God bless him) that if she takes possession of 
the maintenance of a month or what is less nothing is to be recovered 
from her as it is insignificant and takes the rule of what is consumed 
currently. 

If a slave marries a freewoman then her maintenance becomes a debt 
for which he can be sold. The meaning is that if he marries her with the 
permission of the master. The reason is that it is a debt that becomes 
obligatory as his liability due to the existence of its cause. Its existence 
becomes evident with respect to the master, therefore, it becomes linked 
to his slave like the debt of trade in relation to the slave authorised to 
trade. It is up to him to ransom him with payment, because the wife's 
right is attached to maintenance and not to the corpus of the slave. If the 
slave dies, the claim is extinguished, Likewise if he is killed according to 
the authentic narration, because it was a grant (and not a debt). 

if a freeman marries a slave woman and her master lets her stay 
with him at his house, then he is liable for maintenance, because con- 
finement to the house stands realised. If he does not permit her to stay 
with the husband then there is no maintenance, due to the absence of 
confinement. Permission to stay with the husband is where he leaves her 
alone at the husband's residence and does not employ her for services. if 
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loys her after letting her stay there, maintenance is extinguished, 
been’ anata is lost, Letting her stay exclusively with the husband 
ERNE on him in the case of marriage, as has preceded, If, how- 
ae aca serves the master occasionally without his employing 
we Setar is not extinguished for he did not employ her so as to 
se to her return. The mudabbarah (to be set free upon the death of 
cater) and the slave mother are like the married slave woman in this 


respect. Allah, the Exalted, knows what is correct. 


76.1 RIGHT TO RESIDENCE 


It is the liability of the husband to make her reside in an independent 
house in which there is no one else who belongs to his family, unless 
she chooses that herself. The reason is that residence is part of what 
is deemed adequate for her, therefore, it is obligatory like maintenance. 
Accordingly, Allah has made it obligatory along with maintenance. If the 
Almighty has made it obligatory as her right, then he has no right to 
make her share it with another. The reason is that such sharing is injuri- 
ous for her as she cannot be carefree about her things, it prevents her free 
interaction with her husband as well as from cohabitation. The exception 
is where the woman chooses this herself for then she is agreeing to the 
reduction of her rights. 

If he has a child from another, the husband does not have the right 
to make it reside with her, due to what we have elaborated. If he makes 
her reside in a room within a house, where it can be closed it would be 
sufficient as the purpose has been achieved. 

He has a right to prevent her parents, children from another man, 
and her relatives from visiting her in her house. The reason is that the 
residence is in his ownership and he has a right to prevent entry into 
his property. He is not to prevent them (her relatives) from looking at 
her and to speak to her at any time they choose, as that will amount to 
the severing of the womb. In letting them do so there is no injury being 
caused to him, It is said that he is not to prevent them from visiting her or 
speaking to her, but he may prevent them from staying on and constant 
presence, because their prolonged stay and speech is detrimental. It is also 
said that he is not to prevent her from going out to visit her parents nor to 
Prevent them from visiting her each Friday. In the case of other persons, 
the number is linked to one year. 
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If the husband disappears and he has wealth that is j 
of another, who acknowledges it as well as the marria oe POSsessig, 
qadi is to award maintenance from this wealth for the a Contract, the 
ing husband, the minor children and his parents. Likewise - the Miss. 
knowledge of the qadi even though the man (in possess} It iS in the 
The reason is that when he acknowledged the existence a ve i, 
well as the deposit, he acknowledged that she is entitled to tain ites 
she has a right to take from the wealth of her husband wae ‘ ate 
sent. The acknowledgement of the person in possession is rs ie 
against him (the husband), especially in this case. If he denies ieee 
two facts, the testimony of the woman will not be admissible a iene 
(the custodian), because the custodian is not a party in the sre "4 
lishing the relationship of marriage against him nor is the yori ieee 
in proving the rights of the person missing. If this ( marriage) is < 
lished in his case, the proof will also operate against the missing per 2 
Likewise if the wealth in his possession is held by way of mudaiibar The 
same response is given in the case of a debt. All this applies if the wealth 
is of a type that can be claimed through her right, like dinars, dirhams 
food or clothing that is suitable for her right. If, however, the wealth is of 
another species, maintenance is not to be awarded as for that he will need 
to sell the goods, and the wealth of the missing person cannot be sold by 
agreement. In fact, according to Abii Hanifah (God bless him) it cannot 
be sold even in the case of one present, therefore, the same applies to one 
absent. As for the two jurists, the reason is that he adjudicates against the 
person present when he is denying it, but he cannot adjudicate against a 
person absent for he does not know whether he is denying it. 


He said: He is to take a surety from her for the amount paid, in the 
interest of the person absent, because it is possible that she has already 
taken the maintenance or her husband has divorced her and her waiting 
period is over. He (the Author) distinguished between this case and the 
case of the inheritance when it is divided between the heirs in the presence 
of witnesses (confirming them as heirs) and they have not said that they 
know of another heir. In such a case a surety is not obtained according ! 
Abu Hanifah (God bless him). The reason is that in this case the person 
for whom surety is taken is unknown, while in this case he is known, 49 
it is the husband. She is also required to take the oath by Allah for what 
she is paid to preserve the interest of the missing person. 
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He said: He (the qadi)is not to award from the wealth of the missing 
person, except to these persons. The distinction is that the maintenance 
of these persons becomes due prior to the award by the qadi, therefore, 
they have the right to take prior to adjudication by the q@di. It is as if 
the award of the adi is additional support for them. As for other near 
relatives, their maintenance becomes due through the award of the qadt 
as it is a matter that is subject to ijtihad, and passing a judgement against 
a person who is absent is not permitted. 


If the qadi is not aware of her being his wife, when the person hold- 
ing the wealth does not acknowledge it either, and she brings witnesses to 
prove she is his wife, or if he has not left any wealth and she brings wit- 
nesses to prove marriage so that the qadi may award maintenance against 
the missing person and direct her to raise a loan for the purpose, then 
the qadi is not to adjudicate all this, because it amounts to adjudicating 
against a missing person. Zufar (God bless him) said that he is to adju- 
dicate this matter as it is for the preservation of her interest, while there 
is no injury in this to the interest of the missing person. If he were to 
reappear and affirm what she has claimed, she will have taken her right. 
If he denies it, he will be made to take the oath, and if he refuses he will 
be affirming her claim. If she were to bring witnesses, her right would be 
established, but if she is unable to do so the surety or the woman will be 
held liable. Today, the gadis act upon this. The qadi awards maintenance 
against the missing person due to the need of the people, and this is a 
matter that is subject to ijtihad. On this issue there are other opinions too 
that have been withdrawn, therefore, these are not mentioned. 


76,2 Divorcees, WIDOWS AND OTHER CASES 


If a man divorces his wife, then she has maintenance and residence 
during her waiting period whether the divorce is revocable or irrevo- 
cable, Al-Shafi'l (God bless him) said that there is no maintenance for 
the woman separated irrevocably, unless she is pregnant, As for the one 
whose divorce is revocable, her nikah still continues, especially in our 
view, for it is lawful for him to have sexual intercourse with her. As for one 
whose divorce is irrevocable, the reasoning underlying his view is based 
upon what is reported from Fatimah bint Qays, who said, “My husband 
divorced me thrice, and the Messenger of Allah (God bless him and grant 
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him peace) did not award me residence or maintenance’? F 

has no rights of ownership with respect to her, and maintenan Urther, 
upon ownership. It is for this reason that maintenance js not 5 ba 
for the woman whose husband has died due to the lack of ow itor 
This is distinguished from the case where she is pregnant, be nership, 
we have identified through the text, which in the words of age tha 
is, “And if they are pregnant, then spend (your substance) on th in 
they deliver their burden.”* Our argument is that maintenance is i e a 
confinement to the house, as we have mentioned, and costlier = af 
sists with respect to the main purpose of nikah, which is Drocrettia 
the waiting period is obligatory for the preservation of progeny, it (tes é 
the obligation of maintenance due to which she has residence bat 0 i 
basis of consensus (ijma‘), It is as if she has become pregnant The t ; 
dition of Fatimah bint Qays was rejected by ‘Umar (God be pleased vit 
him). Thus, he said: “We will not cast aside the Book of our Lord nor th 
Sunnah of our Prophet for the statement of a woman about whom i. 
do not know whether she is telling the truth or is lying, has retained it in 
memory or forgotten. I heard the Messenger of Allah (God bless him and 
grant him peace) saying, ‘For the woman divorced thrice is maintenance 
and residence as long as she is in her waiting period” ”® Her tradition was 
also rejected by Zayd ibn Thabit, Usamah ibn Zayd, Jabir and ‘A’ishah 
(God be pleased with them all). 

There is no maintenance for the woman whose husband has died. 
The reason is that her confinement is not due to the right of the husband 
rather it is due to the right of the law (shar‘), and her staying confined is 
worship on her part, Do you not see that identification of the vacation of 
the womb is not taken into account in this so that taking note of men- 
struation is not stipulated in her case. Accordingly, maintenance is not 
te a = Brie maintenance becomes due in phases, 

- “aig ; 
sient of the a ip after death, thus, it cannot be imposed on the 
Are ate ar Pot renee that occurs due to an offensive act of 
shee baat anal Y or kissing the son of the husband (stepson); 
intenance for her. The reason is that she has confined 


SS 
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272, &d by all the sound compilations, except al-Bukhan, Al-Zayla’i, vol. 5 
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herself without lawful right, and it is as if she has become rebellious. 
This is distinguished from the case of dower after ppniseeNOn Se mar- 
riage, because submission is found through intercourse In lieu o Fe 
It is also distinguished from the case where separation has occurred on 
account of her, but without an offence, like the option of emai on 
or the option of puberty as well as separation due to lack of proportion 
status. The reason is that in such a case she has confined herself due toa 
right, and such a case does not extinguish maintenance, like the situation 
where she keeps herself confined for obtaining her dower. 

If he divorces her thrice and then, God forbid, she becomes an apos- 
tate, her maintenance is extinguished, but if she lets the son of her 
husband have physical access to her, she is entitled to maintenance. The 
meaning here is that she lets him have access to her after divorce, because 
separation occurs due to the three repudiations. Apostasy and and phys- 
ical involvement have no operation in this case, except that the apostate 
female is kept in confinement till she repents. There is no maintenance 
for one confined, and one who has physical contact is not kept in con- 
finement. It is for these reasons that the distinction is found. 


76.3 MAINTENANCE OF MINOR CHILDREN 


The maintenance of minor children is the liability of the father and no 
one else participates in this with him, just like no one else participates 
with him in the maintenance of the wife. This is due to the words of the 
Exalted, “But he (the father of the child) shall bear the cost of their food 
and clothing on equitable terms.”"° The mawlud lahit is the father. 

If the child is breast-fed, then the mother is not obliged to breast-feed 
him, due fo what we elaborated that adequate subsistence is the liability 
of the father. The wages of breast-feeding are like maintenance. Further, 
the reason is that she is probably not able to do so due to an inability 
found in her, therefore, compelling her to do so has no meaning. It is 
said in the interpretation of the words of the Exalted, “No mother shall 
be treated unfairly on account of her child,” that she is obliged to do so 
despite her reluctance. This is what we have mentioned as an elaboration 
of the rule, which means that if someone is found who will breast-feed 
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the child. If, however, no one is found to feed the child 
be compelled to feed the child for the survival of the Hes Mother j. 
and its loss 


He said; The father is to hire the woman who wi 
the mother is. As for the hiring by the hibee hs the chil Where 
his duty. His statement “where the mother is” means if : iit hiring is 
bringing up the child is her responsibility. satis t desires ag 
If he hires her to feed his child when she is his wif 
undergoing the waiting period on account of him, the hirce, Who is 
The reason is that feeding is her moral obligation ‘Allah a tee 
said, “The mothers shall give suck to their offsprin ma | ‘ =xalted, has 
an excuse due to the possibility of her inability. If oe cai she offers 
wages, her ability to do so becomes apparent when th eae et ae 
upon her. Thus, taking wages for such an act is not parle ee 
of ‘ woman undergoing the waiting period after a revocable divore chk 
€ position according to a unanimous narration (from our vat - 
ecause the marriage subsists. Likewise there is one narration eae 
ee ata irrevocably, In another narration it is said that hiring 
a , because the marriage stands dissolved. The reasoning of i 
s Mena that the marriage subsists for purposes of some ahkami,"! 
If he hires her when she is still married to him or is in the w iti 
ees ete a child of his from another woman, it is valid, ee 
Ke tes of her duties. If her waiting period is over and then he hires 
a s, for the feeding of his child it is valid, because the marriage is 
~ i in all respects and she is now like a stranger. 
saat . Hones oat “T will not hire her (the mother),” and brings 
auce dee ae ut then the mother agrees on similar wages or without 
kerio ick a ere right to feed the child. The reason is thal 
he bersheriice am e child and the welfare of the child requires that 
diesen: = nursing). If, however, she demands higher wages; 
ies, compelled to hire her, in order to avoid loss to the 
iniereehee . been indicated by the words of the Exalted, “No 
account of his hile eee a Pee of her child, nor the father oF 
her on wages higher than es enue sg 
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‘The maintenance of a minor is obligatory upon the father even if 
he differs from him with respect to religion just like the maintenance of 
the wife is obligatory upon the husband even if she professes a different 
faith. As for the child, it is due to the unqualified meaning of what we 
have recited. Further, he is a part of him and is like himself in meaning. 
As for the wife, the basis is that the cause is the valid contract of marriage 
and because maintenance is in lieu of confinement, which has been estab- 
lished through the valid contract. The contract between a Muslim man 
and an unbelieving woman is valid giving rise to confinement, therefore, 
maintenance becomes obligatory. 

In all the cases that we have mentioned, maintenance is obligatory 


ne father where the minor does not have wealth of his own. If, 


upon tl 
e is that the maintenance of a 


however, he does have wealth then the rul 
human being is from his own wealth whether he is a minor or a major. 


76.4 MAINTENANCE FOR PARENTS AND GRANDPARENTS 


A man is under an obligation to spend on his parents, his grandfathers 
and grandmothers, if they are poor, even if they profess a different faith. 
As for the parents, it is based upon the words of the Exalted, “Bear them 
company in this life with justice (and consideration). The verse was 
revealed in the case of unbelieving parents. It is not part of justice and 
fairness to live enjoying the blessings of Allah and to leave them to die of 
hunger. Likewise for the grandfathers and grandmothers for they too are 
like fathers and mothers. It is for this reason that the grandfather stands in 
the place of the father at the latter's death. Further, they were the cause of 
his life and that gives rise to their survival with the same status as parents. 
Poverty is stipulated, however, as the possession of wealth lends greater 
priority to the obligation of maintenance from their own wealth as com- 
pared to its obligation from the wealth of another. Maintenance is not 
prevented due to a difference in religion on the basis of what we have 
recited, 

Maintenance does not become obligatory with a difference in reli- 
gion, except for the wife, parents, grandfathers, grandmothers, children 
and grandchildren. As for the mother it is due to what we have recited 
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and that it is obligatory due to a valid contract that le 
ment as a duty that has a purpose. All this is not related Onfing. 
religion. As for the others, because being a part is est Kies 4 Comm 
part of a man is like the man himself, just as it does not ablished ang ; 
on himself due to his unbelief, it does not prevent the eee §Pendin 
part. The exception is that if they are the enemy, their ia of his 
obligatory on a Muslim even when they have come over Intenance js Not 
(aman). The reason is that we have been prohibited t er Safe-custady 
who fight with us due to our din. 0 be kind to those 
The Christian is under no obligation to 
Muslim brother, likewise a Muslim is under no obligatio 
maintenance for his Christian brother, The reason is that : Perils 
is linked to inheritance by the text as distinguished from anit 
through ownership for it is annulled due to kinship and ate 
hibited degree of marriage on the basis of a tradition,“ Ee the Pro: 
Bives rise to a bond that is further strengthened with the simila e ae 
Saat ee ee (of relatives) is stronger in cori off te 
sot the womb than the non-payment of maintenance. Accordi 
we have adopted for what is stronger the true underlyi era 
sid des Rive ence erlying cause (‘illah), 
radiata i eee a2 = illah that strengthens, It is for this 
of the child ae es he : reason is that they have priority in the wealth 
Reweteh oh Se - ae while they do not have such priority in 
shar thien Rew yig oie : also because the child is the closest person to 
obligation fall rst from whom their maintenance is claimed. The 
$ equally upon the males and females according to the most 


authentic narration (zahj 1 
n (2a -riwa ich i 
ae 3 (zahir al riwayah), which is correct as the meaning 


Maintenance is due for eac 
marriage if such relative is a 
is a major male who is poor 
reason is that maint 
of close relatives an 
is that they be in t 


ads to her 


Provide maintenance for his 


h relative within the prohibited degree of 
Poor minor, or is a poor major woman oF 
is and has a chronic illness or is blind. The 
aining the bond of the womb is obligatory in the case 
: not distant relatives, and the distinguishing factor 

€ prohibited degree of marriage. Allah, the Exalted, 


Se 
“It is recorded by al-Nasa’i to the 


rohibi 
ie Ibited degree of Matriage, 


such effect that whoever comes to own a relative in the 
uch relative is set free on his account. Al-‘Ayni, vol: 
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has said, “An heir shall be chargeable in the same way.” In the re citasion 
of ‘Abd Allah ibn Mas‘id (God be pleased with him), “An heir within 
the prohibited degree of marriage shall be chargeable in the same Way: 
Thereafter, it is necessary that attributes like need, minority, and being a 
fernale be found. Chronic illness and blindness are signs of need due to 
the existence of the inability. One who is able to earn is well off due to 
his earning as distinguished from the parents as the labour of earning 1S 
linked with them. The child is commanded to eliminate injury to them, 
therefore, maintenance is made obligatory despite their ability to carn. 


The share of maintenance is in proportion to the share of inheritance 
and the person will be compelled to pay it. The reason is that mentioning 
the heir in the text is an indication for considering the (share in) inher- 
stance. Further, liability is in proportion to revenue, while compelling ts 
for the satisfaction of the right of one to whom it is due, 


The maintenance of a major daughter and a son, who is chronically 
ill, is upon the parents in thirds: on the father is two-thirds and on the 
mother one-third. The reason is that inheritance is due to them in this 
proportion. This feeble servant says: This is what is related through the 
narration of al-Khassaf and al-Hasan (God bless them). In the Zahir al- 
Riwayah the entire liability is that of the father due to the words of the 
Exalted, “But he (the father of the child) shall bear the cost of their food 
and clothing on equitable terms.” Here the chronically ill is like a minor 
child. The distinction on the basis of the first narration is that the author- 
ity of wilayah and the burden of support are gathered in the father so 
much so that he is liable for his sadaqat al-fitr (amount due on id al-fitr), 
therefore, maintenance is also made specific to him. The major child is 
not like them due to the lack of wilayah in his case, therefore, the mother 
participates in this with him. For persons other than the father, the ratio 
of inheritance is taken into account, so that the maintenance of the minor 
is upon the mother and the grandfather in thirds, while the maintenance 
of the brother in financial straits is upon various sisters who are well off in 
fifths in accordance with inheritance, except that what is considered is the 
eligibility for inheritance on the whole and not its actual disbursement. 
Thus, if the person in financial straits has a maternal uncle and the son of 
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a paternal uncle, his maintenance is upon the maternal unc 
inheritance goes to the son of the paternal uncle. 

Their maintenance (close relatives) is not due when ther 
ence of faith, due to the annulment of the legal capacity for 
as that must be taken into account, 


Maintenance is not obligatory on the poor man, because jt j 
obligatory for strengthening the bonds of the womb and hej dear 
ig th € 1s entitled tg; 
himself so how can the obligation be demanded from him? This is dj 
guished from the maintenance of the wife and his minor child Kaori 
made it binding upon himself by going ahead with the cotitract fees : 
interests are not secured without it, and in such a case dificee baer 
cial straits do not operate. Thereafter, financial ease is determined on i 
basis of the nisab, according to what is narrated from Abi Yasuf (God 
bless him), According to Muhammad (God bless him) it is determined} 
what is in excess of maintenance for himself and his family for a sith 
or by what is surplus over this through his permanent and daily earning 
The reason is that what is taken into account in the case of the rights of 
individuals is the ability and not the nisab, as that is for financial ease. The 
fatwa today is on the first view where the nisab is the nisab that prevents 

sadagah (payment of zakat). 

If the missing son has wealth, the maintenance for the parents is to 
be awarded from it, and we have already elaborated the reasoning under- 
lying this, 

If his father sells his goods to recover his maintenance, it is permit- 
ted, according to Aba Hanifah (God bless him), and this is based upon 
istihsan. If he sells his immovable property, it is not permitted. In the 
opinion of the two jurists, it is not permitted to sell such property, and 
this is based upon qiyds. The reason is that he has no authority (wilayah) 
over him as it was terminated on the son’s attaining puberty, therefore, he 
does not possess such authority even during his presence. Consequently, 
he does not possess the authority to sell for any kind of debt except that 
of maintenance. Likewise, the mother does not possess such authority. 
According to Aba Hanifah (God bless him), the father has the author- 
ity to preserve his son’s wealth when he is missing. Do you not see that 
the wast has such authority, therefore, the father has greater priority for 
such authority due to the bond of affection. The sale of movable property 
falls within the authority of preservation, but immovable property is not 

like this as it stands Protected on its own, This is distinguished from the 


eisa differ. 
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case of relatives other than the father, for they have no authority at all 
to undertake transactions for him during his minority nor do they have 
authority of preservation after his majority. If the sale by the father is 
permitted and the price is of a species that is suitable for his right, which 
is his maintenance, he has a right to recover it from the price. It is )ust 
like selling the movable and immovable property for the minor, which is 
permitted due to complete wilayah, and then recovering his maintenance 
from it as it is a species compatible with his right. 


If the parents hold wealth belonging to the missing son and they 
spend on themselves from it, they are not to be held liable for com- 
pensation, because they have satisfied their claim as their maintenance 
becomes obligatory prior to adjudication, as has preceded. They have 
taken a species compatible with their right. 


If a stranger holds his wealth and he pays their maintenance with- 
out the permission of the gadi, he is held liable. The reason is that he 
has undertaken a transaction in the wealth of another without author- 
ity, because he is a deputy merely for safe-custody of the wealth. This is 
distinguished from the case where the qadi orders him to do so, as his 
directive is binding due to his general authority. When he is held liable, 
he cannot have recourse to the person who took possession of the wealth, 
as he came to own it through daman and it is as if he made a donation. 


Where the gadi makes an award of maintenance for the child, par- 
ents, and the next of kin, and a certain period passes over such award, 
it lapses. The reason is that the maintenance of these persons becomes 
obligatory to meet a need and is not due when financial ease exists, and 
such ease is found with the passage of time. This is distinguished from 
the maintenance of the wife, when the qadi makes an award, because that 
is obligatory even with financial ease, and is not extinguished with the 
attainment of financial ease in the past days. 


The exception is where the qadi has allowed (the relatives) to raise a 
loan in the person’s name. The reason is that the qadi has general author- 
ity and his order becomes the order of the missing person, thus, the debt 
becomes his liability that does not lapse with the passage of time. Allah, 
the Exalted, knows what is correct. 


Pe _ 
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76.5 MAINTENANCE FOR SLAVES 


su master is under an obligation to spend for the maintenance of h; 
ave woman and male slave, due to the words of the Prophet (God is 
him and grant him peace) about slaves, “They are your brothe Od blegg 
Allah, the Exalted, has made to fall under your authority. Feed oh pie 
of what you eat and clothe them out of what you wear, and do ee 
ment the servants of Allah.” sr tOF: 

If he refuses to do so and they have a means of earning, they should 
earn and spend on themselves, because in this is the securing of the inter- 
ests of both sides, as it will keep the owned slave alive and remain within 
the ownership of the master. 

If they do not have a means of earning like a slave who is chronically 
ill or a slave girl whose services are usually not let out on hire then the 
master will be compelled to sell them. The reason is that they are eligi- 
ble for maintenance, and in their sale is the satisfaction of their right as 
well as the survival of the right of the master by substitution (the price). 
This is distinguished from the maintenance of the wife as that becomes a 
debt that can be delayed. The maintenance of the slaves does not become 
a debt, and is annulled. It is also distinguished from the remaining ani- 
mal species, because they are not eligible for maintenance, therefore, the 
owner cannot be compelled to spend on them, except that he has been 
ordered to do so with respect to what is between him and Allah, the 
Exalted. The reason is that the Prophet (God bless him and grant him 
peace) has prohibited the tormenting of animals, and this occurs by not 
spending on them. He also forbade the wasting of wealth, and by not 
spending leads to the wasting of animals. It is narrated from Aba Yasuf 
(God bless him) that the owner is to be compelled, however, 
view is the one we have stated. Allah knows best. 


the correct 
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Chapter 77 


The Legal Status of Emancipation 


Emancipation is a transaction that is recommended. The Prophet (God 
bless him and grant him peace) said, “If any Muslim emancipates a 
believer, Allah will protect from the Fire each limb of his for each limb of 
the person set free.” It is for this reason that they deemed recommended 
that a man emancipate a male slave, and a woman set free a female slave 
so that the comparison of limb for limb may be realised. 


The Author (God be pleased with him) said: Emancipation is valid on 
the part of a freeman, who is major and sane, with respect to his own- 
ership. Freedom is stipulated, because emancipation is not valid except 
where ownership is found, and owned slaves cannot own. Majority is 
stipulated, because a minor does not possess legal capacity for the trans- 
action as it amounts to a manifest loss, and for this reason the wali does 
not have such authority over him. Sanity is stipulated as the insane per- 
son does not have legal capacity. Accordingly, ifa person who has attained 
puberty were to say, “I emancipated him when I was a minor,” his state- 
ment will be followed. Likewise if a person who emancipated were to say, 
“I emancipated him when I was insane,” where his insanity was manifest, 
and factors existed that negated the likelihood of emancipation. Similarly, 
if a minor were to say, “Every slave that I own will be free when I attain 
puberty,” it is not valid, because he does not have the capacity to issue 
a binding statement. It is essential that the slave be in the ownership of 
the emancipating person, thus, if he were to emancipate another person's 
slave such emancipation will not be executed, due to the words of the 
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Prophet (God bless him and grant him peace), “There is no Sita 
tion where one does not own a human being.”* Hetpa. 

Ifa person says to his male slave or to his female slave, “You ar 

« : » « : 5 e€ free 4 
or “You are emancipated,” or “You are liberated” or “You are released? 
or “I have set you free,” or “I have emancipated you,” then he abe a 
cipated the slave whether or not he had intended emancipation Th : 
reason is that these words are explicit in the meaning of emancipation e 
they are employed in the law and in practice for the purpose. Accordingly 
the need for intention is eliminated. These forms even when they th 
meant as reports are employed for the creation of rights in legal transac- 
tions on the basis of need, as is the case in divorce, sale and other Matters 

If he says that he meant thereby a false report or meant that he is 
released from work, he is to be deemed truthful morally (not legally), as 
such meaning is probable but he is not deemed truthful legally, because 
the intention opposes the apparent meaning. 

If he were to say to him, “O Freeman,” or “O Emancipated One.” the 
slave is emancipated. The reason is that it amounts to calling someone 
by a name that is explicit as it amounts to summoning the person called 
with the specific description mentioned. This is the actual application, 
It requires the realisation of the attribute in him and is established from 
his side. By proving it he requires its verification, and we shall repeat this 
in what follows, God, the Exalted, willing. The exception is where he has 
named him Freeman and then calls him by that name, because the pur- 
pose is naming with his proper name, which is the title he has given him. 
If he calls him in Persian saying, “O Azad,” where he has given him the 
name Hurr, the jurists maintain that he stands emancipated. Likewise, the 
opposite, because it does not amount to calling him by his proper name, 
thus, it will be considered to mean a report about an attribute (freedom). 

Likewise if he says, “Your head is free,” “Your face is free,” “Your neck 
is free,” or “Your body is free,” or he says to his female slave, “Your vagina 
is free.” The reason is that these words are employed to express the mean- 
ing of the entire body, and the discussion has preceded in the Book of 
Divorce. 

If he associates emancipation with an undivided part (percentage), 
it applies to that part (and thereafter extends to the whole), and the dis- 
agreement about this will be coming up God, the Exalted, willing. If 


*It has been recorded by Aba Dawiid and al-Tirmidhi. Al-Zayla’i, vol. 3, 278 
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however, he associates it with a specific limb, which does not imply the 
entire body, like the hand or foot, emancipation does not take place in our 
view, with which al-Shafi'l disagrees, and the discussion has preceded in 
the Book of Divorce where we elaborated it. 

If he were to say, “I do not own you,” intending emancipation 
thereby, the slave is emancipated, but if he did not intend it he is not 
emancipated. The reason is that it is probable that he intended, “I do not 
own you for | have sold you,” or he intended, “I do not own you for I 
have emancipated you.” One of these cannot be identified except through 
intention. 

He (God be pleased with him) said: The same applies to kinyar with 
respect to emancipation. The examples are like his saying, “You have 
moved out of my ownership,” “I have no hold over you,” “I have no claim 
of slavery over you,” and “I have moved out of your way,” for this implies 
the negation of a hold over him. Moving out of ownership or moving out 
of the way are probable in the same way for sale and kitabah as they are 
for emancipation, therefore, intention is necessary. Likewise his saying to 
his female slave, “I have let you go,” because it is the same as saying, “I 
have moved out of your way,” and this is narrated from Abt Yusuf (God 
bless him) as distinguished from the words, “I have divorced you,” which 
we will explain in what follows God, the Exalted, willing. 

If he were to say, “I have no authority over you,” intending emanci- 
pation thereby, the slave is not emancipated. The reason is that the word 
sultan (authority) is an expression for control, and the ruler has been 
called sultan due to his control over the kingdom. Ownership remains 
even with loss of control as in the case of the mukatab slave. This is dis- 
tinguished from the words “I have no hold over you,” because its negation 
in absolute terms is through the negation of ownership. The reason is that 
the master has a hold over the mukatab, therefore, it implies emancipa- 
tion. 

If the master says, “This is my son,” and persists in this, the slave is 
emancipated, The meaning of this issue is that if one like him (of his age) 
gives birth to one like him (of his age), but if he does not, then the issue 
is discussed (by al-Qudiri) after this. Thereafter, if the slave does not 
have a known ancestry, his paternity will be attributed to him, because 
the authority of claiming on the basis of ownership is established and the 
slave is in need of paternity, therefore, his paternity is attributed to him. 
Accordingly, his emancipation is established for he is linking paternity 
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to the time of conception. If the slave has a well known parent 

paternity is not established due to the impossibility of this beni his 
but he is emancipated by acting on the statement in its figurative oe true, 
due to the difficulty of acting upon the actual meaning. The Meat ste 
figurative use will be mentioned by us God, the Exalted, willing sof 


If he says, “He is my client (mawla),” or “O my client,” th 
emancipated, As for the first, the term mawla even though it 


me 


€ slave jg 


' < ” includ 
the meanings of “helper,” “paternal uncle’s son,” “authorities jn religion 
y 


“superior and subordinate in emancipation” yet the subordinate is iden 
tified here and becomes like a proper name for him. The reason is that 
the master is usually not given help by his owned slaves, and the Pater- 
nity of the slave is well known, therefore, the first meaning is eliminated 
The second and the third are a type of figurative use when the statement 
requires actual application. Attributing the meaning to the slave negates 
his being the emancipator, therefore, the meaning of the subordinate 
mawild is identified and linked to an explicit meaning. Likewise if he says 
to his female slave, “She is my client,” on the basis of what we have said, 
If he says that | intended thereby mawla with respect to religion or that 
he made a false statement, his statement will be deemed truthful for what 
is between him and Allah the Exalted. He will not be deemed truthful for 
purposes of adjudication as it opposes the apparent meaning. As for the 
second, when the subordinate was identified as the intended meaning it 
became attached to the explicit meaning, and calling by an explicit word 
leads to emancipation, as if he had said, “O Freeman” or “O Liberated 
Man.” Likewise, calling with this word. Zufar (God bless him) said that 
he is not set free through the second meaning as he intended respect like 
saying “O my master” or “O my owner.” We would say that the statement 
is used in its actual meaning and it has become possible to act upon it in 
distinction from what he has said, because there is nothing in it that 1s 
specific to emancipation and is, therefore, mere respect. 


If he were to say, “O my son” or “O my brother,” the slave is not 
emancipated. The reason is that a call is to alert the one called, except 
that when it is through an attribute that is possible for the one calling '0 
affirm on his part, it will be for the affirmation of that attribute in the 
one called, so that he can be made to come with that specific attribute, 
as was the case with the statement, “O Aurr,” as we elaborated. When 
the call is made through an attribute that is not possible for the caller 
to affirm from his side, it is merely a name without the affirmation 0 
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that attribute in that person due to the obstacle in the way. Sonship is 
not established by calling him so, for if he was created with the sperm of 
another he cannot be his son through such a call, therefore, it is merely 
for identification through a name. It is narrated from Abu Hanifah (God 
bless him) through an isolated report that the addressee is set free with 
these statements, but the reliance is on the authentic narration. 


If he says, “O son,” the slave is not emancipated, because the truth 
is as he has stated that the slave is the son of his father. Likewise, if he 
says, “O small son” or “O small daughter,” The reason is that this is 
the diminutive form of son and daughter without attributing them to 
himself, and the matter is as he has stated. 


If he says about a male slave, who cannot be born of him, “This is 
my son,” he is emancipated according to Aba Hanifah (God bless him). 
The two jurists said that he is not emancipated and that is the opinion 
of al-Shafi‘i (God bless him) as well. These jurists argue that this state- 
ment is meaningless in its true application, therefore, it is to be rejected 
and deemed redundant. It is like his saying, “I set you free prior to my 
being created, or your being created.” According to Aba Hanifah (God 
bless him), though this statement in its actual application cannot be given 
meaning, it can be given meaning in its figurative sense, because it is a 
report about his freedom from the time he came to own him. The rea- 
son is that sonship in the case of slaves is a cause for their freedom either 
by way of consensus or due to the bond of kinship. Using the cause and 
thereby intending the effect in the figurative sense is permitted in usage. 
Further, freedom coexists with (is dependent upon) sonship in the case of 
slayes. Expressing a similarity through a dependent attribute is one way 
of intending the figurative meaning, as has been known, therefore, it is 
to be construed in such meaning in order to avoid redundancy. This is 
different from the case that the jurists have presented as there is no possi- 
bility of the figurative meaning in that, therefore, rejection is determined. 
This is distinguished from the case where he says, “I cut you hands,” but 
the man takes out both hands and displays them as being sound, then this 
cannot be construed in the figurative sense with respect to an acknowl- 
edgement for paying compensation and undertaking it as an obligation, 
even though cutting of the hands is the cause for the obligation of pay- 
ing wealth, as cutting by mistake is the cause for the obligation of specific 
damages called arsh, This opposes the meaning of wealth in the unqual- 
ified sense in its description insofar as it is imposed upon the ‘aqilah to 
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be paid within a period of two years. Establishing all this is NOt aac: 

without actual cutting of the hands. Cutting is not the cause of POssib|e 
be established. As for freedom, it does not differ in essence an d ta Can 
rule, therefore, it is possible to deem it the figurative meaning, tS lepal 


If he were to say, “This is my father,” or “This is my mother” 
a person of this age cannot be born to them, then it is the Sipe on 
what we have elaborated. If he were to say about a minor boy, “Thieic af 
grandfather,’ it is said that it is governed by the same disagreement x ed 
it is also said that he is not emancipated by consensus, because this st ; 
ment does not affect ownership except through a link, which is the fath ‘ 
and this is not established in his statement. Accordingly, it is not Sosiby 
to deem a figurative meaning with respect to emancipation. This is sts: 
guished from paternity and sonship, because they have a direct bearing 
on ownership without an intervening cause. If he were to say, “This : 
my brother,” the slave is not to be emancipated according to the Zahir 
al-Riwayah. According to Abii Hanifah (God bless him), he stands eman- 
cipated. The reasoning of both narrations we have already explained, |f 
he were to say to his male slave, “This is my daughter,” it is said that it 
is governed by the same disagreement, while it is also said that it is gov- 
erned by consensus as the person pointed to is not of the same gender as 
the one named, therefore, the hukrm is related to the one named, and she 


is non-existent, therefore, is not taken into account. We have established 
all this in the Book of Nikah. 


If he says to his slave girl, “You are divorced” or “You are irrevaca- 
bly separated,” or “Put on a veil,” and he intends emancipation thereby, 
she is not emancipated. Al-Shafi'i (God bless him) said that if he intends 
that then she stands emancipated. Likewise on the same disagreement 
are interpreted all the explicit words as well as figurative meanings (in 
marriage as well as emancipation), according to what their Masha’ikh 
(jurists) (God bless them) have said. Al-Shafi'i (God bless him) argues 
that he intended what his words probably imply, because in both types 
of ownership (marriage and slave) there is some compatibility, because 
both types are ownership of something that can be taken into possession. 
As for milk yamin, it is obvious and likewise ow nership arising from mat 
tage with respect to the hukm of an ‘ayn. Consequently, perpetuity isa 
condition for it and limitation by time annuls it. Both statements operate 
to extinguish what is his right, which is ownership. It is for this reason 
that making it contingent through a condition is valid, As for the ahkam, 
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have been established due to a prior cause and that is his being a sub- 
they ith legal capacity. It is for this reason that the words emancipation 
a Sadi may be used figuratively for divorce. Likewise its opposite. 
an In our view, he has intended something that his statement does not 
imply as 4 probable meaning. The reason is that emancipation is aterm 
en established greater strength, while divorce removes a restriction. The 
in is that a slave is associated with inanimate things and with eman- 
cipation he is revived with ability. The married woman is not like this for 
she already possesses ability, but the restriction of marriage is an obstacle. 
This obstacle is removed through divorce and the power reappears. There 
is no ambiguity that the first has greater strength, and that the ownership 
of the right hand is superior to the ownership through marriage, there- 
fore, its extinction has greater strength too. A word is suitably used in its 
figurative sense for what is lesser in reality, and not for what is superior 
to it. Consequently, it will be prevented in what is disputed and will be 
permitted in what is its opposite. 

If he says to his slave, “You are like a freeman,” the slave is not eman- 
cipated. The reason is that the term “like” (mithl) is used for participation 
in some of the attributes in practice, therefore, a doubt is created with 
respect to freedom. 

If he were to say, “You are nothing but a freeman,” the slave stands 
emancipated, because an exception for a negative meaning establishes the 
positive meaning with emphasis, as is the case with the kalimat shahadah 
(There is no God, but God). 

If he says, “Your head is the head of a freeman,” he is not eman- 
cipated, because it is a comparison by eliminating the letter used for 
comparison.’ If he says, “Your head is a free head,” the slave is eman- 
cipated. The reason is that this establishes freedom in his being, because 
the head is an expression for the entire body. 


77.1 SLAVE RELATIVES 

Ifa person comes to own a relative in the prohibited degree of marriage, 
the slave is emancipated on his account. This is a report? related from 
the Prophet (God bless him and grant him peace), “Whoever comes to 
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seal is, the character kaf, to say ka-ra’s. 
Tis related by al-Nasa’t in his Suntan. Al-Zayla'i, vol. 3, 278 
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owna relative in the prohibited degree that relative is emanc i 
tradition in its generality includes each relative peciiaieniee et This 
for marriage whether it is by birth or otherwise. Al-Shafit Gonbite 
him) opposes us in those who are not related by birth. He cs Sod bless 
proof of emancipation without the consent of the owner a “> Mat tp 
qiyas or it does not require it. Brotherhood and what resembles tar by 
than kinship by birth (that is, between parents and children) a: ee 
prevents linking with them or reasoning leading to it. It js ior tee : 
that mukatabah within a mukatabah is not allowed for other thas Tee 
She 6 Sag i . Ose 
es by kinship of birth,® when it is not disallowed for those related by 
We rely on what we have related and also on the argume 
come to owna relative whose relationship is effective aoe aie 
riage, therefore, such relative is emancipated on his account. In fac Sie 
is effective in reality and kinship by birth is to be rejected (for thie 7 
pose), because it is this for which the strengthening of the bond has hen 
made obligatory and its severing is prohibited so much so that mainte- 
nance becomes obligatory and nikah prohibited. There is no difference 
if the owner is a Muslim or an unbeliever in the dar al-Islam due to the 
generality of the underlying cause (‘illah), The mukatab when he buys his 
brother or other such relative, the relative does not become a mukatab as 
he does not have complete ownership that can enable him to emancipate 
him, and the obligation is linked with the ability to undertake the act, 
This is distinguished from kinship by birth, because emancipation (of 
the entire family) is one of the purposes of kitabah. Accordingly, the sale 
of such a relative is prohibited and the slave is set free in order to realise 
the purposes of the contract. It is narrated from Abi Hanifah (God bless 
him) that even the brother will be part of the mukatabah. This is the view 
of the two jurists as well. Accordingly, we are obliged to prevent sale. This 
is distinguished from the case where he comes to own the daughter of 
his paternal uncle when she is also his sister through rada‘ (foster-sistef), 
because the prohibition is not established through kinship. A minor is 
deemed eligible for such emancipation and likewise an insane person S0 
that a close relative is emancipated on their account when they come to 


oe 
ut is related by the compilers of the four Sunan. Al-Zayla’i, vol. 3, 279. 
This means that if a mukatab slave who is paying in instalments for his freedom 
comes to own his father, the father is also treated as part of the mukatabah. This does 
not apply if he comes to own his brother. 


— 


gook IX: EMANCIPATION Al-Hidayah 13 


own him, because here the right of the individual is involved and this 
resembles maintenance. 

If a person emancipates a slave for the sake of Allah, or for Satan, 
or for an idol, the slave stands emancipated, due to the issuance of the 
essential element (rukn) of emancipation from one who has the legal 
city to do so with respect to the subject-matter. The words for near- 
ness, “for the sake of,” with respect to the first case (where it is for Allah) 
ig an excess and its absence with respect to the other two cases does not 
cause any disturbance. 

Emancipation by one coerced to do so or one in a state of intoxica- 
tion takes effect, due to the issuance of the essential element from one 
with legal capacity with respect to the subject-matter (slave) as is the case 
in divorce, and we have elaborated this earlier. 

If he makes emancipation contingent upon ownership or another 
condition, it is valid as in the case of divorce. As for ownership, there 
is a disagreement with al-Shafi'l (God bless him), and we elaborated this 
in the Book of Divorce. As for making it contingent with a condition, the 
reason is that it amounts to relinquishment (isqat), therefore, associating 
it with a condition is valid as distinguished from other types of owner- 
ship, as has been known within its own discussion. 

If the slave of an enemy moves over to our territory as a Muslim, he 
stands emancipated. This is based upon the words of the Prophet (God 
bless him and grant him peace) about the slaves of Taif when they crossed 
over to him as Muslims, “They are the emancipated slaves of Allah.” 
Further, he has preserved himself in a state when he was a Muslim, and 
slavery cannot be imposed on a Muslim as a new imposition. 

If a person emancipates a pregnant woman, the foetus is emanci- 
pated with her, as it is linked to her. If he emancipates the foetus exclu- 
sively, it stands emancipated without the mother. The reason is that there 
is no intended legal basis for her emancipation due to the absence of asso- 
ciation with her nor with the foetus as a consequence for it amounts to 
inverting the object of emancipation. Thereafter the emancipation of the 
foetus is valid, but its sale and gift is not valid, but none of these is a 
condition for emancipation, therefore, they are distinguished. 

If a person emancipates a foetus in lieu of wealth, it is valid, but the 
wealth is not due, because there is no basis for obligating the payment of 


capa 
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“It is recorded by Aba Dawid in the chapter on jihad. Al-Zayla’j, vol. 3, 280. 
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wealth for the foetus, due to the lack of authority over j . 
basis for making it binding for the mother with respec beri 
existence is separate from her. Further, stipulating a 
emancipation on someone other than the one bein 
valid, as has preceded in the discussion of khul’. The exist 

nancy at the time of emancipation will be known when she be of Preg. 
the child in a period that is less than six months from the és "ing forth 
cipation, as that is the minimum period of gestation. ene of eman, 

The child of a slave woman from her master is a free 
been created from his sperm, therefore, it is emancipate 
This is the basic rule and there is nothing conflicting w 
of a slave girl belongs to the master. 

The child of a slave woman from her husband belongs to her m 
due to its inclination towards the mother on the basis of hadanah Osi ° 
to the mingling of his sperm with hers where mutual exclusion is realiand 
while the husband has consented to this, as distinguished from the hi 
of the one deceived for in that case the father has not consented. 

The child of a freewoman is a freeman under all circumstances, 
because inclination towards her is greater, therefore, he follows her with 
respect to the attribute of freedom just as he follows her in ownership, 
slavery, tadbir (freedom after death), being the child of the slave mother, 
as well as kitabah. Allah, the Exalted, knows best. 
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& emancipated is not 


Person, as it has 
d on his account 
ith it, as the child 


Chapter 78 


Partial Emancipation 


If the master emancipates part of his slave that part stands emanci- 
pated, and he works for the rest of the value for his master, according 
to Abi Hanifah (God bless him), The two jurists said that the slave is 
fully emancipated. The basis is that emancipation can be split into parts 
in his view and emancipation can thus be confined to the part that is 
emancipated. According to the two jurists emancipation cannot be split 
into parts, and this is also the view of al-Shafi‘i (God bless him). Accord- 
ingly, associating emancipation with part of the slave is like associating it 
with the whole, therefore, the slave is emancipated as a whole. The two 
jurists argue that emancipation is the establishing of freedom, which is a 
legal power, and it is established by negating its opposite, which is slav- 
ery and that is a legal deficiency. In their view, all this cannot be split 
into parts and is like divorce, pardon in the case of qisas, and declaring 
a slave woman to be an unm al-walad. According to Abi: Hanifah (God 
bless him) emancipation is the establishing of the attribute of freedom by 
eliminating ownership or it is the elimination of ownership itself, because 
ownership is his right, while slavery is the right of the law (shar‘) or it is 
a public right. The authority for transaction is whatever falls under the 
authority of the person undertaking the transaction and this is restricted 
to the extinction of his right and nothing more. The basic rule is that 
a transaction is restricted to the object to which it is associated, while 
extension beyond that takes place due to necessity and in the absence of 
divisibility. Ownership, however, is divisible as in the case of sale and gift. 
Accordingly, emancipation in this case will follow this rule. 

Earning becomes obligatory as the value of the remaining part of the 
Ownership is in control of the slave. According to Abi Hanifah (God bless 
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him), the slave on whom earning becomes obligatory has the st 
mukatab slave, because attributing emancipation to a part i atus of 
the affirmation of ownership in the whole (for purposes of aS Tise tq 
tion), but the continuance of ownership in part of the slave preven 
Consequently, we have acted upon both evidences by grantin sk is, 
status of the mukatab, for he has the possession and not the = a the 
and earning has become like the counter-value of kitabah. The Goin ’ 
the right to demand earning from him and he has the option toe er has 
pate him (completely), because the mukatab is eligible for Sngear ts 
except that in this case if he is unable to pay he does not revert te ere 
The reason is that it is an extinction of a right that is not in Brous : 
anyone, therefore, it does not accept rescission, as distinguished ftom . 
case where kitabah is intended ab initio, as that is a contract that acce : 
igdlah (negotiated settlement) as well as rescission. In divorce and ae 
from qisds there is no middle ground, therefore, we have affirmed it for 
the whole giving preference to the prohibited over the permitted, Istilad 
is divisible in his view, thus, where the owner makes a mudabbarah and 
um walad up to the extent of his share, it will be restricted to that share 
alone. In the case of a (jointly owned) slave girl, when he guarantees the 
share of his co-owner by rendering his ownership fasid through istilad, he 
comes to own her fully through the guarantee and istilad is completed, 


Where the slave is owned by two co-owners and one of them eman- 
cipates his share, the slave is emancipated as a whole. If the emancipator 
is enjoying financial ease, the co-owner has the option to either eman- 
cipate the slave to the extent of his share or to hold his co-owner liable 
for the yalue of his share or even to hold the slave liable for earning and 
paying his share. Where he holds the co-owner liable, he has recourse to 
the slave, and the wala’ belongs to the emancipator. If he sets him free or 
asks him to earn his share, then the wala’ belongs to both. If the eman- 
cipator is in a difficult financial position, the co-owner has the option 
to emancipate the slave or to ask him to earn his share, and the wala’ 
is shared by them in both cases. This is the position according to Aba 
Hanifah (God bless him). The two jurists maintain that he has no choice 
in the case of financial ease except to hold the emancipator liable for his 
share and in the case of financial difficulty to ask the slave to earn his 
share. Further, the emancipator does not have recourse to the slave for 
the amount, and the wala’ belongs to the emancipator. 
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This issue’ is structured upon two principles. The first is the divis- 
ibility and non-divisibility of emancipation, as we have explained. The 
cond is that the financial ease of the emancipator does not prevent the 
* osition of earning on the slave according to Abi Hanifah (God bless 
Suny. while it does prevent it according to the twa jurists. The two jurists 
argue, with respect to the second principle, on the basis of the words of 
the Prophet (God bless him and grant him peace) about a person eman- 
cipating his slave that if he is well off, he is to be held liable for the share 
of the partner, but if he is poor the slave is to earn his share. Thus, he 
divided the liabilities, and division negates participation. According to 
Aba Hanifah (God bless him), he locked up the value of the partner 
within the slave, therefore, he has the right to hold him liable. It is just 
\ike the blowing wind casting the dress of a person into the dye prepared 
by another thereby colouring the dress; the owner of the dress is liable for 
paying the cost of the dye whether he is in financial difficulties or is well 
off, as we have said. Likewise here, except that the slave is poor, therefore, 
he is asked to earn. Thereafter, the financial ease that is stipulated is that 
of adequacy, that is, he should own wealth that is sufficient to pay for the 
share of the co-owner. It is not the financial ease of the wealthy, because 
with adequate ease a balance is maintained between the two sides by the 
realisation of what the emancipator intended with respect to nearness to 
Allah and the delivery of the share to the one who remained silent. 
‘Thereafter the legal reasoning for deriving the rule (takhrij) emerg- 
ing from the view of the two jurists is obvious, which is that the absence 
of recourse to the slave by the emancipator for the amount for which he 
has been made liable is due to the absence of imposing earning on the 
slave in the state of financial ease where the wala’ goes to the emanci- 
pator, as emancipation is entirely on his part due to its indivisibility. As 
for the takhrij on the basis of his (Aba Hanifah’s) opinion, the option of 
emancipation is due to the continuation of his ownership in the slave, as 
emancipation is divisible in his view. The imposition of liability on the 
emancipator is that of an offender for he has rendered vitiated the co- 
owner's share in the slave insofar as it prevents his sale, gift and so on, 
that is, transactions other than emancipation and its consequences along 
With requiring him to work, as we have elaborated. The emancipator has 


‘That is, recourse by the emancipator to the slave for the value of the remaining 
ownership and not having recourse to him on the provision of security. 
“It is recorded by all the six sound compilations. Al-Zayla’i, vol. 3, 282. 
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recourse to the slave for the payment he guaranteed, becaus 
to stand in the place of the one remaining silent through the Bes 
of surety, The co-owner had the right to recover the amount by Vision 
him earn; likewise the emancipator. The reason is that he came making 
him indirectly by the payment of the amount due, It is now as ifhe OWn 
him solely and he has emancipated a part of the slave, therefore ti : 
the option to emancipate the remaining part or if he likes to aibhn h 
earn the value. The wala’ belongs to the emancipator on the basis afte 
reasoning. The reason is that emancipation is entirely on his Part in 2 
far as he came to own him entirely on the payment of the amount i 
In the case of financial difficulty of the emancipator if he likes he ‘a 
emancipate him (entirely) due to the continuation of his Ownership ‘5 d 
if he likes he asks him to work as we have elaborated. Wala’ belongs to 
the emancipator in both cases, because emancipation is on his Patt. The 
person (slave) obliged to work does not have recourse to the emancipa- 
tor for what he has paid on the basis of a consensus among our jurists 
because he has worked for release from his bondage and he is not paying 
a debt on account of the emancipator, for he does not owe anything due 
to his financial hardship. This is different from the pledged slave if he ig 
emancipated by the pledgor who is in difficult straits, because he is work- 
ing for the release of bondage or for a debt that is due from the pledyor, 
therefore, he has recourse to him. 

The opinion of al-Shafi'l (God bless him) in the case of financial 
difficulties is like the opinion of the two jurists. In the case of financial 
difficulties, he said the share of the co-owner stays within his ownership 
and he may sell it or gift it, The reason is that there is no basis for making 
the co-owner liable due to his financial hardship, nor is there a basis for 
making the slave earn its value for the slave is not an offender and he has 
not consented to this. Further, there is no basis for emancipating the slave 
completely due to the injury being caused to the silent co-owner, there- 
fore, what stands determined is what we determined. We said that earning 
isa means for it does not need an offence to be justified, rather earning is 
based on the arresting of value within the slave. Thus, the power arising 
from ownership and the negative deficiency cannot both be combined in 
one person. 


If each co-owner furnishes testimony against his co-owner about 
€mancipation, the slave will work for both for their shares whether they 
are in financial ease or difficulty, according to Aba Hanifah (God bless 
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‘f one of them is enjoying financial ease, while the wher 
ardship. The reason is that each one of them believes 
-owner has emancipated his share, therefore, he has see 
tib in conformity with his belief, according to Abi Hanifa 
Jess him). Consequently, it has become prohibited for him to 
sine and he acknowledges this with respect to himself, there- 
ah i prevent from keeping him in bondage and he makes him 
fore, he 1S P son is that we are sure about the right to make hes bie 
earn, The rea s truthful for he is either his mukatab or his slave. 


is lying ori . j 
whether en eer has him work and this does not differ with finan- 


difficulty, because his right in both situations is in one of 
i The financial ease of the emancipator does not prevent the 
nw alan of earning, in Aba’ Hanifah’s view. Making the co-owner 
e TI de Bente difficult due to the denial of the co-owner, thus, the 
labs be js implemented, which is the requirement of earning. Wala’ 
eae if both of them for each one of them claims that the share of the 
Shae has been emancipated against his right, due to emancipation 
on his part, thus, the wala’ belongs to him, and he says: “My share has 
n emancipated through earning, therefore, wala’ belongs to me. 
Abia Yasuf and Muhammad (God bless him) said that if both are 
enjoying financial ease there is no requirement of work for the slave. The 
reason is that each one of them absolved him of earning through his claim 
of emancipation against his co-owner, because the financial ease of the 
emancipator prevents earning in the opinion of the two jurists. The claim 
is not established due to the denial of the other, however, being absolved 
of earning is established by his acknowledgement against himself. 

If they are in financial difficulties, he is to work for both, because 
each one of them claims that he is required to work for him whether he 
is lying or is truthful, as we have elaborated, for the emancipator is in 
financial straits, 

If one of them is enjoying financial ease while the other is facing 
financial constraints, he is to work for the one who is enjoying finan- 
cial ease, The reason is that he is not claiming compensation from his 
co-owner due to his financial difficulty; he merely demands earning from 
the slave, therefore, the slave is not absolved from earning. He is not to 
earn for the one who is in a difficult financial situation. The reason ts 
that he claims compensation from his co-owner due to his financial ease, 
therefore, he is absolving the slave from earning. Wala’ is suspended in 
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all this, according to the two jurists, because each one of therm ; 
ring it to his co-owner, while he claims to be absolved of <M ig rangi. 
remain suspended until they agree about emancipation b It thus, j is : 

If one of the co-owners says, “If so and so does not a One of the 
tomorrow, then this slave is a freeman.” The other ae ter this Ous 

7 , ‘a Wner : 
he enters this house, he is free.” The next day passes, 5 Says, “4 
known whether or not the person entered the house, one It jg No} 
slave stands emancipated, and he works for them for the oth ~alf of the 
is the rule according to Abt Hanifah and Aba Yasuf (God sf half This 
Muhammad (God bless him) said that he is to work for his sone mem) 
The reason is that by the extinction of the requirement of vicirls a Value, 
son against whom judgement has to be given becomes unknowr, ine Per- 
award cannot be made against an unknown person. It is as jf i ee 
another, “You have a claim of one thousand dirhams against ae pte 
In such a case, no ruling can be issued against either one of them : = 
uncertainty, Likewise here. The two jurists argue that we are certain h, : 
the extinction of one-half of the earning. The reason is that one he 
here is certainly breaking his vow, and with certainty about the ering 
tion of one-half. How then can a ruling be given about the obliuation 
the entire amount? Uncertainty is removed through spreading and dist 
bution (of the liability), as in the case where a person emancipates one of 
his two slaves without identifying one specific slave or by identifying him 
but forgetting which one and dying before recalling or elaborating, The 
derivation of rules in this is based upon the issue whether or not financial 
ease prevents the requirement of earning, and this is in accordance with 
the disagreement that has preceded. 

If they take the oath (as in the previous issue) about two slaves, 
each one owned by them separately, none of them will be emancipated, 
The reason is that the person against whom the ruling with respect to 
emancipation is to be given is unknown. Likewise, the subject-matter of 
emancipation is unknown. Uncertainty, therefore, becomes intense and 
prevents judgement. In the case of a single slave, the person in whose 
favour the judgement is to be rendered and the subject-matter of the 
judgement is known, thus, the known part dominates the unknown part. 

If two persons buy the son of one of them, the share of the father 
stands emancipated. The reason is that he has come to own a part of his 
relative and such purchase amounts to emancipation, as has preceded. 
No compensation is imposed on him (for the share of the co-owner), 
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ther or not the other was aware that he was his relative. The same 
ya if they come to inherit him, and the co-owner has the option to 
APT aminate his share or to require the slave to earn the value. This 
ae to Aba Hanifah (God bless him). The two jurists said 


‘ ule according 
ae the case of purchase the father pays one-half of the value if he is 

njoying financial ease. If he is in financial difficulties, the son works for 
é 


half the value for the co-owner of his father. The same disagreement gov- 
erns cases where they come to own him through a gift, charity or bequest. 
rdance with this reasoning, if two persons buy him, when one 
of them has taken an oath that he will emancipate him if he comes to 
own one-half share in him, the two jurists maintain that the father has 
annulled the share of his co-owner through emancipation, because buy- 
ing a relative amounts to emancipation. This becomes similar to the case 
where two strangers come to own the slave and one of them emancipates 
his share. According to Abu Hanifah (God bless him), he has consented 
to the vitiation of his share, therefore, he cannot ask him for compensa- 
tion. It is as if he had expressly asked him to emancipate his share, and 
the evidence of this is that he participated with him in something that 
becomes the underlying cause of emancipation, which is purchase. The 
reason is that purchase of a close relative is his emancipation to the extent 
that he becomes free of the liability of expiation through it, in our view. 

According to the apparent meaning of the opinion of the two jurists, the 
payment of the value is compensation for wasting his share, and it differs 
in the case of financial ease and difficulty, while it is extinguished due to 

consent. The rule does not differ with knowledge or lack of it, which is 

an authentic narration (zahir al-riwayah) from Aba Hanifah (God bless 

him). The reason is that the rule revolves around the cause; it is as if he 

says to another, “Eat this food,” when the food is owned by the one giving 

the order, but the one giving the order is not aware of this. 


In acco 


If a stranger begins first and purchases one-half of the slave, after 
which the father comes and purchases the other half, and he is well off, 
then the stranger possesses the option; if he likes he can hold the father 
liable for compensation. The reason is that he did not consent to the viti- 
ation of his share. If he likes, he can make the son work for the value of 
his half, for his share stands arrested within the slave. This is the view 
according to Abii Hanifah (God bless him). The reason is that the finan- 
cial ease of the emancipator does not prevent the requirement of work, in 
his view, The two jurists said that he has no option, and he is to hold the 
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father liable for half the slave’s value. The reason is that financ; 
the emancipator prevents the requirement of work in their ae fase gf 

If a person buys one-half of his son, while he is enjoy; W. 
ease, there is no liability for him (of paying for the other half) ania] 
to Aba Hanifah (God bless him). The two jurists said that h according 
he is enjoying financial ease. This means that he buys sail Is liable j¢ 
person who owns the entire slave. Thus, the seller will have = from 
compensation in his view. We have already stated the underlying of 
gal 


reasoning. 
If a slave is owned by three persons, and one of the CO-OWners .: 
ing financial ease declares that he will be free after his death = Enjoy. 
another co-owner, also enjoying financial ease, emancipates hj see 
which they agree upon liabilities, then the one remaining singe. ah 
right to make the mudabbir liable for one-third of the value of th . ie 
slave, but he does not make the emancipator liable, while the haan 
has the right to make the emancipator liable up to one-third of the a 
of the mudabbar slave (that is, one-third of two-thirds of the = ore 
and he does not hold him liable for the one-third that he paid may 
the position according to Abii Hanifah (God bless him). The ae sete 
said that the entire slave now belongs to the one who made him imat 
abbar initially, and he is liable to his two co-owners for two-thirds of th ; 
value of the slave irrespective of his being financially sound or in difficult 
straits. The basis for this issue is that tadbir is divisible according to Aba 
Hanifah (God bless him) with the two jurists disagreeing as is the case 
with emancipation, The reason is that tadbir is an offshoot of emancips- 
tion and will be analysed accordingly. As it is divisible in his view, it will 
be restricted to the share of the mudabbir, but he has vitiated the shares 
of the two other co-owners. Thus, each one of the two has an option to 
either to adopt tadbir for his share, to emancipate, to adopt mukatabah, 
to hold the mudabbir liable for compensation, to make the slave work for 
compensation, or to leave him in that state, The reason is that the shares 
of each of the two co-owners continue to be owned by them having been 
eas through the vitiation of their co-owner insofar as the means of 
eee ay him through sale or gift have been blocked for them, a8 
ce y exp ained. If one of these two opts for emancipation, his right 1s 
aermibed with respect to the slave, and he loses his other options. This 
. Meee x oe causes of liability for the co-owner who is silent: fadbir 
udabbir and emancipation by the emancipator, He has the right 
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to hold the mudabbir liable so that the compensation becomes 
nas a counter-value,’ as that is the primary form of com- 
ation, and it has even been deemed so for usurpation according to 
=$ inciple. This is possible in the case of tadbir, because it is possible 
ms ier it from one ownership to another at the time of tadbir, but it 
~ oa ossible in the case of emancipation for at that time he is either a 
mR a ora freeman, subject to the disagreement between the two prin- 
ther, rescission requires the consent of the mukatab so that it 
nsfer. For these reasons he is to hold the mudabbir liable. 
Thereafter, the mudabbir has the right to hold the emancipator liable for 
a third of the value in the state of tadbir, because he caused vitiation of his 
share as 2 mudabbir. Compensation is estimated according to the value of 
the destroyed thing, and the value of the mudabbar is two-thirds of the 
value of the entire slave according to what they (the jurists) say. He is not 
to hold him liable for his value for compensation from the perspective of 
the silent co-owner, because the ownership is established after reliance on 
tadbir. It is established at the time of compensation and not at the time 
of tadbir, therefore, it is not applicable to the liability of the emancipator. 
Wala’ will be shared between the mudabbir and the emancipator on the 
basis of thirds, with two-thirds going to the mudabbir and one-third to 
the emancipator, because the slave has been emancipated through their 
ownership in this ratio, As tadbir is not divisible in the opinion of the 
two jurists, the entire slave will belong to the mudabbir. He has vitiated 
the shares of the two co-owners, as we elaborated, therefore, he will com- 
pensate them. This rule does not differ on the basis of financial ease and 
hardship, for it is compensation in lieu of transfer of ownership, thus, it 
resembles the case of the umm walad, and is distinguished from eman- 
cipation for that is compensation arising from an offence (of vitiation). 
Wala’ in this case belongs entirely to the mudabbir, which is obvious. 

If a slave girl is owned by two men where one of them thinks that 
she is the usm walad of the other, but the other denies this, then she 
is to remain suspended from service for one day and the next day she 
is to serve the one who denied, according to Aba Hanifah (God bless 
him). The two jurists said that the one who denies, if he likes, may make 
her work for half her value, and thereafter she becomes free with no 
hold over her. The two jurists argue that when his co-owner does not 
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Al-H tdayah Bo 
124 OK 1x: EMANCHpa 


confirm his claim, the acknowledgement reverts to the one 
the claim, It is as if he has himself made her an um, 
becomes like one where the buyer makes a claim that 
cipated the slave prior to the sale as in this case he (t 
deemed to have emancipated her. Likewise here. This Prevents coil be 
him, but the share of the one denying remains under the rele veri to 
ship. Thus, she can move towards freedom through earning, as in Owner. 
ofa Christian slave mother when she converts to Islam. Accordin the Cage 
Hanifah (God bless him) had his claim been affirmed, the ent Abi 
would have been for the one denying (in reality), but if it wag jet 
denier would have half of the service, thus, what is certain ig eating 

which is one-half. There is no service for the co-owner who testified 
is there the option of earning, because he extinguished all this den 
his claim of istilad and compensation. An acknowledgement of bein ugh 
umm walad includes the acknowledgement of paternity; it is a én 
tion that is not rebuttable, therefore, it is not possible to P- 


consider the one 
acknowledging as one who has declared her his umm walad. 


walad. Tt “ 
the Seller ¢ ate 


he buyer) me 


If an umm walad is owned by two men, and one of them emancipates 
her, while he is in a sound financial condition, there is no liability for 
compensation on him, according to Abii Hanifah (God bless him). The 
two jurists said that he is liable for one-half of her value. The reason is 
that in his view the umm walad does not have a marketable value, while 
she does have a marketable value in their opinion. On this rule, a number 
of issues are structured and these we have recorded in Kifayat al-Muntahj, 


The reasoning of the two jurists is that she is being utilised for sex, 
hiring and service. This is an evidence of her having a marketable value. 
By the prevention of her sale, her marketable value is not extinguished, as 
in the case of the mudabbar slave. Do you not see that a Christian unin 
walad, when she converts to Islam, is obliged to earn her value, and this 
is a sign of her having a marketable value, except that her value is one- 
third of the value of a regular slave, as the jurists have said, due to the 
loss of the benefit of sale and working after death (of the master), This is 
distinguished from the case of the m1udabbar, because what is lost is the 
benefit of sale, but earning and service still continue. 


*This is a response to the above assertion of the two jurists, “It is as if he has himself 
made her an umm walad” 
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According to Abii Hanifah (God bless him), marketable value is based 
e of ownership, and she is in possession for procreation and 
on the aside a marketable value. Possession for marketability is sec- 
eae {t is for this reason that she does not work for repaying a debt, 
pete: heir, as distinguished from the case of the mudabbar. The rea- 
oe At distinction is that the cause (which is freedom) has been 
hell for her in her current state, and this is the relationship between 
a the master through the child, as has been known about the pro- 
ee of marriage, except that its operation has not been given effect 
ak respect to ownership due to the necessity of benefiting from her. 
The cause; therefore, operates to extinguish her marketability. In the case 
of the mmudabbar the cause comes into effect after death (of the master), 
d the prevention of sale in his case is for the realisation of this pur- 
a se, therefore, the two are distinguished, In the case of the Christian 
ie walad we have ruled about her becoming a mukatab slave in order 
to avoid injury to both sides. The counter-value of mukatabah does not 
necessitate the existence of marketability. 


Chapter 79 


Emancipating One of Several Slaves 


If a person has three slaves, and when two of them come to him he says, 
“One of you is a freeman.” Thereafter one departs, and another enters, 
and then he says, “One of you is a freeman.” He dies following this with- 
out elaborating. The slave who faced the statement twice will be free to 
the extent of three-fourths, while the two other slaves will be free to the 
extent of one-half of each. This is the view according to Abi Hanifah 
and Aba Yusuf (God bless them). Muhammad (God bless him) said the 
same except for the third slave who he said would be free to the extent of 
one-fourth. The first statement applies to the one who went out and to 
the one who remained, who heard the statement twice, thus, the eman- 
cipation from slavery applies equally to both due to their equality with 
respect to slavery. Both are, therefore, entitled to one-half emancipation. 
The slave who stayed back derived another fourth from the second state- 
ment, because the second statement applies to him and to the one who 
entered later, and he is the one whom he (Imam Muhammad) called “the 
other” in the Book, therefore, it will be distributed in halves among them. 
The first, however, who stayed behind, became entitled to one-half of 
freedom with the first statement, thus, the entitlement with respect to 
the second statement will be spread over his two halves (one free and 
the other in bondage). The half that applies to the half freed due to the 
first statement becomes redundant, while the second half that applies to 
the unoccupied part will apply and he will be free to the extent of one- 
fourth. This completes three-fourths for him. The reason is that if the 
master had intended thereby the slave staying behind, he would be free to 
the extent of one-half and had he intended the one entering later, this half 
would not be emancipated. Consequently, the halves are spread out and 
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he is emancipated up to one-fourth by the second stateme 

extent of one-half by the first. As for the slave entering later MY and to the 
(God bless him) says that when the statement applies to ce Muh mag 
one staying behind, and when the one staying behind deriy > aNd to t), 
from it, the one entering later should derive the same. The ee Ohe-fy 
that it does apply to both, but the issue is of spreading the hak ju 
reduces it to one-fourth for the one staying on due to his =e Which, 
to one-half through the first statement, as we have mentioned met 
entering later was not entitled to any emancipation Prior to th; The a 
be given one-half. 1850 he wit 


He (Muhammad) said: If the statements made by him 
ing terminal illness, one-third of this (wealth) will be distri 
commentary of this statement is that the emancipated shares ar 
gathered together, and these are seven according to the two aad be 
reason is that we take the lowest denominator for each slave to be fo = is 
our need for working on the basis of three over four (the largest baa. me 
We therefore say: The one who stayed back is emancipated to the ae 
of three shares, while the other two are emancipated to the extent ste 
shares. The emancipated shares, thus, come to seven. Emancipation ic 
ing terminal illness is a bequest and its implementation is up to vnscar 
of the subject-matter. It is, therefore, necessary to make the share of the 
heirs double of this. Accordingly, each slave will be analysed into sd 
shares with the entire wealth coming to twenty-one shares. The one who 
stayed back will be emancipated up to three shares and he is made to earn 
the remaining four. From the other two slaves, two shares each are to be 
emancipated and they earn the remaining five shares, When you ponder 
over this and make the addition it all adds up to one-third plus two: 
thirds. According to Muhammad (God bless him), each slave is analysed 
into six shares, for the one entering later is given one share in his view. 
This reduces the emancipated shares by one share and the entire wealth 


comes fo eighteen shares. The remaining derivation is according to what 
has preceded, 


Tun 
Tists Say 


Were dur. 
buted, ‘Th. 


Had this happened in the case of divorce, where the marriage had 
sr cos with any of them, with the husband dying prior 
= ae al ration, one-fourth of the dower of the one who went out 
ane rena three-eighths from the one who stayed and aie 
eee € dower of the one who entered later. It is said that this is 

ively the view of Muhammad (God bless him), while the two jurists 
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totgh e-fourth will be extinguished. It is also said that it is the 
Serio jurist as well. We aver mentioned the difference and all 
ve gubb-issUes in (the commentary of) al-Ziyadat. 

If a man says to his two slaves, “One of you is free.” Thereafter he 
them or one of them dies, or if he said to him (one of them), 


ells one of ” aos . 
“You are free after my death,” the (remaining) slave stands emancipated. 
that the slave is no longer the subject-matter of emanci- 


The reason is 
pation due to oon 
and also for emancipation 
Accordingly, the remaining slave will be identified fo : 
ther, through sale he intended to obtain the price and through tadbir the 
derivation of benefit up to his death, Both purposes negate emancipation 
that has been made an obligation, therefore, the remaining slave is identi- 
fied by implication. Likewise if he declares one of two female slaves as an 
umm walad. In this case, there is no difference between valid and irregu- 
lar sales with or without possession, nor is there aa difference between an 
unqualified sale or one that grants an option to one of the parties to the 
contract. This is due to the absolute nature of the statement in the Book. 
The meaning of all this is in what we said (with respect to the purposes). 
Making an offer for sale is linked directly to the sale according to a narra- 
tion preserved from Abu Yusuf (God bless him). Gift with delivery, and 
donation with delivery have the same status as sale, because it amounts 
to transferring of title. 

The same applies if he says to his two wives, “You are divorced” and 
then one of them dies, due to what we said. Likewise, if he has intercourse 
with one of them, on the basis of our elaboration. 

If he says to his two slave girls, “One of you is free,” but thereafter 
has intercourse with one of them, the other is not emancipated, accord- 
ing to Aba Hanifah (God bless him). The two jurists said that she is 
emancipated. The reason is that intercourse is not permitted except on 
the basis of ownership and one of them is a freewoman. By undertaking 
intercourse he seeks to maintain ownership with the slave woman that he 
slept with, therefore, the other stands identified due to the elimination of 
ownership due to emancipation, as is the case with divorce. The Imam 
(God bless him) argues that ownership subsists in the case of the slave 
woman with whom he had intercourse, because emancipation pertains 
to an unknown person, while she is ascertained, therefore, having inter- 
course with her is permitted. This does not amount to an elaboration 


death and for emancipation by this man due to his sale, 


from each perspective for purposes of tadbir. 
r emancipation. Fur- 
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of the statement (of emancipation) he made. Accordin 
course with either is permitted in his view, except that he did. inter. 
fatwa on this basis.’ Thereafter it is said that emancipation ; not issue 4 
nated prior to an elaboration, because it is linked to it. In the NOt elim. 
is said that it is eliminated with respect to one unknown aR ternative it 
dent through his acceptance, while intercourse is only bata. be evj. 
one identified. This is distinguished from divorce, because ike with the 
purpose of marriage is procreation. The intention to petetente Primar 
intercourse indicates the continuation of ownership in the w, : throug 
whom he is cohabiting in order to preserve the interests of te with 
for the slave woman, the purpose of intercourse with her is th — “4 
tion of carnal desire without procreation, therefore, it does a satisfac. 
the continuation of ownership. indicate 
Ifa person says to his slave girl, “If the first child you give birth to; 
boy, then you are free,” but she gives birth to a boy and a girl, and . ot 
known who was born first, then one-half of the mother is emanci ao 
and one-half of the girl, but the boy remains a slave. Each one Fe fee 
(the mother and daughter) will be emancipated in one situation bis 
is where the woman has given birth to the boy first; she is straits = 
due to the stipulation, while the girl is free as she follows the sail. al 
the mother is a freewoman when she gave birth to her. They will ren 
in bondage in another situation, which is where she gives birth to the tt 
first, and this due to the absence of fulfilment of the condition, Thus tin 
this situation), one-half of each one of them (mother and daughter) is 
emancipated. The boy, however, remains in bondage in both situations 
therefore, he remains a slave. If the mother claims that it was the boy whe 
was born first, whereas the master denies this, while the girl is a minor, 
then the acceptable statement is that of the master along with his oath 
2 he is denying the occurrence of the condition of the emancipation, If 
ip the oats none of them will be emancipated, but if he refuses to 
. € oath, the mother and the girl will be emancipated, because the 
Ete ine edb Ncates to the freedom of the minor girl and this 
beth ing a pure benefit, Consequently, the refusal is 
purpose of their freedom, and we declare them 


'In sho am i ‘ ‘ 
not teaiiraick vee. 1s saying that the statement made by the person in this issue 's 
ssible for purposes of emancipation. Further, the act of intercourse is 


not link: d Or cannot be lin i 
t ‘ 
0 c ked with this statement, and cannot act 


eee = 
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If the girl 1s a major and she does not claim anything, and the mat- 
free: as it was (where she claims that the boy was born first), the mother 
: emancipated due to the refusal of the master to take the oath, but 
cause the claim of the mother is not effective in determin- 
a the rights of a major girl. The validity of the refusal depends upon the 
mi oy therefore, it does not apply to the status of the girl. If the major girl 
a ' Jaimant about the precedence of the boy’s birth and the mother 
a ab silent, the freedom of the girl is established through refusal of 
he mast to take oath, but not that of the mother, due to what we said. 
The administering of the oath is on the basis of knowledge, in the situa- 
tions we have mentioned, because it is an oath about the act of another, 
and through this explanation the situations we mentioned in Kifayat al- 


Muntahi become known. 


If two men testify against a man that he emancipated one of his 
two slaves, then the testimony is void according to Aba Hanifah (God 
bless him), unless it pertains to a bequest, on the basis of istihsan, which 
he mentioned in the Book of Emancipation. If two men testify that he 
divorced one of his two wives, the testimony is acceptable and the hus- 
band will be compelled to divorce one of them, This is based on con- 
sensus (ijma‘). Aba Yasuf and Muhammad (God bless them) said that 
the position of the testimony in emancipation is the same as this (that is 
divorce). The rule in this is that testimony about emancipation of a male 
slave is not acceptable without a claim being lodged by the slave, accard- 
ing to Abii Hanifah (God bless him), while it is acceptable according 
to the two jurists. Testimony about the emancipation of a slave woman 
and the divorce of a married woman is acceptable without a claim by 
agreement, and the issue is well known. Insofar as the claim of the male 
slave is a condition according to the Imam, it is not realised in the issue 
stated in the Book. The reason is that the claim of an unknown per- 
son cannot be the basis of adjudication, therefore, the testimony is not 
accepted, According to the two jurists, it is not a condition so the testi- 
mony is accepted even though the claim is non-existent. As for divorce, 
the absence of a claim does not give rise to vitiation of the testimony, as 
itis not a condition for it. If the two men testify that he emancipated one 
of his two slave women, the testimony is not acceptable according to Abu 
Hanifah (God bless him), even though a claim is not a condition for it. 

The reason is that the claim is not stipulated as it includes the prohibition 
of sex, therefore, it is similar to divorce. Ambiguous emancipation does 


ter iS 4 
alone 1S 
not the girl, be 
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not give rise to the prohibition of sex, in his view. as 
~ ‘ » 
thus, it amounts to testimony about the emancipation of ENtig 
slaves. All this applies if the two render testimony ab Seok ma 
one of his two slaves while he was in sound health abhi €Mancip ae 
If, however, they testify that he emancipated %} ; ating 
while he was in a terminal illness, or they testify t Meee his 
in sound health or during terminal illness, and th hess 
mony is during his terminal illness or after his dei 
the basis of istihsan, because tadbir when it occurs. ; a 
a bequest. Likewise, emancipation during terminal ‘lh DF 
bequest. The litigant in a bequest is the legator, and ee 
he also has representatives and these are the ne or th h 
is that emancipation pronounced during terminal illnes 
between the two slaves, therefore, each one of them is . 
If the two persons testify after his death that he said in so 
one of them was free, then it is said that it is not to be acce ted as; 
not amount to a bequest, while it is also said that it is to 5 ee 
emancipation stands distributed between both. Allah knows bee = 


we have m 


ae Slaves, 
1B tabi, 
Ting of testi. 
ACCepte 

surs by Way of 
3 amounts to 4 
is known, and 
<r. The Teason 
Bets distributey 
known litigant, 
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Chapter 80 


Oath of Emancipation 


If a person says, “If I enter the house then all the slaves that I own that 
day are free”” He does not have slaves, but if he buys them and then 
enters the house they stand emancipated. The reason is that his saying, 
“that day,” means “the day I enter,” except that he extinguished the act 
through the syntax so that what is taken into account is the existence 
of ownership at the time of entry. Likewise, if on the day of the oath 
there was in his ownership a slave who remained in his ownership till he 
entered, he too will be emancipated, due to what we have said. 

If he had not said in his oath the words “that day,” they would not 
be emancipated. The reason is that his saying, “all the slaves that I own,” 
applies to the present and the consequence is the freedom of the slaves 
owned at present, except that when the condition is inserted into the 
consequence, it is delayed till the time of the fulfilment of the condition, 
therefore, the slave is emancipated if he remains in his ownership up to 
the time of entry. This statement, however, does not include the slaves 
who were bought after the oath. 

If a person says, “All the male slaves I own are free” then if he has a 
slave woman who is pregnant and gives birth to a male, he is not eman- 
cipated, This is the case if she gives birth to the child within six months 
or more. The reason is that the statement is for the present, and there is a 
probability of the conception taking place at the time of the oath due to 
the passage of the minimum period after it, The same applies if she gives 
birth to the child in less than six months, because the statement includes 
owned slaves in absolute terms, and the foetus is owned too following 
the mother, though not as the intended purpose. The reason is that he is 
like a limb in some respects and the term owned slaves includes life and 
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not limbs. Accordingly, the master does not have the yj 
tus independently. This feeble servant says: The effect of the qual; NE foe, 
with the words “male” is that had he said, “all the slaves oWhed HAcatio, 
would have included the pregnant woman and consequently the Pah it 


Ifhe were to say, “Each slave that I ownis free day after tite Ctus 

he says, “Each slave that I have, is free day after tomorrow,” deat i 
slaves, but he buys another one, thereafter, on the day after to he has 
the slaves that he owned at the time of the oath are emancipated =" 
reason is that his words, “I own,’ apply to the present in reali lik The 
saying, “I own so and so,” and he means thereby at present. Likewise. his 
a statement is employed without context and for the future by aa 
it with the literal forms used for the future. The unqualified Sites. 

applies to the present, thus, the consequence is the freedom of the ue 
at present in association with the day after tomorrow, therefore, it i 
not include the slave he bought after the oath, 


If he says, “Each slave that I own,” or says, “Each slave that | have, is 
’ 

free after my death,” and he has slaves, but he buys another slaye, then 
the one who was in his ownership at the time of the oath will be a mud. 
abbar, but the one bought later is not a mudabbar and when he dies he 
is emancipated from a third of his estate. Abu Yasuf (God bless him) 
said in al-Nawadir that the one in his ownership on the day of the oath js 
emancipated, but the one acquired after his oath is not emancipated. Op 
the same lines if he says, “Each slave that I have, when I die he is free,” then 
he argues that the statement is applied in reality to the present, in accor- 
dance with our elaboration. consequently, those whom he will own in the 
future are not emancipated, therefore, the first becomes a mudabbar, but 
not the other. The two jurists (Aba Hanifah and Muhammad) maintain 
that this statement gives rise to emancipation and bequest and he will 
be accommodated within one-third of the estate. In bequests the state is 
awaited and the present circumstances are taken into account. Is it not 
noticed that he participates in the bequest on the basis of wealth that is 
acquired by the master after making the bequest, and in a bequest for the 
children of so and so is the participation of children who are born after 
the making of the bequest. The obligation is valid when it is associated 
with ownership or with its cause. Insofar as it gives rise to emancipa- 
tion, it includes the owned slave taking into account the present situation, 
thus, he becomes a mudabbar so that his sale is not valid. Insofar as it 
is a bequest, it includes the slave he buys taking into account the state 
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ted, and this is the state of death. Prior to death, the state of 
that ats f ' wnership is merely the awaited future, therefore, it does 
acquisition ent the meaning of the statement, At the time of death, it 
aK “Bach slave that I have or each slave that I own is free. 
oe ret t from his saying “after tomorrow,’ in accordance with 
Thee pane The reason is that it is a single transaction, which is 
whet a OnE emancipation, and it does not include a bequest. The 
the SOS that of waiting for the future, thus, they are distinguished. 
gnnert: id that “you have combined the present and the future, 
i eannon ‘ould say, “Yes, but due to two separate causes: the obliga- 
Pee LadivstOn and bequest.” This, however, is not permitted due 
tion o 


to a single cause. 


Chapter 81 


Emancipation Through Ju‘@lah 


If a person offers to free his slave in lieu of wealth, and the slave accepts 
this, he stands emancipated. This is like his saying, “You are a freeman 
on one thousand dirhams of for one thousand dirhams” He is emanci- 
pated due to his acceptance, because it is an exchange of wealth for what 
is not wealth, for the slave does not own himself. The legal position of 
exchange of counter-values is the following of legal effects immediately 
upon the acceptance of the counter-value, as in a sale. Accordingly, if he 
accepts he becomes a freeman, and what he has stipulated becomes a debt 
for him so that providing surety for it is valid. This is different from a 
counter-value in the contract of kitabah, because that is established with a 
negating factor, which is the existence of bondage, as has been explained, 
The unqualified use of the term wealth (mal) includes its various types 
like cash, goods, and animals without identifying the animals. The rea- 
son is that it Is an exchange of wealth with what is not wealth, therefore, it 
resembles marriage, divorce, and settlement (sulh) for intentional homi- 
cide, The same applies to food and things measured and weighed when 
their species are known. It is not affected by uncertainty of description, 
because it is trivial. 

If he makes his emancipation contingent on the payment of wealth, 
it is valid and the slave becomes an authorised slave (authorised to earn 
independently). This is like his saying, “If you pay me one thousand 
dirhams you are a freeman.” The meaning of the words “it is valid,” means 
that he will be emancipated on payment of wealth without becoming a 
mukatab, because the statement is explicit in making emancipation con- 
tingent upon payment, even though there is found in it a meaning of 
compensation in the final analysis, as we shall elaborate, God, the Exalted, 
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willing. He becomes an authorised slave for the master Pro 

earn by demanding payment from him, The Meaning ig nee hi fy 
begging, therefore, it amounts to permission for him by mene ANd no, 

If he presents wealth for payment, the qadi is to compel pation 

it and declare the slave emancipated. The meanin oak mich to accep 
and in all claims is that the claimant comes into Possession ton h 
surrender of the wealth.’ Zufar (God bless him) said that ch the mere 
be compelled to accept it (this way), and this is analogy as ae 8 Not to 
action based on oath, for it is emancipation made contingent, a trans, 
fulfilment of a condition on the basis of a statement. UPON the 
does not depend upon the acceptance of the slave (for it is es ently, i 
emancipation) nor does it accept rescission, and there is no sayeee of 
in furthering the conditions of an oath. The reason is that sheet 
entitlement prior to the coming into existence of the condition Th no 
distinguished from kitabah as that is a commutative contract ‘A hie 
giving a counter-value is obligatory. We argue that it is a contingent of 
taking into account the statement, while it is a commutative contract tik 
ing into account the purpose. The reason is that he has made it contingent 
only to urge the slave on to pay the wealth. The slave in return acquires 
the dignity of freedom, while the master gets wealth in lieu of it as is 
the case in kitabah. It is for this reason that the compensation in case 
of divorce is given through a similar form so that it becomes irrevoca- 
ble. Accordingly, we have deemed it a condition from the start by acting 
upon the form and for repelling injury to the master, so that he is not 
prevented from selling him and the slave does not become entitled to his 
earnings. Further, the emancipation does not travel down to the child 
born prior to payment. We have deemed it a counter-value in the final 
analysis, at the time of payment, to repel injury to the slave so that the 
master is compelled to accept payment. It is this on which issues of fig! 
turn and rules are derived, and its precedent is a gift with the stipulation 
of compensation. If he makes part payment, the master is compelled to 
accept it, however, he is not emancipated until the entire amount is paid, 
because the condition has not been fulfilled. It is as if he (the master) 
has reduced part of the payment and paid the rest. Thereafter, if he pays 
one thousand that he earned the master has recourse to him (for anothet 
thousand) and he is emancipated on the basis of that amount. If he eat" 
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‘after the stipulation, the master does not have recourse to him, because 
: is an authorised slave appointed by him for the purpose of payment. 
may the word “pay” within his statement “if you pay” is confined to 
the session as it is the granting of an option, but in his statement when 
you pay” is not confined to it, because the word “when” here is used in 
the meaning of “whenever.” 


If a person says to his slave, “You are free after my death for one 
thousand dirhams,” then acceptance is (exercised) after death, due to the 
association of the offer with the time after death. It is as if he said, ‘You 
are free tomorrow for one thousand dirhams.” This is different from his 
statement, “You are a mudabbar for one thousand dirhams,’ insofar as 
acceptance has to be immediate, because the offer of tadbir is immediate, 
except that the payment of wealth does not become obligatory due to the 
existence of slavery. The Jater jurists said that he is not to be emancipated 
on this account in the issue stated in the Book even if he accepts after 
the death of the master, unless the heir emancipates him. The reason is 
that a dead person does not have the legal capacity to emancipate. This is 
correct. 


He said: If a person emancipates his slave in lieu of service for four 
years and the slave accepts, he is emancipated. He then dies immedi- 
ately thereafter. According to Abi Hanifah and Aba Yusuf (God bless 
them), he is liable for his value. Muhammad (God bless him) said that 
he is liable for the four year value of his services. As for emancipa- 
tion, the reason is that he deemed service for a determined period to be 
the counter-value, therefore, emancipation is associated with acceptance, 
which is found and service for four years becomes binding upon him 
as it is a valid counter-value. It is as if he emancipated him for a thou- 
sand dirhams, Thereafter if the slave dies then the disputed issue is based 
upon another disputed case, which is that if he sells the same slave for a 
female slave after which the female slave is claimed by a third party or dies 
(prior to delivery), the master has the right of recourse to the slave for the 
slave’s value, according to the two jurists, and for the value of the slave girl 
according to him (Muhammad). This issue is well known and the reason 
for basing the current issue on it is that just like delivery of the slave girl 
has become obstructed due to death or a third-party claim, obtaining the 
services for four years is also obstructed with the death of the slave and 


likewise the death of the master, therefore, it becomes a precedent for this 
case. 
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sand on the condition that you give her to sane ae girl for a thoy 
emancipates her, but she refuses to marry bitin, thet andthe” 
is valid and the one making the request is not ] © emanc 


‘ . iable “Ipati 
reason is that ifa person says to another, “Emancipate ‘OF anything 1," 
thousand dirhams to be paid by me,” and he does that _ Our slaye 4 . 
bility for payment and th ipationi Men thereis ng j* 
Wy Pi ay nt and the emancipation 1s on account of th 18 No lis. 
This is distinguished from the case where a man Says to Sea Ordeteg 
- . Un. ” 
your wife for one thousand dirhams to be paid by me? and es Divorce 
then in this case one thousand dirhams are due from Heda does thar 
the order, because stipulation of a counter-value for a ate Bivin 
the case of divorce, but in emancipation it is not valid We ‘a 'S Valid in 
this earlier. ° ave Tecordeg 


If he says, “Emancipate your female slav 
é net e€onm 
thousand dirhams,” while the issue is the same, Hod sae for ong 
are divided over her value and her reasonable dower. What . thousand 
to the value is to be paid by the one ordering, is allocated 


: and what is alloca 
dower is deemed void. The reason is that when he said, “On my “4 i 
? count” 


it includes purchase by legal requirement as is known. When this j 

case, then the one thousand is compensation for purchase of the sla ae 
for marital benefits through nikah, therefore, it is divided over th he 
part that represents what has been delivered to him, which is Sie, on 
becomes due, but what has not been delivered to him becomes a one 
which is the benefits of marriage, In the case where she marries hich 
not mentioned (in al-Jami‘ al-Saghir. The response is that what is allo 
cated to her value is dropped in the first case (where he did not say “on 
my account”), but it belongs to the master in the second case, What is 
allocated to her reasonable dower becomes her dower in both cases. 
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Chapter 82 


Emancipation Upon Death of Owner (Tadbir) 


If the master says to his owned slave, “When I die you are free,” or “You 
are free when I turn my back (die),” or “You are a mudabbar, or “I have 
made youa mudabbar?’ then he becomes a mudabbar. The reason is that 
all these expressions are explicit for purposes of tadbir for they establish 
emancipation upon death. 

Thereafter it is not permitted to sell this slave nor gift him nor trans- 
fer him from his ownership, except for freedom, as is the case with 
kitabah. Al-Shafi't (God bless him) said that it is permitted, because it is 
emancipation made contingent upon the fulfilment of a condition, there- 
fore, sale and gift are not prevented due to it, as in all contingent stipu- 
lations, and also in the case of the restricted mudabbar, because tadbir is 
a bequest and it does not prevent all this. We rely upon the words of the 
Prophet (God bless him and grant him peace), “The mudabbar is not to 
be sold, nor gifted, nor inherited, and he is free from the third.” The rea- 
son is that it is the cause of freedom, because freedom is established with 
death and there is no other cause besides it. Thereafter deeming it a cause 
in the present is better, due to its existence in the present, and treating it as 
absent after death, because what happens after death is the extinction of 
the legal capacity to undertake transactions, thus, it is not proper to delay 
the causation till the time of extinction of legal capacity. This is distin- 
guished from all other contingent transactions,* because the obstacle for 
the causation subsists prior to the fulfilment of the condition. The reason 
is that it is an oath and the oath is an obstacle, while prevention is the 
purpose (of this oath). Further, it is contrary to the occurrence of divorce 


‘It is recorded by al-Dar'qutni. Al-Zayla't, vol. 3, 284. 
*AL-Shafi'i claims that there is no distinction. 


141 


K Ix; Ema 


and emancipation, as it is possible to delay the causat 
up to the time of the occurrence due to the existence of legal 

the time. The transactions are, thus, distinguished. In additi “aPacity at 
is a bequest of succession like inheritance, and declaring its on 0 this, it 
is not permitted.’ This is what sale and things similar to jt tian 8S Vj 

He said: The master has the right to utilise his Services es tto do, 
out on hire, and if it is a slave woman he has the right to och: let them 
her and he also has the right to give her away in : abit With 

. Pre . : Y In Marriage to an 
because his ownership in the slave is established for him from other, 
derives the authority for these transactions. Which he 

When the master dies, the slave is emancipated from one thirg 
his wealth, on the basis of the tradition we have narrated. The re tf 
is that tadbir is a bequest as it is an act of donation associat oer 
time of death. The act is not given legal effects at once, therefore, jy ; 
executed from a third (of the estate), thus, if he does not have Secale 
other than the slave, the slave is to earn the other two-thirds, If there ; 
a debt claim against the master, then he works for his entire value due ‘i 
the precedence that a debt has over a bequest. It is not possible to reject 
the emancipation, therefore, returning the value becomes obligatory, 

The child of a mudabbarah is deemed a mudabbar. The consensus of 
the Companions (God be pleased with them) is recorded on this, 

If he qualifies tadbir with a stipulation, like his saying, “If die from 
this illness of mine, or from my journey, or such and such illness,” then 
he is not a mudabbir and his sale is permitted. The reason is that the 
cause has not come into operation at present due its vacillation becatise 
of the stipulation, as distinguished from the unqualified mudabbar as his 
emancipation is related to death in the absolute meaning, which is bound 
to come into existence. 

If the master dies in the manner stipulated and mentioned, he is 
emancipated just like a mudabbar is emancipated, which means from 
a third. The reason is that the legal effects of tadbir come into being in 
the last of the segments of his life for the realisation of this qualification. 
Accordingly, it is taken into account from a third. Among the qualifica- 
tions is his saying, “If! die within a year or in ten years,” as distinguished 
from his saying, “One hundred years," for no one usually lives that long. 
The reason is that the shorter period is bound to come. 
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‘Response to al-Shafi'l, who permits sale or gift of a mudabbar. 


Chapter 83 


pmancipating the Slave Mother 


[fa slave woman gives birth to the child of her master she becomes his 
umm walad. It is not permitted to sell her or to transfer her ownership. 
‘This is based upon the saying of the Prophet (God bless him and grant 
him peace), “Her child has emancipated her.” He (God bless him and 
grant him peace) elaborated her emancipation with which some of the 
legal implications were established, which include the prohibition of sale. 
The reason is that physical participation has resulted between the two 
cohabiting persons through the child, because fluids of the two mixed 
together so that it is not possible to distinguish between them, as was 
known in the discussion of prohibition for purposes of marriage. Total 
participation, however, remains in the legal sense not in reality. This 
results in the weakening of the cause (of emancipation) and it is delayed 
and made legally obligatory after death. The remaining physical partici- 
pation in the legal sense is in consideration of paternity that is found from 
the side of men. Likewise freedom is established in their favour and not in 
favour of women. Thus, ifa freewoman comes to own her husband, when 
she has given birth to his child, the slave whom she has come to own is 
not emancipated due to her death. The proof of delayed emancipation 
establishes the right to freedom immediately, therefore, it prevents the 
validity of sale or moving her out of his ownership other than freedom in 
the present, and it gives rise to her freedom after his death. Likewise if she 
was owned in part by him, because istilad is not divisible; it is a sub-rule 
of paternity, therefore, it will be analysed on the basis of the governing 
principle. 


It is recorded by Ibn Majah in his Sunan. Al-Zayla’, vol. 3, 287: 
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He said: He has the right to have intercourse with 
services, make her work for wages and to give her awa 
reason is that he continues to own her, therefore, 
abbarah, 


The paternity of her child is not established unless 
it. Al-Shafiil (God bless him) said that the paternity of the chy, . 23 
him is established even if he does not claim it legal] ® child frg 
; gally. The reason ; 
if paternity can be established through contract, it shou! d "4s that 
established through intercourse, and that birth is more likel as be 
Our argument is that having intercourse with the slave ieee oh i 
satisfaction of carnal desire, and not procreation for which a . for the 
exists (as birth is not desired). It is, therefore, necessary to eae 
for the same legal grounds as is done for milk yamin without es a 
This is distinguished from the contract of Marriage, because a at 
desired as the primary purpose, therefore, there is no need fo él; a 
claim. riming a 
If she brings forth another child after this, the paternity of this chj 
is established without acknowled t. This ie 
gemen means after acknowledge. 
ment by him about the paternity of the first child. The reason is ic 
through the first claim it is determined that the purpose is to produce 
children with her. She now becomes someone with legal access for sexual 
intercourse like a woman with whom marriage is contracted. If, however 
he denies the paternity (of the later child) it stands negated through his 
declaration, because the physical relationship here is weak insofar as he 
possesses the right to transfer it through marriage to another. This is dis- 
tinguished from the lawfully wedded wife as paternity cannot be negated 
by his denial, except through /i‘an because of the strength of the marital 
bond, and he does not possess the right to annul it by giving her away 
in marriage. This situation that we have mentioned is on the basis of the 
legal rule. As for the moral rule (between him and his Creator), if he has 
had intercourse with her and has given her protection’ and has not been 
ejaculating outside the vagina, it is binding on him to acknowledge the 
child and file a claim for it, because it is obvious that it is his child. If he 
has ejaculated outside or has not been protecting her, it is permitted that 
he deny the paternity of the child, because one obvious state is opposed 
by another. This is how it has been transmitted from Abu Hanifah (God 
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im). There are two other narrations about it from Aba Yusuf (God 
pless hun well as from Muhammad (God bless him), and we have 
bless him) as Oe ii |-Muntahi. 
- ned both in Kifayat al-Mu 
mention ives her away in marriage, and she brings forth a child, the 
hae me status as the mother, because the right to freedom 
child has we in tadbir. D t see that the child of a 
: to the child as in tadbir. Do you not se 
se a ig free, while the child of a slave woman is a slave, 
weeny ‘+ is established through the father. The reason is that the 
ates for cohabitation belongs to him, even if the marriage 
right has basalse irregularity in this case is linked to validity in con- 
is IrfeB a the legal rules. If the master claims it as his child, paternity 
eee ‘tablished through him, because the child’s paternity is already 
5 oy shed from another. The child, however, stands emancipated and 
ee tie? becomes his umm walad due to his acknowledgement. 
a sone the master dies, the umm walad will be emancipated from his 
tire estate (not a third), This is based on the tradition of Sa‘id ibn al- 
h ayyab (God be pleased with him) “that the Prophet (God bless him 
eran him peace) ordered that the ummahat al-awlad be emancipated 
and not sold in lieu of a debt, and that they should not be emancipated 
from a third.”’ The reason is that the need for offspring is primary, there- 
fore, she will have priority over the rights of the heirs and debts like 
burial, as distinguished from tadbir, because that is a bequest and that 
is over and above the primary needs. 

There is no labour for her in lieu of a debt of the master owed to 
the creditors, due to what we have related. The reason is that she is 
not marketable wealth, therefore, her compensation cannot be paid as 
a consequence of abduction, according to Abii Hanifah (God bless him). 
Accordingly, the right of the creditors is not linked to her as in the case of 
qisds and as distinguished from the mudabbar for he is marketable wealth. 

Ifa Christian wmm walad (owned by a Dhimmi) converts to Islam, 
then she is obliged to work for her value, and she has the status of the 
mukatabah, who is not emancipated until she pays the earned value. 
Zufar (God bless him) said that she is to be emancipated at once and the 
earned value is treated as a debt to be paid by her. The same disagreement 
applies to the case where Islam is offered to the master and he refuses 


Se 
‘It is gharih, but there are other traditions like it recorded by al-Dar'qutni. Al-Zayla‘l, 
Vol. 3, 288. 
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to convert. In such a case if the umm walad conver 
the same status. Zufar (God bless him) maintains that remain 

dation from her after she has converted is obligatory, _ moving Ei, 
place through sale or emancipation. Sale becomes di Nd this Can 
emancipation is selected. We maintain that the welfare re theres, 
affirmed by considering her a mukatabah, as this removes 4 both Sidey 
her by her becoming free immediately, while injury to th aml 
her compulsion to work for acquiring the dignity of freed With 
Dhimmi will obtain the counter-value of his ownershj eae thus, the 
cipated, while she is insolvent, she will be reluctant aoe rs 'S eman. 
walad owned by a Dhimmi is marketable according to bie © wn, 
fore, he is to be left to his rules, but even if she is not righkecn: there 
she is protected, which gives rise to the liability for conbets le Wealth 
the case with a joint claim of gisas where one of the heirs has Sere ais 
offender and the rest are entitled to financial compensation te oa ne 
ter dies, she is emancipated without the obligation of ean ae 
she is his umm walad, If she is unable to pay during his lifetime 
not revert to slavery. The reason is that if she does revert she b 
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If a man has children through marriage with a slave girl of anothe 
and thereafter comes to own her, she becomes his umm walad. Al-Shaki 
(God bless him) said that she does not become his umm walad. Ifa at 
has a child through a slave girl that he owns after which she is claimed by 
a third party following which he comes to own her again, even then she 
will be his umm walad, in our view. He has two views on this, and the 
child is of a person deceived. He (al-Shafi'l) argues that she conceived a 
slave, therefore, she cannot be his usr walad; it is as if she conceived as 
a result of zina@ and then the zani comes to own her. The reason is that 
becoming an umm walad depends upon conceiving a free child, for heis 
part of the mother in that state, and a part is not incompatible with the 
whole, In our view, the cause is being a part (of the master), as we have 
mentioned earlier, and such participation is established between thet! 
with reference to a single child being attributed completely to both. AS 
paternity has been established participation is also established through 
this connection. This is distinguished from zind, because in that there 15 
no paternity for the child that is attributed to the fornicating father bul 
the child is emancipated if such a father comes to own him, for hes pé!! 
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Fhim in reality without a legal connection. A parallel case is that of a 
s son who buys his brother, who was born as a result of zina, and who ts 
me emancipated. The reason is that he is attributed to him through the 
mjationshiP with the father, and that is not established.* 

[f a man has intercourse with a slave girl owned by his son, and she 

ives birth to a child, after which he claims it as his own, the paternity is 
established, while the woman becomes his umm walad. He is liable for 
her value, but is liable neither for ‘uqr nor for the value of the child. We 
have mentioned the issue along with its evidences in the Book of Nikah 
within this book. He is not liable for the value of the child as it was con- 
ceived in a state of freedom, due to the association of ownership with him 
prior to intercourse causing birth. If the father’s father had intercourse, 
while the father was alive, paternity is not established. The reason is that 
the grandfather does not have wilayah while the father is still alive. If the 
father is dead, it is established for the grandfather just as it is established 
for the father, because of the emergence of his legal authority (wilayah) 
after the loss of the father. The kufr (Unbelief) of the father or his enslave- 
ment is the same as his death for it cuts off legal authority. 

If a slave girl is owned jointly by two co-owners and she gives birth 
to a child with one of them claiming it as his own, paternity is estab- 
lished for him. The reason is that when paternity is established for his half 
claim it is established for the remaining due to necessity, as paternity can- 
not be divided for its cause cannot be divided, which is conception. The 
reason is that one child cannot be conceived from two different sperms. 
She becomes his umm walad, because producing a child is not divisi- 
ble according to the two jurists. According to Aba Hanifah (God bless 
him) she becomes an umm walad to the extent of his share, thereafter he 
comes to acquire the share of his co-owner as that can be owned and he 
is liable for half her value. The reason is that he comes to own the share 
of his co-owner insofar as he is completely responsible for the birth. He 
is liable to one-half of her ‘ugr (compensation for unlawful intercourse), 
because he had intercourse with a jointly owned slave woman. The own- 
ership is established legally due to the birth and leads consequentially to 
the ownership of the share of his companion. This is distinguished from 
the case of the father who causes birth through the slave girl of his son, 


‘The slave is his brother through his father. If he was his brother through his mother, 
he Would be emancipated. Al-‘Ayni, vol. 6, 103. 
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paternity was established by relying upon the time of ¢ oncepti, becg 
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the conception did not take place through the Ownership of his co 
“OWn, 


If both claim ownership at once, paternity is established ¢ 

This means that if she became pregnant within their Ownership As 
(God bless him) said that recourse is to be had to physiognom Shagis 
reason is that the establishing of paternity for two persons to et 
despite our knowledge that the creation of a child from two sig i 
sperms is not possible, therefore, we acted upon physical tekerbtne 
The Prophet (God bless him and grant him peace), was happy fuk o° 
statement of the physiognomist in the case of Usamah (God be ple ty 
with him).? We rely on the letter of ‘Umar (God be pleased with ar 
written to Shurayh in this case: “It has become ambiguous then ‘i 
ambiguous for both, and if it is obvious, it is obvious for both. He 5 
the child of both men: he will inherit from them and they will is 
from him, however, he will belong to the one who outlives the other” A 
similar decision is reported from ‘Ali (God bless him).’ The reason js that 
both are equal in establishing their entitlement, therefore, they are equal 
in paternity. Even though paternity is not divisible, yet divisible rules are 
related to it, thus, whatever accepts divisibility is established as a right for 
both, and what does not accept divisibility is established for each one of 
them completely as if the other does not exist. The exception is where 
one of the co-owners is the father of the other co-owner or one of them 
is a Muslim and the other is a Dhimmi, due to the existence of a basis for 
preference, which is Islam, while in the case of the father it is his wealth on 
the basis of his right in the share of his son. The happiness of the Prophet 
(God bless him and grant him peace) in what is related was due to the 
reason that the unbelievers used to doubt the paternity of Usama (God 
be pleased with him), and the statement of the physiognomist put an end 
to this dispute, therefore, he was happy about it. 


ee _- 
. has been recorded by the six Imams in their sound compilations, Al-Zayla’i, vol. 
290. 
= is recorded by ‘Abd al-Razzaq. Al-Zayla‘T, vol, 3, 291. 
It is recorded by ‘Abd al-Razzaq, Al-Zayla't, vol. 3, 291, 
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man will become an umm walad for both, due to the 

The OO ait of both with respect to their share in the child, thus, 
validity s in her render her a joint umm walad following her child. 
her ae liable for one-half of the ‘uqr, paid to each other from the 

Ber he other. The child will inherit from both of them the 
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aeene because each person has acknowledged his full 
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him the inheritance of a single father, due to their equality with 
ee to paternity, as if both had furnished the same testimony, 
ee se akch has intercourse with the female slave of his mukatab 
and she gives birth to a child with the master claiming it as his own, 
ternity will be established if the mukatab deems him truthful. It is 
eae from Abu Yusuf (Gad bless him) that he did not take into account 
the confirmation of the mukatab on the analogy of the father claiming 
the child of the slave girl of his son. The legal reasoning underlying the 
authentic narration, which is the distinction (between the two cases with 
respect 10 confirmation), is that the master does not possess the right to 
undertake transactions in the mukatab’s earning and cannot transfer it 
whereas the father does possess the right to transfer it, therefore, confir- 
mation by the son is of no account. 

He said: He is liable for the ‘ugr paid to her, because ownership does 
not precede intercourse. The reason is that whatever right of ownership 
he possesses is sufficient for the validity of birth, as we will mention, He 
is also liable for the value of her child. The reason is that he is within 
the meaning of a child born of deception insofar as he relies upon the 
evidence that the child is his due to his doing, and he does not agree to 
its enslavement, thus, it will be free on payment of its value with pater- 
nity attributed to him. The slave girl does not become his umm walad, 
because he does not own her in reality as in the case of the child born of 
deception. 

If the mukatab does not confirm his claim about paternity, it is not 
established. In accordance with our elaboration that his confirmation is 
essential. If he comes to own her one day, his paternity will be estab- 
lished, due to the existence of the cause that gives rise to it along with the 
extinction of the right of the mukatab, which is the obstacle, Allah, the 
Exalted, knows best. 
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Chapter 84 


The Legal Status of Vows/Oaths 


He said: Oaths are of three kinds: yamin ghamis,' yamin mun ‘agidah 
and yanin laghw. Ghamis is an oath based on a past event by which 
falsehood is intended. Through this oath, the one who takes it commits 
asin. This is based on the words of the Prophet (God bless him and grant 
him peace), “One who make false oath, will be thrust by Allah into the 
fire.” 

There is no expiation for such an oath, except repentance and the 
seeking of Allah’s forgiveness. Al-Shafiil (God bless him) said that there 
is expiation in it, for expiation has been stipulated for the removal of 
sin and for violating the sanctity of the name of Allah, the Exalted. Such 
violation has been established by the use of the name of Allah for a false- 
hood. Thus, it resembles the yamin ma‘qidah in form. We rely on the 
argument that it is a pure kabirah (grave sin), while expiation is an act of 
worship that is rendered with fasting and for which forming and inten- 
tion is stipulated, therefore, a grave sin is not to be linked to expiation. 
This is distinguished from the ma‘qudah for that is permitted, and though 
even there is an element of sin in it, the sin is subsequent to the oath and is 
linked to a new exercise of the will (for breaking the oath). The sin in the 
ghamus oath is directly associated with a grave sin, therefore, it prevents 
its linkage with expiation. 

The mun ‘aqidah is an oath taken to undertake or not to undertake 
an act in the future, If he breaks such an oath he is liable for expiation. 
This is due to the words of the Exalted, “Allah will not call you to account 


'Yamin ghamiis in simple terms is swearing to cover up falsehood. 
*It is gharib in this version. The meaning, however, is recorded in other traditions 
reported by al-Tabarani and others. Al-Zayla’‘, vol. 3, 292. 
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8 ese aths, but He will call you to acco 
ee ‘ . “ dat js what we have mentioned, mt Your 
ee ne laghw js an oath taken about a past fact under the ba 
hat it 2 the truth, but the truth is different from it. This is the - 
re which we hope that Allah will not hold accountable the pers th 
ee it. Such a null oath is like a person saying, “By Allah it was Za a 
m : re baliay es that it was Zayd, but it was actually ‘Amr. The legal bas; 
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and He is Oft-Forgiving, Most Forbearing. He (Muhammad (God bles. 
him)) has, however, associated it with hope due to the disagreemen; 

its interpretation. 

ees re e persons making a vow intentionally, under coercion or 
out of forgetfulness are all equal, so that expiation becomes obligatory 
(for its violation). This is based upon the words of the Prophet (God bless 
him and grant him peace), “Three things if intended seriously are taken 
seriously and if said in jest are still taken seriously: marriage, divorce and 
yamin.”® Al-Shafi'i (God bless him) opposes us in this.* We will elaborate 
the distinction under the topic of coercion, Allah, the Exalted, willing. 

If the person undertakes the act mentioned in the oath (thus vio. 
lating it) under coercion or out of forgetfulness, it is the same (as if the 
violating act was intended), The reason is that a real act is not made non- 
existent due to coercion, and the bringing about of the (violating) act isa 
condition. Likewise if he brings about the (violating) act in a fit of faint- 
ing or insanity, because of the fulfilment of the condition (of violation) 
in reality, If the rationale behind the rule (of expiation) is the removal of 
blame, then the legal rule turns upon its evidence, which is its violation, 
and not on actual blame,’ Allah, the Exalted, knows what is correct. 


4Qur’an 5; 89 

4Qur'an 2: 225 

*The Author uses the word yamin in the tradition, while other jurists use the word 
‘ataq instead. All these are gharib. The tradition recorded by Aba Dawid uses the word 
rajah (retraction), Al-Zayla‘i, vol. 3, 293. 

*He relies on the tradition that says that the Pen (of liability) has been lifted in the 
case of forgetfulness, insanity and minority. 

“For there is no blame for one under a fit of fainting or of insanity. 
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Chapter 85 


Valid and Invalid Vows/Oaths 


He said: An oath is taken in the name of Allah, or in another name from 
among the names of Allah, the Exalted, like al-Rahmaan or al-Rahim, or 
by mentioning one of His attributes that are used for oaths in practice, 
like the Might of Allah, His Majesty or His Greatness. The reason is that 
vow by naming the attributes is known in practice, and the meaning of 
the oath reflects the power that is obtained, for he believes in the Glory of 
Allah and His attributes, therefore, the mentioning of Allah’s name and 
His attributes is suitable for urging him to act or to prevent him from 
doing so. 

Except that if he uses the words “By the knowledge of Allah,” then 
this will not amount to a vow, because these words are not used in prac- 
tice, The reason is that he uses them and means thereby what is known. 
Itis said: “O Lord, forgive us what is in Your knowledge of our sins,” that 
is, what exists in Your knowledge. 

If he says, “By the wrath of Allah and His displeasure,” then he has 
not made a vow. Likewise “By His mercy,” because a vow with the use 
of these words is not known in practice. Further, by His mercy is some- 
times meant its effect, like rain or heaven, while wrath and displeasure 
are intended to mean punishment. 

If a person uses words meant for someone other than Allah, like , 
“Prophet” or “ka‘bah,” he has not made a vow, due to the words of the 
Prophet (God bless him and grant him peace), “When one of you makes 
a Vow, he should make it in the name of Allah or abstain from making 
It." Likewise if he makes a vow by naming the Qur’an, because this is not 
done in practice. The Author (God be pleased with him) said: This means 
that he says, “Wa-al-Nabi, wa-al-Qur’an,” If, however, he says, “I am free 
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of both (the Prophet and the Qur’an),” : 


, i then thi i 
because being free of both amounts to kufr sala te 4Mount to a Voy 
= He said: The oath employs the character used ith 

ese characters are the “waw,” as in his statement « * 9asam (Oath) 
acter “ba”? asin “billahi” and th alah” the cha 


e “a a8 asin “tallah aby 

all these are already known t thes 
0 be used fo 

the Qur’an. yee 


: because omittin wo Allah, | 
usage of the Arabs by way of eloquence, It aig wae 
ting the character, the noun is in the accusative, 
it is in the genitive with the lowered vowel point j 
of the character. Likewise if he says, “Uillahi” (for Allah), accordin, 
authentic view, because it has taken the place of the character “bare a ie 
the Exalted has said: “Amantum lahu ( literally, “Ye believed i Allah, 
that is, “Ye believed in Him.” we tor Elia), 

Abi Hanifah (God bless him 
he has not made a valid oath. It is also the view o 
bless him), and one of the views of Abii Yusuf ( 
another narration from him it amounts to a vali 
one of the attributes of Allah, the Exalted, and it 
al-haqqi,” and an oath by this word is known in Practice. In the opinion 
of the two jurists, he intends thereby obedience to Allah, and obedience 
is one of His rights, therefore, it is not a vow in the name of Allah, The 
Masha’ikh (jurists) have said that if he says, “wa-al-haqqi,” it amounts to 
a valid oath, but if he says, “haqqan,” it is not a vow. The reason is that 
al-Haqq is one of the names of Allah, while with the indeterminate he 
tries to affirm his statement of promise. 

If he says, “I swear,” “I swear by Allah,” “I vow,’ “I yow inthe name of 
Allah,” “I bear witness,” or “I bear witness by Allah,” then he has made 
an oath. The reason is that these words are used for making vows, and 
this form is for the present, but it is employed for the future through 
the accompanying evidences, therefore, he is deemed to make a vow in 
the present. Further, bearing witness is an oath. Allah, the Exalted, has 
said, “When the Hypocrites come to thee, they say, ‘We bear witness that 


and it is also s 


dit aid that 
ndicating the OMission 


) said: If he says, “wa-haggillahi” then 
f Muhammad (God 
God bless him), but in 
d oath, because Haaqgq is 


is as ifhe sald, “Wallahj 
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Ts while it is also said that it is necessary 


“Bes : intention); 
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;s that it is for the present. If he says, ae 
hos jt does not amount to an oath. If he says in Farsi, 
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he reason 


th. ne ; i 
- then it IS _ fe talaq zanam (1 swear by the divorce of my wife) 
m ba-t 


oath, because it is not well known. 

it does not oe aint la-‘amrullahi wa- aymullahi (I swear by ee 
Likewise his + implies that Allah remains, while aymullah mieans 
hecause ei is the plural of yamin. It is also said that it a 
a pula by Allah). The word aym is a link like the character wa ; 
wallabi (1 swear + baal is well known. So also if he says, “The sori 
and an oath ee ompact.” The reason is that compact is an oath. All h, 
of Allah aT a wid, “Eylfil the Covenant of Allah,” The term mithaq 

the Baalteds : expression used to mean ‘ahd (covenant). 
(compact) 2 ot : I bliged by a nadhr (vow of consecration) or 

‘Lowise if he says | am oblig y ‘ 

BS aie based upon the words of the Prophet (God bless him 
nadnrullah, ee 2 sees who makes a vow of consecration (nadhr) 

eine ae srealtie is liable for the expiation of an oath.” 
barat ets : do ch and such thing then I will be Jew or a Chris- 
Lae aie : i. i ts to an oath, The reason is that 
unbeliever,” then it amounts ! ! 
ai nd emed the condition a sign of unbelief, he believed that it was 
i A a prevent its occurrence. The statement by its creating an obli- 
en a aveiding it without the condition makes itan oe = va 
would say in the prohibition of the permitted. If he says this a ae 
act that he committed in the past then it will amount toa yamin ghe ‘ , 
and he will not fall into unbelief taking into account its operation in the 


*Qur'an 63:1 

3Qur'an 58 : 16, 

*Qur'in 16: 91 pa ‘ ‘ oe 

‘The tradition is recorded by Abi Dawid and Ibn Majah. Al-Zayla i, vol. 3; ee 

*Like saying, “Each permitted thing is forbidden for me.” This will be considered an 
oath. Al-‘Ayni, val. 6, 131. 
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implication, and it is as ifhe said that he was a Jew. The 


ve over to unbelief in bo 
that it is an oath, Ifhe believes that he will move to unbelieg OW 
oath, then he will become an unbeliever in both Cases, be throu the 
sented to being an unbeliever insofar as he went ahead Hider 

If he says, “If I do such and such an act th 
of Allah or His displeasure,” then he has not 
is that it is a supplication for himself and is 
Further, it is not well known. 
a thing, I am a fornicator or 
consumes riba.” The reason 
of abrogation’ 


edi. 

Correct Vie late 
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not related to Se en 
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practice, 
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85.1 KAFFARAH (ExPiarion) 


Expiation for an oath is the emancipation of a slave, with the Same types 
deserving reward as they do in the case of zihar, and if he likes he can 
clothe ten needy persons with one dress for each person or what is more 
than that. The shortest dress is one in which Prayer can be offered, If he 


8 in the expiation of 
alted, “The expiation 
igent persons on a scale of the average for 
clothe them; or give a slave his freedom, If 
fast for three days,”* The word “aw (or)" in 
the obligation is for one of the three things 


zihar. The legal basis for this are the words of the Ex 
for it is the feeding of ten ind 
the food of your families; or 
that is beyond your means, 
the verse is for choice, thus, 
mentioned, 


He said: If he is not able to undertake any one of the three things, 
he should fast for three consecutive days. Al-Shafi'i (God bless him) said 
that he is to be given a choice (in the days) due to the unqualified meaning 
of the text, We rely on the recitation of Ibn Mas‘ud (God be pleased with 
him), “The fasting of three consecutive days,” and this is like a mashhar 
tradition, Thereafter, the elaboration of the shortest length of the clothing 


"Zina and sariqah do not admit of abrogation. Al-‘Ayni, vol. 6, 133. 
®Qur’an 5: 89. 
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ne t and thereafter offer expiation for his vow. 'T 
Se ee aa have there is a loss of piety (due to not abiding 
snipe Coie ; ulsory act, which is expiation, 
7 ) and moving towards a comp ae 
abe ing f as opposed to this, for committing 
and there is no compelling factor, as opp 


uirement © 


ence. 4 
. If an unbeliever makes a vow and then violates his vow in a state 


- . . . . 4 The 
unbelief or after converting to Islam, there is no vo re = 
i ; ; the legal capacity for a yar 
reason is that he does not possess the k - 
made or the Glory of Allah, and with his unbelief he cannot ee th 
Further, he is not eligible for expiation for that is an act of worship. 


ca if iti sof th 
*That is if it reaches the value of one-half sa‘ of wheat even if it is not a dress of the 
minimum required length. Sais 
"Tis ronald by Muslim from Aba Hurayrah (God be pleased with him). Al-Zayla‘t 
Vol, 3, 206, 
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If a person prohibits for himself something that h Thy 
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not become prohibited, but he is under an obligatio, oss *°5°% | 
ful for himself, to offer expiation, Al-Shafi't ean fhe : 
there is no expiation for him, because orakiitfes : d 
inverting what is lawful, therefore, a lawful act on oe Permitted is i 
‘ ’ 1 
sha cee of a transaction that inthe en aie 
is possible for satidice: rey owtet Prohibition and its es mee 
icEhior cra. ishing it through matters external toitle . ©Peration 
ae hose a eee of the vow, th us, resulting ning 10 the 
those that he nabs he eke parwaly or completely, fr . Prohibi 
Sileaver tt PE ibited, he violates the oath and expiati om among 
atory, This is the meaning of making it lawful ation become, 
prohibition when established affects each of its esaiinen becayg. 


If us acai 
aeiiise SE oe ied cet lawful thing is prohibited for me” 
t ig an rinking, unless he has formed an ; 
other things. Qiyas dictates that he violates the oath th See 
pletes his pronouncement, because he has samantha eae be ea 
which is breathing and so on. This is the opinion Shite att; 
him). The reasoning underlying istihsan is that the ? ao Dles 
it is not attained by applying it to the most Meapine piety and 
HOU ata general meaning. When 

application is rejected, the statement applies to eating and drinkj 2 
the light of what is customary, as the statement is employed king in 
for what is consumed. The statement does not include his Wi one 
the basis of intention, due to the non-consideration of the most ae 
meaning, If he intends it, it amounts to ila’, and the vow will Sine 
away from eating and drinking. All this is the response on the bass oF 
the authentic narration (zahir al-riwayah). Our Masha’ikh (jurists) Bid 
bless them, said that a divorce occurs through it without an fetes ih 
due to the preponderance of its usage for this, and the fatwa issued on this 
view. Likewise, if he says (in Farsi, “Halal is haram for me,” and this on the 
basis of custom. They differed about the statement (in Farsi), “Anything | 
take in my right hand is prohibited for me,” as to whether intention is to 
be stipulated for this. The more authentic view is that without intention 
it is to be deemed divorce on the basis of what is customary. 


then it 
10n for 


If a person makes a vow of consecration (nadhr) in absolute terms, 
then he is under an obligation to fulfil it. This is based on the words of the 
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view?  iatling what he mentioned in the vow. 
bye i desire in itself? for it contains the meaning 
dition that he does not desir fe 
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on, therefore, he is given a choice between choosing any of tne 
vthat he likes. This is distinguished from the case where oe 
at he desires for itself, like saying, “Tf Allah gives healt . o 
2” because in this there is an absence of the meaning of a yamin, 
i i i ail i ect. 
+. prevention. This detail is corr i al ne Sans Ne 

Me pid: Ifa person makes a vow and says, “If Allah wills,” linking it 
: i saasbont then there is no violation of the vow. This ts based on the 
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wit ds of the Prophet (God bless him and grant him peace), Ifa person 

Ties a vow and says, “If Allah wills” then he is absolved of his vow. 
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complete statement it is followed by retraction and there is no retraction 
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“Weis gril, however, there are other traditions about the fulfilment of nadhir thal 


have been recorded by al) Bukhari. Al-Zayla'l, vol. 3, 300. 

“He cannot opt fer expiation due to the absolute meaning of the above tradition. 
Al“Ayini, vol, 6) 143. 

Shike drinking Aha, 

“LU is gharth in these words. ‘There are, however, other traditions recorded by the 
Authors of the four Sunan that convey the same meaning. Al-Zayla‘ii, vol. 3, 301. 


chapter 86 


yows About Entering Houses and Residing There 
0 


n makes a vow that he will not enter a room, but then enters 
Ifa ae or a mosque, or a church or a synagogue, then he has not 
the his oath. The reason is that rooms are those that are built for 
eae the night there, and these structures are not built for this pur- 
spen 


ose. 
P Likewise if he is on the entrance of the room or under the awning 


the main door, due to what we have mentioned. The awning is usu- 
she ver the side street. It is said that if the entrance is such that he will 
mee the room if the door is closed and it has a roof over it, then he 
has violated his vow, because this is a place where one usually sleeps. 


if he enters the ledge, he has violated his oath. The reason is that it 
is built for sleeping in sometimes, therefore, it becomes like the winter 
and summer enclosures. It is said that this is the case when the ledge has 
enclosing walls for their ledges were made like this. It is also said that the 
response is meant for the unqualified meaning, and this is correct. 


Ifa person makes a vow that he will not enter a house, and he enters a 
house that is in ruins, he does not violate his oath. If, however, he makes 
a vow that he will not enter a particular house and he enters is after it is 
razed to the ground and has become an open space, he violates his oath. 
The reason is that the term dar is used for the courtyard of the house both 
by Arabs and non-Arabs. It is said: dar ‘amirah and dar ghamirah (for 
builtand unbuilt houses), The poetry of the Arabs supports this meaning 
(of courtyard). The structure is an additional description for it (in the 


vow), except that it is redundant where the structure is present, but taken 
into account where it is absent. 
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» ‘ this arti 

turns into ruins and then another is built th Particular g- 

ere, he yj ar. ’ 
she Violates his ae it 


he enters it, on the basis of what we have said, b vo 
on after its collapse. » D€cause the Name jj" 
If the lot is turned into a mosque or a bath 7 
and he enters it, he does not violate his vow The 
longer a dar due to the imposition of another n 
enters it after the razing of the bath or other san 
not revert to the name of dar, : 
If he makes a vow that he will not enter this 
does so when it is demolished and the lot has beco 
does not violate his vow, because of the removal of Re Seren SPace, he 
it, as it cannot be used for spending the night. If ne naMe room fro 
and the roof is missing he will violate his oath as oie ave standin 
there, while the roof is an additional attribute for it Lik ze eas ee Spent 
room is built there, he does not violate his oath u on €wise if another 
is that the name did not survive after it was Apiglished thy Nason 
If a person makes a vow that he will not finest 
he stays on its roof, he violates his vow. The eetiiaee ead 
of the dar. Do you not see that a person in i‘tikaf does n Pi ie 4 
if he goes to the roof of the mosque, therefore, it is said that eae “ 
violate his vow, and this is the view preferred by the fagih Abi — = 
He said: Likewise if he comes into the entrance of the h 3 eye 
should be understood in terms of the detail given earlier, ie 
If he stands in the window of the house so that if it is closed he wi 
not be inside, he does not violate his vow. The reason is that ae 
Fe or Stes the house, therefore, what is within it is not outside the 
If a person makes a vow that he will not enter this particular house 
and he is inside the house, he will not violate his vow by getting is 
but he will by moving out and reentering, on the basis of istthsan. Oiyas 
dictates that he has violated his vow, because staying on is assigned the 
rule of commencement, The reasoning underlying istihsan 1s that entry 
does not have the meaning of staying on, because il is separate entry from 
outside into the house. 
If he makes a vow that he will never wear this particular dress when 
he is wearing it, and he takes it off at once, he does not violate his vow. 
Likewise if he makes a vow that he will not ride this particular animal, 
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en dismounts at once, he does not wert 
pene 4 vow that he will not reside in this pat 
ee ila a se in it, and begins to vacate it immediately. 
a ve when Oe ; aa thst he violates his vow due to the existence 
ult (God DI cr it is partial. We argue that a yarnin Is made for its 
Zehr conditi ee che period of its realisation is exempted. 
Gone ar the dress for some time, he violates his vow. 
inves 1 eee acts are presumed to exist til] a similar aa 
reason is ee not see that a duration is fixed for them. It ‘ ae : 
gestakens = and “I wore it for a day,” as diesugit* TE 
rode for ut continued to enter for a yeat in or er a in ee 
js 000 98 he resolves a pure initial wearing, e is 
: Taal is staternent probably implies this. 
a oe, i akes a vow that he will not reside in this par- 
He sai a hea moves out without returning, while his assets 
ticula? nee “ «ill inside, he has violated his vow. The reason is that 
Abi ao ; siding in it with his assets and his family still in it 
he will deemed to be "Chie a person operating in the market will say; “I 
a Sanh greet The house and courtyard have the same sta- 
h a he yow pertains to a city, completion does not depend 
i s ausets and family according to what is narrated from Abu 
ee Me atlas him), because according to custom he is not counted a 
posal (Oe from which he has moved, as distinguished from the first 
resident ofacity pried te use br 


the house). A village has the same status as i r 
ose cording to the sound response. Thereafter, Abii Hanifah (God 


bless him) said that it is necessary that he move all his assets, because 
their remaining behind leads to violation of the vow. The reason is that 
residence is established by all these things, and such residence remamms as 
long as any part of these remains behind. Abt Ytsuf (God bless him) said 
that the major portion is taken into account, because moving everything 
may sometimes be difficult, Muhammad (God bless him) said that things 
that constitute his kadkhudha’i (Farsi: family and servants) are taken into 
account, because what is beyond this is not part of his residence. The 
jurists said that this is the best view and most compassionate for the peo- 
ple, It is necessary that he move to another house without delay so that 
the vow is completed. If he moves out to the street or to the mosque, they 
say itis not completed. The dalil (evidence) in al-Ziyadat is that a person 
who moves from a city with his family is deemed to be the resident of that 
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chapter 87 


ring and Leaving Buildings, and Other 
Ente 


Matters 


erson makes a vow that he will not leave the mIDSQUEs but 
He said: ifap meone who carries him out, then he has violated his 
he then orders x that the act of the person ordered is attributed to the 
vow: a re belles It is as if he mounted an animal and moved aut. 
one giving ! 4 ut ander duress he has not violated his vow, because 
tf he i Sein Hesiieated to him due to the absence of an order. If he is 


is not ; : : 
se th his consent, but not his order, he does not violate his 


ied out wi : : i 
Te dite {o the authentic narration, because transferring of the 
oat, 


: is through a command and not mere consent. 
Ei peckes a re that he will not leave his house except for a funeral, 
and then he goes out for a funeral, but thereafter he attends to another 
need (while he is out), he does not violate his vow by doing so. The rea- 
son is that the present going out is exempted and going to a place after 
that does not amount to going out. 

If he makes a vow that he will not go out to Makkah after which he 
goes out intending to go there, but turns back, he has violated his vow, 
as he has gone out with the intention of going to Makkah, which is the 
condition, because exit means moving from within and going out. 

Ifhe makes a vow that he will not visit Makkah, he will not violate his 
vow unless he enters Makkah. The reason is that this is an expression for 
reaching. Allah, the Exalted, has said, “So come, both of you, to Pharaoh, 
and say;”" If he makes a vow that he will not £0 to it, then it is said that 
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this is in the meaning of visiting, while it is s 
which is correct as it is an expression for leay 
If he makes a vow that he will certai isi 
do so till he dies, then he has Plauen Sasrab, b 
life for it was possible to fulfil it prior to this ahs Haat 
If he says to another, “I will certainly visit ° 

to,” then this is to be construed to mean abil with 
not normal ability. It has been elaborated in Zip e 

(Muhammad) said: If he is not unwell, or the Ss * oi", Wher 
him, or some other event has not taken place hired Nas Bot even 
ability to visit him, he has violated his vow. If he i eves him 0 th 
of qada’ (that is, if destined to come) then the m ated the abil; ; 
and Allah, the Exalted. This is so as the reality a pee between hig 
the act. The unqualified term includes the Safety of eae an Pane 
ness of means that are so in practice. Thus, an eat eee the Sound. 
term will be interpreted in this meaning. Intending ae as USE Of the 
morally correct as well, for he intended the true reais - MEarINg jg 
used. Thereafter it is said that the statement is sound in ihe one words 
as well, as we have elaborated, but it is also sa a Of Gada’ 
goes against the apparent meaning. 


; te 

d that it is not sound as it 

Ifa person makes a vow that his wife will not ZO out wi 

permission, and he permits her once and she goes out, but aoa his 
out another time without his permission, he has violated his jas she goes 
situation it is necessary to take permission for going out aie In this 
reason is that the exempted exit is linked with permission ake ; The 
beyond that is covered by general prohibition. If he intended per O 
just once, he is to be deemed truthful morally, but not kepaliys Resa 


probably includes this meaning, nevertheless it goes against the appa 
meaning. parent 
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If he says (in the previous statement), “Unless | permit you,” and 
then permits her once and she goes out, but thereafter goes cit agata 
without his permission, he has not violated his vow. The reason is that 
this phrase is for a limited meaning, therefore, the oath terminates with 
it (permission). It is as if he said, “Till such time that I permit you.” 

If the wife of a person intends to go out, but he says to her, “If you 
go out you are divorced,” after which she sits down for a while, and 
then goes out, then he has not violated his vow. Likewise where a per- 
son decides to beat his slave, and another person says to him, “If you beat 
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have lunch my slave is a freeman,” after which he goes 
al Ha have lunch, he has not violated his vow, The reason 
0 Jeu was made in response to the invitation, ee " 
is th this state d for that invitation and applied to the lunch to w 8 
ill be nen is distinguished from the case where he says, If I ave 
was vie sin this he has gone beyond the response, therefore, it will 
pO A. 1 tatement. 
pe considered a ee tien animal of such and such person, but 
if perso Teal ging to the authorised slave (of such person), 


: animal belon 
as jo ak this man is indebted, he has not broken his vow, accord- 
vie Hanifah (God bless him). He does not violate his vow when 
ing to y 


pt exceeds assets even when he included the animal owned by his 
the de ki intention as this person does not have any ownership in the 
ea hi ayeaves the debt does not exceed the assets or he does not have 
ey hei he does not break his vow as long he does not include 
ae . . animal in his intention as his ownership in the slave subsists, 
- oF it is customary to attribute ownership to the slave, therefore, 
re dont legally as well. The Prophet (God bless him and grant him 
peace) said, “If a person buys a slave and he has wealth, then it belongs to 
the buyer.” Consequently, attributing ownership to the master becomes 
doubtful, therefore, it is necessary to stipulate intention. Abu Yusuf (God 
bless him) said that in all these situations he breaks his vow if he had such 
intention due to the ambiguity in attributing ownership. Muhammad 
(God bless him) said that he breaks his vow even if he did not have such 
intention taking into account the reality of the ownership. The reason is 
that a debt does not eliminate ownership in the option of the two jurists. 


‘Its recorded by all the six sound compilations. Al-Zayla'i, vol. 3, 304. 
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vows About Eating and Drinking 


-4: If a person makes a vow not to eat ofa particular date palm, 
as tement applies to its fruit. The reason is that he associated his 
en his e mething that is not eaten, therefore, it is construed to apply 
yow with aa out of it, that is, its fruit, because the tree is the cause for 
to what on ly, it is the figurative meaning that is suitably used for it, 
A Se ie condition is that the fruit is not altered into something new 
rae ¢ does not break his vow by using mead, vinegar and what is 
sO 
cooked. : ; 

Ifhe makes a vow that he will not eat these unripe dates, but he eats 
them when they ripen, he will not be breaking his vow, Likewise if he 
says that he will not eat from these ripe dates or drink this milk and the 
dates turn into dry dates, the milk into thick paste, he will not violate his 
yow. The reason is that the qualities of being unripe and ripe are the basis 
of the vow, likewise its existence as milk, therefore, it will be restricted to 
them. The reason is that milk is consumable, therefore, the vow will not 
be interpreted to apply to what is extracted from it. This is distinguished 
from the case where he vows that he will not speak to this minor or this 
young man, but he does speak to him after he grows old (he will break his 
vow), because cutting off relations with a Muslim by ceasing to speak to 
him is prohibited according to the shari‘ah, therefore, the cause will not 
be deemed a cause according to the shari‘ah. 

If he vows not to eat the meat of this very young lamb, but he eats 
of it when it becomes a ram, he will be breaking his vow, because the 
attribute of being small is not the basis of the vow. The reason is that the 


prohibition of what is prohibited is greater than the prohibition of ram 
meat. 
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He said: If a person vows not to eat unripe dat 
he has not broken his yow, because they are not : €S and eat, rj 

If a person vows not to eat unripe or ripe Saar ue ate, 
neither unripe dates nor ripe dates, but then ake 
coloured) dates, he breaks his vow according to Ab 
him). The two jurists said that he does not break 
dates, that is, by saying ripe and eating partial 
ing unripe and eating partially unripe dates. The reason j 
unripe dates are called ripe and partially ripe dates oer 8 tha pari 
lt is as if the vow was about buying such dates oes Unripe ¢ 
bless him)) argues that partially unripe dates atk ria nt Mani (cen 
unripe part at the tail, while partially ripe dates Sete have a « se 
opposite, thus, one who eats them has eaten antipe ‘ fess 
each of these is intended for consumption, as distin ire ‘ 
as that applies generally and the partially follows Renan from 

If he makes a vow not to buy ripe dates, but he buy ee 
in which there are ripe dates, he has not broken his : buh es 
that purchase applies to the whole and the predaiiticaa: A ; 
vow pertained to eating, he would have broken his oath Rees If the 
applies gradually to small parts, therefore, the dates in th ied Caling 
intended. Lt becomes as if he vowed not to buy barley or ai ect ety ate 
it, and he buys wheat in which their are grains of barley aa tO Consume 
it, he breaks the vow with respect to eating but not b Asa a 
of what we said. n¥iNGs On the basi 


S, Or he i 
. Ow 
a esl tipe Cat 
his vow ht (Sod bie: 
ri w by €atin Sag 
Ipe dates and . Fipp 


pe , 
es, and 


buying 


dates 
e reasy n ig 


He said: Ifa person makes a vow that he will not eat me 
eats fish meat, he does not break his vow. Analogy dictates ie Put hen 
break it, because it has been called meat in the Qur'an The k he does 
isthsan is that this use of the term is figurative as alin is siedh ae ms 
blood and there is no blood in them due to their existence aes a 
he consumes swine flesh or human flesh, he breaks his vow pies iB ; 
is lam in reality except that it is forbidden, and an oath is seni : 
validly for avoiding something that is prohibited. Likewise if he iain 
liver or tripe. The reason is that it is la/i in reality and grows cto 
blood. Further, it is used in the place of meat. It is said that he will oe 
break his vow as in our custom) it is not treated as meat. 

He said: If he makes a yow that he will not eat or buy fat, he will 
not break his vow except in the case of fat around the stomach (of the 
animal), according to Abu Hanifah (God bless him). The two jurists said 
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e fat from the animal's back. It is fatty ey 
which melts over fire. The Imam vie 
not see that it grows through blood an 


his 
j uently, he breaks 
a y js mea deriving strength from It. Conseq : a Eee ike 
t for h respect to. a VOW about meat, but f captea ent 
ite selling meat. It is said that this! 
eating |. vow about serine : 
Se but in Farsi the word peh does not apply in any 


she back of the animal. 


w that he will not buys 
ail of a sheep, OF eats it, ' et 
then het ur a third type and is not used as a substitute : 
pecs = w not to eat from a particular lot of wheat, he wi : 
if he makes @ Pagel he chews the wheat. If he eats bread made = 
not break iil not break his vow, according to Aba Hanifah a : 
this whea The two jurists said that he will break his vow nm a 
“nade of the wheat, because it falls within its compre en x 
3 a Se According to Aba Hanifah (God bless him) it has 
etl ; lit in use for it is boiled and roasted and chewed, and 

a ind Pe Some ary meaning on the basis of 


i ; the figurative custom 

- pantie governs the 
” pele ee by him. if he chews it, he breaks his vow according, to 
et and this is correct due to the generality of the hgurative 


‘ag, His just as if he says that he will not puta foot in the house of 
te It is this (general meaning) towards which the opinion points 
ait «ays that he will break his vow if he eats its bread. 

wh 


If he makes a VOW that he will not eat of this flour, but he eats of its 
bread, he breaks his vow, because the flour itself cannot be eaten, there- 
fore, it applies to what is derived from it. If he swallows the flour as it ts, 
he will not break his oath, which is correct, as it gives way to the figurative 


meaning. 

if he makes a vow not to eat bread, then his vow will apply to what the 
residents of the city, according to their custom, consider eating bread. 
This is bread made of wheat and barely as that is what is customary in 
most lands. If he eats bread of gata’if (triangular doughnuts made in 
butter), he does not break his vow, as they are included in the meaning 
of bread in its broad meaning, unless he included them in his intention, 
for his statement probably implies this. Likewise if he eats rice bread in 
Iraq, he will not violate his vow, because it is not part of their practice, 


it due to th 
ce of fat in tts 
to “reality: Do you 


or not eat, meat or fat, but 
he does not break his vow, 


way es a vO 
meat or fat- 
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if he ie fat t 
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the two jurists, 
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; d where it j 
he will violate it. satis Consumed a, 


If he makes a vow that he will not eat grilled food : 
meat and not to eggplant or carrots. The Treason is iS: . wi ppl 
meaning it applies to grilled meat, unless he titchaete et fa 
all things that can be roasted like eggs and other thi mt his inten . 
meaning of his statement is given effect 8S 80 that the 
e 


If he vows not to eat cooked food, t i ‘ 
is cooked. This is based upon istihsan ee Plies to Meat 
account. The reason is that giving it a very general onary Practice inte 
therefore, it will be applied to what is specific and when IS difficul, 
food cooked in water. The exception is where he includ 5 at Which i 
in his intention for it amounts to going to extremes If] h €S other thin 
curry/gravy of this meat even then he will be violatin Ge SOnsumes the 
it contains constituents of meat, it is called cooked eat = WOW Insofar a 

If a person makes a vow that he will not eat 
will be applied to those that are buried in ames pare 
market. These are called yukrias. In al-Jami‘ al-Saghir the = 
ye if : (op vows that he will not eat a head (skull) 
to heads of cows and goats, according to Aba Hanif. : 
Abia Yasuf and Muhammad (God bless them) ee e 2 nia 
to sheep. This is a difference of periods and times, and Sheraee ne 
practice in his times was for the two types, while in their period pen 
to sheep alone. In our times, the fatwa is to be issued in accorda i re 
practice, as is mentioned in al-Mukhtasar, ae 

He said: Ifa person makes a vow that he will not eat fakihah (fruit) 
but he eats grapes or pomegranates or moist dates or cucumbers he 
does not violate his vow, If he eats apples or melon or apricots, he hes 
violate it. This is the view according to Aba Hanifah (God bless him). 
Aba Yusuf and Muhammad (God bless them) said that he does violate 
it by also eating grapes, moist dates and pomegranates, The basis is that 
the term fakihah is applied to what is enjoyed before a meal and after it, 
that is, it is consumed in excess of the normal meal by way of appetis- 
ers, In this dry and fresh things are equal after having enjoyed them in 
the usual manner, thus, by having dried melon, he does not violate his 
vow, This meaning is present in an apple and its species, therefore, he 
violates his vow by eating them. The meaning is not found in a water- 
melon and cucumber, as these are more like vegetables with respect to 


breag 


his Vow 
d in the 
: ‘Statement is 
twill be applied 
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mption, thus, he does not break his vow with them. In the 
. i dates and pomegranates, the two jurists say that the 
al enjoyment is present in them as these are the most 
meaner fruits and enjoyed more than other fruits. Aba Hanifah (God 
cov rafte 5 that these are things that provide nutrition and are used 
m) at leads to deficiency in the meaning of enjoyment through 
edicines- e’s need for survival. Consequently, the dried fruits from 
ee ae used as condiments or basic food. 
among ea person makes a vow that he will not eat idam (anything 
He said: ‘ then each thing that alters the colour of bread is idarn, 
with bread)’ then eac P Stas s . 
eaten d meat is not idam, while salt is idam. This is the view accord- 
put roaste’ Hanifab and Aba Yusuf (God bless them). Muhammad (God 
ing to aD P ‘aid that each thing usually eaten with bread is idam. This is 
bier ae “Ae from Abi Yusuf (God bless him). The reason (accord- 
also 4 Oe aad d) is that the term idam is from muwadamah, which 
ing t0 ee atibility. Each thing that is eaten with bread is compatible 
Tie rice and eggs and the like. The two jurists argue that idam 
hat is eaten as a secondary item, and the meaning of being 
mixed form is found in reality in these, and when con- 
dently the meaning is found in the legal sense. Complete 
compatibility depends upon absorption as well. Vinegar and other liq- 
nids are not eaten alone but are drunk, while salt is not eaten separately 
in practice as it dissolves, therefore, it is secondary, This is different fram 
meat and other similar things for these are eaten separately. The excep- 
tion is where he includes them in his intention insofar as this would be an 
extreme case. Grapes and melon are not idam, which is the correct view 
(out of different views). 

If a person vows not to have ghada’ (breakfast/lunch), then ghada’ 
is between the morning prayer up to zuhr prayers, while ‘asha’ (din- 
ner/supper) is between the zuhr prayer up to midnight. The reason is 
that the meal after the declining of the sun is ‘asha’. It is for this reason 
that the zuhr prayer is referred to in a tradition as one of the two prayers 
of ‘isha’. Suhiir is between midnight and the rising of the sun. As it is 
derived from the word sahr and is applied to what is close to it. There- 
after ghada’ and ‘asha’ are meals that are intended to satisfy appetite. The 


d con 
si apes, m 
case of oitad dition 


means 
with it, 
issomething t 
secondary in a 
sumed indepen 


i ee 
‘The word idam has a very wide meaning. It includes things like vinegar, oil, honey, 
butter, milk, salt and curry. 
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practice of the residents of each land is taken 


PISCE ; into 
it is stipulated that the meal satisfy at least on pccouint 


; for th 
If a person says, “If I wear, eat . &-half of the appetite” bu 
3 "ar, eat or drink, then my <i... 

then adds, “I meant some things and not others,” : slave i free 

truthful legally or otherwise. The reason is eh a: ae m ee z 
association with the expression, when a dress or oth ves val 
tioned. A thing implied has no generality, théredine things are not m, 
it specific becomes redundant. If he says, “If ] wear ae ‘s 
drink a beverage (liquid),” he is not to be deemed 3 be oat food 
alone. The reason is that it is an indefinite noun ns 4 e Adjudication 
therefore, it becomes general and the restrictive isa tier 3 ONditig, 
it, except that it goes against the apparent meaning, th $i OPErates on 
deemed true for adjudication, B: ThUs, it Will no, be 


If he makes a vow that he will not drin 
River, but he drinks its water in a utensil, 
until he sips water from the river, 


k from the Dij 
Hah (Tip,; 
S he has not broken ne 
3 ater according to Aba Hani ‘ 
him). The two jurists said that ifhe drinks from it with the ic oe 


sil he has broken his vow as that is the commonly understo ofa en 


= . . od 1 
The Imam argues that the word min is used for divisibility aoe i 
meaning here is in sipping and this is the usage. Accordingly, he cae 
’ e 


his vow on the basis of consensus, and transferring the meaning to ; 
figurative sense is prevented even if it is well known. Si 


If he says that he will not drink of the water of the Tigris 
drinks from its water with the help of a utensil, he breaks his vow, Th 
reason is that even after scooping up the water it remains attributed ‘: 
the river, and that is the condition. It is as if he has drunk from a sat 
that has been taken out from the river. 


but then 


Ifa Person says, “If I do not drink today the water that is in this jar, 
then my wife is divorced,” but there is no water in the jar, then he does 
not violate the vow. If there is water in the jar, but is spilt prior to the 
arrival of the night, he does not violate his vow. This is the view accord- 
ing to Ab Hanifah and Muhammad (God bless them). Abu Yasuf (God 
bless him) says that he breaks his vow in both cases, that is, after the 
day is over. On the same disagreement is analysed the case where the vow 
is sworn in the name of Allah, the Exalted. The basis is that a condi- 
tion of the vow becoming effective and its continuance is the concept of 
completion in the opinion of the two jurists, with Aba Yiisuf (God bless 


Al-Hidayah + 
$e 
- ._,oreeiNg: The reason is that a yarin is formulated for comple- 
hint ae such completion must be found in order to give effect to 
fiom * ere! Yyasuf) argues that it is possible to say that it is effective lead- 
it, HE Aba letion in a manner that affects the substitutory duty, which 

comp” We would say that it is necessary that the original duty be 
expiation: that it can operate on the substitutory duty, It is for this 
concel4 BP * e yamin ghamis does not become effective for purposes of 
expiauien: was absolute, then in the first situation, he does not break 
if the Saat of the two jurists, but according to Abu Yasuf (God 
it in the aoe violates it immediately. In the second case he breaks his 
ess him) opinion of all three jurists. Aba Yusuf (God bless him) makes 
he a eriagat the absolute and one limited by time. The reasoning 
s the distinction is that limitation of time is to provide space, 
nde does not become obligatory except in the last segment of the 
thus, the © dtnely he does not break the vow prior to this. In the case 
an a jute vow it is necessary to fulfil it as soon as he is free of the 
eee Sa In this case he is unable to do so, therefore, he breaks 
ea once. The two jurists also distinguish between the cases and 
i waist for the distinction is that in the absolute vow he is required 
to fulfil it as soon as he ends the statement, but as the fulfilment is lost 
due to the loss of the object of the vow, he breaks his vow as if the person 
making the vow dies while the water remains. As for the vow limited by 
time, fulfilment is obligatory in the last segment of the time and at this 
time the object of completion does not remain due to the absence of its 
conception, therefore, fulfilment is no longer obligatory in it, and the vow 
is annulled, It was as if he made the vow initially in this state. 

He said: if a person makes a vow that he will rise up into the sky or to 
convert this stone into gold, his vow has become effective and he breaks 
it immediately thereafter. Zufar (God bless him) said that it does not 
become effective for it pertains to what is usually impossible, therefore, 
it is the same as what is impossible in reality. Thus, it does not become 
effective. We argue that fulfilment is possible in reality, because rising into 
the sky is possible in reality. Do you not see that the angels rise up into 
the sky, likewise a stone is turned into gold when converted by Allah, the 
Exalted, If it can be conceived it becomes effective for purposes of the 
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“Because it pertains to an act in the future. 
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substitutory duty. Thereafter, he breaks it throu ADs 


that is established in practice, like the gh the Tuling of; 

: : > P¢€rson makj 8 Of inabsy 
he breaks his vow despite the possibility of life ae the vow ee 
from the issue of the jar (stated above), bec Ning. This js di 
at the time of making the vow, when the 
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vows About Speaking 


fa person makes a vow that he will not speak with so and so, 
eaks to him in a manner that the person can hear him though 

:< asleep, he has broken his vow. The reason is that he spoke to him 
he ibis yoice reached him, but he did not understand due to sleep. It is as 
and caibed out to him so that he could hear him, but he did not under- 
aoe due to inattention. In some versions of al-Mabsut the condition is 
aS fied that he wake him up. The majority of our Masha ’ikh (jurists) 
rl dthis. The reason is that if he does not draw his attention it will be 
= ‘che called out to him from a distance and he is in a situation where he 
cannot hear him. 

If he makes a VOW that he will not speak to him except with his per- 
mission, and he permits him, but he is not aware of his permission till 
he speaks with him, he has broken his vow. The reason is that the term 
jdhn is derived from adhan, which is a notification or it is derived “from 
falling into the ears,” and all this is not realised without hearing. Abi 
Yasuf (God bless him) said that he has not broken his vow, because per- 
mission is release, and it is complete with permission like consent. We say 
that consent is an inner act, but permission is different from this as has 
preceded. 

He said: If he makes a vow that he will not speak with him for a 
month, then the time begins from the time of the vow. The reason is 
that if he does not mention the month, the vow will become perpetual. 
The mentioning of the month is for excluding what is beyond the month. 
What remains following his vow is within it taking into account the state 
he is in (possible anger). This is distinguished from the situation where 
he says, “By Allah, I will fast for a month.” The reason is that if he does 


He said: J 
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not mention the month, the vow will not become perpetual ae 
Re ee is : pt - Ment; 

ing it will be for determining the fasts through it. As it js indefin; On. 
determination is left to him. Ne, the 

If a person makes a vow that he will not speak, but then he r 
Qur'an in his prayer, he does not break his vow, however, by 
outside the prayer he will break his vow. The same rule applies to tah. 
tahlil and takbir. Analogy dictates that he breaks the vow in both ¢ ih 
which is also the view of al-Shafi'l (God bless him), because rca? 
is speech in reality. We argue that in prayer it is not treated as See 
either in customary understanding or according to the shar‘ (law), Th 
Prophet (God bless him and grant him peace) said, “For this prayer 4 
ours, nothing that pertains to the speech of humans is suitable,” [t jg also 
said that according to our custom he does not break the vow even while 
reciting outside prayer for in that case he is referred to as a reciter and 
one glorifying the greatness of Allah, 

If he says, “The day I speak to so and so, my wife stands divorceq” 
then the day will mean day and night. The reason is that in the term 
“day” when it is associated with an act that does not extend over time, 
the intention is that it is unqualified. Allah, the Exalted, has said, "If any 
do turn his back to them on such a day,"? The speech is not extended 
either. If he had formed an intention that it pertains to the day alone, 
then he will be deemed truthful for adjudication. The reason is that the 
statement is used to mean this as well. It is narrated from Abi Yasuf 
(God bless him) that he is not to be deemed truthful as it goes against the 
well known meaning. If he says, “The night I speak to him, ....” then it 
is construed to mean night specifically. The reason is that it is the true 
meaning for the darkness of the night just as brightness is for the day 
specifically. The word night is not used in the absolute sense so as to be 
independent of time. 

Ifa person says, “If I speak with so and so, my wife is divorced, unless 
so and so comes or until so and so comes, or unless so and so gives per- 
mission or until so and so gives permission,” following which he speaks 


cites the 


Teciting ig 


‘The tradition has preceded in the topic of factors annulling prayer. Al-Zayla'y vol, 3, 
304. The words there were: “In this prayer of ours no part of human speech ts valid for it 
is glorification, the proclamation of God’s greatness and the recitation of the Quran. I 
is recorded by Muslim in his Sahih, and other versions by al-Bukhari and al-Dar'quin. 
Al-Zayla’‘t, vol. 2, 66. 
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orto the person's arrival and permission, then he breaks his 
with him PF aks with him after his arrival and permission, he does not 
row. lf a because that is the limit, and the oath continues prior 
peak a g ends after it. Thus, he does not violate the vow after 
wo the lim aarrat the yamin. If the person named (so and so) dies, the 
ie rermina aba Yasuf (God bless him) disagrees with this. The reason 
yow lapses ohibited thing is speech, which ends with permission and 
i, that the after death such termination cannot be conceived to exist, 
grtival, ae e yanntin lapses. According to his view such conception is not 


therefore: a therefore, upon the cessation of the limit the yamin becomes 
jon, 
a cond 


al. 
perP a erson makes a Yow that he will not speak to some other person’s 
[fap 


the does not identify a specific slave in his intention, He may 
slaves - will not speak to some other person’s wife, or friend. There- 
also a ther person sells his slave, or irrevocably divorces his wife or 
eee” itty with his friend, and he speaks to one of them, he has not 
Ne yow. The reason is that his vow has been made with respect 
no t that operates on a subject-matter that is attributed to another 
. a bas to his ownership, or to his relations, and such an act is 
Sheed, therefore, he does not break his vow. The Author (God be 
pleased with him) said: There is agreement when the act is attributed to 
his ownership, but where it is attributed to his relations then according to 
Muhammad (God bless him) he breaks his vow, that is, in the case of the 
wife and friend. He says in al-Ziyadat that this association is merely for 
identification, because the purpose is not to speak to his wife or friend, 
therefore, the permanent association is not stipulated. Thus, the hukm 
will apply to their persons as if he had pointed towards them. The basis 
for what is mentioned here (in the matn) is the narration in al-Jami‘ al- 
Saghir, and the reasoning is that it is probable that the cessation of speech 
was intended for this man himself, therefore, he did not identify a spe- 
cific slave. Consequently, he does not break his vow after the elimination 
of such association on the basis of doubt. 


If his vow pertains to a specific slave, that is, if he says, “Such and 
such slave,” or “Such and such wife.” or “Such and such friend,” he does 
not break his vow in the case of the slave, but he does break his vow in the 
ie a Wife and the friend. This is the opinion of Aba’ Hanifah and 

weak ot (God bless them). Muhammad (God bless him) said that he 
his vow with respect to the slave as well. This is the view of Zufar 
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as well (God bless him). If he makes a vow that he will 5 
house of so and so, and that person sells it, after which he ¢ 
it is governed by the same disagreement. The reasoning for the y; 
Muhammad and Zufar (God bless them) is that attributing thin, eng 
here is for identification. Pointing out, however, is more explicit he him 
it cuts of participation of other persons,’ as distinguished from ae for 
ing in an unspecified way. Accordingly, pointing out is taken into a 
and general association becomes superfluous, so the slave becomes. my 
the friend and wife. The two jurists (Abi Hanifah and Aba Yasue ee 
bless them)) argue that the reason for the vow is some meaning t . 
is found in the person mentioned, because avoidance and rejection ‘ 
these things (animals, houses and so on) is not undertaken for their 5 
attributes. Likewise the slave due to his reduced status. In truth it is fo 
a meaning found in one who owns them, therefore, the vow is qualified 
with the state of existence of ownership. This is distinguished from the 
case where the reference is to an association of relationship like the friend 
and wife for enmity may be for their own persons in which case the asso. 
ciation is for identification and the underlying reason for the vow beinga 
meaning in the man is less evident here due to the lack of ascertainment, 
as distinguished from what has preceded, 

He said: Ifa person makes a vow that he will not speak to the owner of 
this covering (shawl), but he sells it, after which he speaks to him, he has 
broken his vow. The reason is that this association does not imply any- 
thing other than identification, because a human being does not develop 
an enmity due to a head-covering ( shawl). It is as if he had pointed to the 
person himself. 

If a person says, “I will not speak with this young man,” but he speaks 
to him when he grows older, he breaks his vow. The reason is that the 
hukm is linked to the person pointed to as his attributes at the present 
time are superfluous. Further, this quality is not the basis of the vow, 
according to the explanation that has preceded earlier. 


ot eNiter t ‘ 
Nters it, 


89.1 ON DURATION 


He said; If a person makes a vow saying, “I will not speak with him — 
time (hin),” or “I will not speak with him for some time (zaman), oF 


’That is, the probability of some other slave, wife, friend or house, 


vo 
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eak with him for a time or some time,” then it is construed to 
will not sP onths. The reason is that the word hin is sometimes applied to 
ean six oA d, and sometimes it means forty years. Allah, the Exalted, has 
short ES her? not been over Man a long period of Time (hin),’4 which 
said, on) six months (gestation),’ and Allah, the Exalted, has said, “It 
‘ett its fruit at all tumes (hin).”* This (six months) is the middle 
therefore, the meaning is directed towards it. The reason is that a 
all period is not intended for prevention, because such prevention 
st under normal circumstances. A perpetual period is not usually 
may o because that implies forever, and had he not mentioned it, it 
intendes soe meant forever. Accordingly, the period we have mentioned 
would ‘Ged Likewise the words zaman is used in the meaning of hin. 
is er “| have not seen you for a hin or for some time” in the same 
ik xa " all this applies when he has not formed an intention. If he did 
id D oethind then the period is as he intended for he meant what he 
gaid in reality. ‘ ; 

Likewise if he uses the word dahr (time), according to the two jurists. 
Aba Hanifah (God bless him) said: Dahr, | do not know what that 
means. This disagreement lies in using it as an indefinite noun, which is 
correct. If it is made definite by the use of alif and lam (al-), then it means 
eternity according to the customary meaning. The two jurists maintain 
that the word dahr is used in the meaning of hin. It is said, “I have not 
seen you since a hin or dahr,’ to imply the same meaning. Aba Hanifah 
(God bless him) suspended his judgement in determining a period for it, 
because languages are not understood on the basis of analogy. Further, 
usage does not last long enough due to its changing meaning. 

If he makes a vow that he will not speak to him for days, then it will 
be construed to mean three days. The reason is that it is a plural used 
as an indefinite noun, therefore, it includes the minimum used for the 
plural and that is three. If he makes a vow that he will not speak to him 
for al-ayyam, then it is taken to mean ten days, according to Aba Hanifah 
(God bless him). The two jurists said that it will be taken to mean the 
days of the week. If he makes a vow that he will not speak to him for 
months, then it is taken to mean ten months in his view, but in their 
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‘Some commentators have said it means forty years. Al-‘Ayni, vol. 6, 204. But see 
Abi Hanifah’s view below, 
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opinion it is twelve months, because the character lam i 
is previously known, and that is what we mentioned fo sett for w, 
on it. According to him it is a definite plural and wil] . a Issue turns 
maximum that is included in the plural, and that is ten me 10 the 
same in his view for the plural “years.” According to “ : reply iS the 
will apply to his entire life, because there is no previous! - 0 JUrists jp 
other than this. MY famniliay Period 
If a person says to his slave, “If you serve 
of days, then you are free,” then “large Sabena an ange number 
Abii Hanifah (God bless him) are ten days. The reason eo thy ee ring to 
maximum implied by the word “days (al-ayyam).” The A: this 18 the 
that it means seven days, because what exceeds this is ssnetition 3 5 Say 
that if the vow is in Farsi, it is taken to mean seven days seoane 4 
; It is 


mentioned with a singular and not a plural. Allah knows what is ‘ee 
ect, 


Chapter go 


Vows About Emancipation and Divorce 


rfaperson says to his wife, “If you give birth toa child, you are divorced,” 

d she does give birth to a dead child, then she is divorced. Likewise if 
i says to his slave woman, “If you give birth to a child, you are free.” 
The reason is that what exists is a child born in fact, and is called by this 
name in common usage. Further, it is considered a child in the law (shar‘) 
insofar as ‘iddah is terminated by its birth, the bleeding following birth 
is called ifas, and the mother (if she is a slave) is called an umm walad. 
Thus, the condition is complete, which is the birth of the child. 

Ifhe says to her, “When you give birth to a child, the child is free,” 
then she gives birth to a stillborn child followed by another who is alive. 
The one alive is alone deemed free, according to Abi Hanifah (God bless 
him). The two jurists said that none of them is free, because the con- 
dition is fulfilled by the birth of the dead child, as we have explained. 
The yamin, thus, lapses without the effect of its consequences upon the 
subject-matter. The dead child is not a subject-matter of freedom, and the 
child is the consequence. Abii Hanifah (God bless him) argues that the 
unqualified use of the term is qualified with the attribute of life, because 
the person making the vow intended the establishment of freedom as a 
consequence, which is a legal power that emerges for repelling the author- 
ity of another person. This cannot be established in a corpse, therefore, 
it is qualified with the attribute of life, It is as if he had said, “If you give 
birth to a living child, it is free.” This is distinguished from divorce and 
ia of the mother as consequences, because these cannot be quali- 

ed, 

When he says, “The first slave I buy is free,” then he buys a slave; 
the slave is free, because the word “first” is a term for the individual who 
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you, my slave is free,” then marriage here is implied. We ar. u 

ership is mentioned by necessity for the validity of making Pe that OWn. 
and it is a condition, therefore, it is limited to the extent of sue 
effective for the validity of the consequence, which is freedom. In tis noe 
of divorce, it is effective with respect to the condition and riot th the cate 
quence, Thus, if he says to her, “If I divorce you, then you Stand ried 
thrice,” then he marries her and divorces her with a single re ae 
she is divorced thrice. This acts as the standard for our issue ko te 

If a person says, “Each slave that I own is free,” then his Se 5 
al-awlad, mudabbars, and slaves are all free, due to the waoallfed, att 
ciation with all of them, because ownership is established in them both 
as ownership of the corpus and possession. His mukatab slaves at 
free unless he includes them in his intention, because he does not hale 
possession over them, therefore, he does not own their incomes nor does 
he have a right to have intercourse with his mukatabah. This is distin- 
guished from the umm al-walad and mudabbarah. Thus, the association 
is improper and niyyah is necessary. 

If a person says to his wives, “This one is divorced or this one and this 
one,’ then the last one is divorced, while he has an option with respect to 
the first two. The reason is that the word “aw” is for establishing of one 
the of two things mentioned. He included her in the first two and then 
added a third to the divorced woman. The reason is that the conjunction 
is for participation in the rule, therefore, it is confined to the subject- 
matter. It is as if he said, “One out of you two is divorced and this one.” 
Likewise if he says to his slaves, “This one is free or this one and this 
one,” then the last one is emancipated. He has an option with respect to 
the first two, as we explained, Allah knows what is correct. 


tress, 


Chapter 91 


Vows About Sale, Purchase and Marriage 


son makes a VOW that he will not buy or sell or take on hire, then 

: ent who undertakes all this, he has not violated his vow. 
ST eae is concluded by the contracti d 
The reason 1s that the contract 1s conc ue é y the con at ing party an 
he owns the rights of performance (huquq). Accordingly, if the contract- 
ing party had made the vow, he would have violated his oath. The act 
shat is a condition is, therefore, not found, and that is the contract on 
the part of the one giving the order(principal), for what is established for 
him is the hukm of the contract. Unless, he includes this in his intention, 
for this appears extreme or the person making a vow is one in author- 
ity, who does not undertake contracts on his own, because he prevented 
himself from undertaking something that is normally done. 

Ifa person makes a vow that he will not marry, or divorce, or eman- 
cipate, but then appoints an agent to do so, he has broken his vow. The 
reason is that an agent in all this is like an emissary and a messenger. 
He does not attribute these acts to himself, but to the person giving the 
order, and the rights of performance revert to the one giving the order 
and not to him. If he says that he formed the intention of not speak- 
ing about these things, he is not to be deemed truthful for adjudication 
alone. We shall be pointing out the meaning of this in the explanation of 
the difference, God, the Exalted, willing. 

If he makes a vow that he will not beat his slave and will not slaugh- 
ter his goat, but he orders another who does it, then he has violated his 
vow. The reason is that the owner has the authority of beating his slave 
and of slaughtering his goat, therefore, he possesses the right to delegate 


Ifa per 


age ‘The Hanafis make a distinction between the hukm and fugiq in the contract af 
ficy, 
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the authority to another. Further, the benefit of doin 
owner, therefore, he is deemed the direct actor as ther 
go to the person ordered. If he says, “TI intended not 
acts myself,” he is to be deemed truthful for Purposes of adjyq: 

as distinguished from what has preceded about divorce. The WUdication 
reasoning for the distinction is that divorce is nothing but th, under lyin 
of words that lead to the occurrence of divorce for her. Ordering 
act is like expressing those words, and the word “divorce” adie an 
therefore, if he intended their expression then he intended ae S Poth 
lar meaning out of a general meaning. Accordingly, he is to be Nem 
truthful morally not legally. As for beating and slaughter, the Ss 
ical acts that are recognised by their effects, and attributing tee si f 
person ordering are by way of causation in the figurative sense Th a 
he intended to undertake the act himself, then he intended what ie ; 
in fact, therefore, he is to be deemed truthful morally and legally. rue 


If a person makes a vow that he will not beat his child, but orders 
another person to do so and he does beat him, he has not Violated his 
yow. The reason is that the benefit of beating the child will revert to the 
child, which is disciplining and refinement, therefore, his act will not be 
attributed to the person ordering. This is distinguished from the order to 
beat the slave, because the benefit of obedience through his order will g0 
to the person ordering. Consequently, the act is attributed to him. 


8 SO reverts tot 
Care no rj . 


ghts 
to undert. ake th at 


If a person says to another, “If sell this dress for you, then my wife 
is divorced,” after which the person who is the object of the vow conceals 
this dress within the dresses of the person making the vow, who sells 
them without knowing of such concealment, then he has not broken his 
vow, The reason is that the character lam precedes the word sale and this 
requires that it be specific to him, and this means that he sell under his 
orders, because sale accepts delegation, but this is not found here. This is 
different from the case where he says, “If I sell a dress that you own..." 
for here he will violate his vow as he will be selling a dress owned by 
him, whether or not it is under his order, and whether or not he is aware 
of it. The reason is that the character lam precedes the subject-matter 
as it is proximate to it, therefore, it requires that it be specific to him. 
This is true if the dress is owned by him. Cases parallel to this are of 
dyeing and stitching and each act that accepts delegation of authority, 2 
distinguished from eating, drinking and beating the slave, as these acts 
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raccept delegation, therefore, the rule will not be separate in both 
do 1° 


cases. eson says, “This slave is free if I sell him,” and he sells him 

Ifa ua dition that he has an option, the slave is emancipated, due to 
on the cee of the condition, which is sale, and ownership in the slave 
the exis es, therefore, it is converted to its consequence, which is freedom, 
contin’ if the buyer says, “Tf I buy him he is free,” and he buys him on 
LEW sc that he has an option, the slave is emancipated, as well. The 
we ee that the condition is fulfilled, and that is purchase, and owner- 
reason blished in him. This is obvious on the basis of the rule upheld 


ie oe iavist? as well as on the rule upheld by the Imam, because this 

‘sation depends on its condition, and what is contingent is like the 
emancipa a ¥ ; . & : h 
immediate. If emancipation is given effect immediately, prior ownership 
‘ established for him, likewise in this case. 

If a person says, “If 1 do not sell this male slave or this female slave, 
then my wife is divorced,” following which he emancipates them or gives 
them the status of mudabbar, his wife is divorced, The reason is that the 
condition stands fulfilled, which is the absence of sale due to the loss of 
the subject-matter of sale. 

If a woman says to her husband, “What if you bring another wife?” 
and he replies, “Each wife that I have will stand divorced thrice,” then 
this wife who took the vow from him stands divorced (too) for pur- 
poses of adjudication. According to Abii Yusuf (God bless him), “This 
wife is not divorced for he excluded her through his response,” there- 
fore, the decision will be accordingly. Further, his intention is to please 
her and that is by divorcing others besides her, thus, it will be qualified 
accordingly. The reasoning underlying the authentic narration is based 
on the generality of the statement, and he went beyond the context of 
the response, therefore, the statement will be treated as an independent 
statement, Further, his purpose could have been to point to a grave action 
when she raised an objection about what the shar‘ (law) has deemed law- 
ful for him, and with such vacillation of the issue it is not suitable for 
restriction. If he intended wives other than her, then he is to be deemed 
truthful morally, but not legally, as it amounts to the restriction of the 
general meaning. Allah knows what is correct. 


‘Khiyar of the buyer does not prevent the passing of title to him. 


Chapter 92 


Vows About Hay, Prayer and Fasting 


He said: Ifa person, while in the Kabah or in another place says, “I am 
under an obligation to walk to the House of Allah, the Exalted or to the 
Ka‘bah,” then he is under an obligation to perform hajj or ‘umrah on 
foot. If he likes he may ride, but then he has to offer a sacrifice (dam). 
Analogy dictates that he is not obliged to do anything, because he made 
obligatory upon himself what is not an obligatory means of seeking near- 
ness to Allah or is intended essentially. Our opinion has been transmitted 
down to us from ‘Ali (God be pleased with him). Further, the people 
were accustomed to make hajj and ‘umrah obligatory through such vows. 
Thus, it is as if he had said, “It is obligatory upon me to visit the House 
on foot.” This makes it obligatory for him to go on foot, but if he likes he 
can take a ride and make an offering. We have already mentioned this in 
the topic on religious rites. 

If he says, “It is obligatory upon me to go out or to move towards 
the House of Allah, the Exalted,” then there is no such obligation upon 
him. The reason is that acquiring the obligation to perform hajj or ‘umrah 
through such expression is not part of the common usage. 

If he says, “I am under an obligation to walk to the Haram or to 
al-Safa wa-al-Marwah,” then there is no such obligation for him. This 
is the view according to Aba Hanifah (God bless him), Abi Yasuf and 
Muhammad (God bless them) said that because of his statement, “I am 
under an obligation to walk,” he is obliged to perform hajj or ‘umrah. If 
he had said, “Up to al-Masjid al-Haram,” then the same disagreement of 
views applies. The two jurists are of the view that the Haram is included in 
the House being adjacent to it. Likewise, al-Masjid al-Haram is included 
in the House, therefore, mentioning one amounts to mentioning the 
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other. This is distinguished from the case where he Mentions a] 
al-Marwah, because they are separated from the House. ae “Safa and 
the Imam, the creation of the obligation of ihram through setts to 
sions is not part of the common usage, and it is not possible to ®XPres. 
obligation through the use of the word “walking” in its actual “site an 
therefore, the obligation is prevented. Meaning, 


If a person says, “My slave is free if I do not perform this ear” 
thereafter he says that he has performed the hajj with two ‘tigseae and 
tifying that he offered a sacrifice this year at Kufah, then his ¢| ee tes. 
not be emancipated. This is the view according to Abii Hanifah a fe 
Yasuf (God bless them). Muhammad (God bless him) said that he 
emancipated, because this testimony is about an act that is known dia 
is sacrifice. This act necessarily indicates the negation of the performan 
of hajj, therefore, the condition (of the vow) stands fulfilled. The <2 
jurists maintain that it is the negation of hajj, because the Purpose is (6 
establish the negation of hajj and not the offering of the sacrifice (there- 
fore it is not admissible as testimony), because there is no demand for 
such negation (on the part of the public). It is as if they rendered test). 
mony that he did not perform hajj this year. The utmost that can be said 
is that this negation is within the knowledge of the witnesses, but we can- 


not distinguish one form of adjudication from the other (for purposes of 
adjudication). 


If a person makes a yow that he will not fast, but he forms the inten- 
tion of a fast and fasts for a moment then breaks it, he has violated his 
vow, because fasting is abstaining from acts leading to the breaking of the 
fast with the intention of seeking nearness to Allah. 


If he makes a vow that he will not fast for one day or keep one fast, 
but fasts for a moment and then breaks it, he has not broken his vow. 
The reason is that by this is meant a complete fast that is considered so 
by the law (shar‘), and this occurs by terminating it at the end of the day, 
and the day is explicitly mentioned in determining its duration. 


If he makes a vow that he will not pray, but he performs the giyam, 
rukii‘, then he does not break his vow. If, however, he also performs the 
prostration and then terminates it, he breaks his vow. Analogy dictates 
that he has violated his oath by commencement taking into account the 
ruling for the commencement of fasting. The basis for istilisan 1s that 
prayer is an expression for various elements (arkan). Thus, as long as he 
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rform all of them it cannot be called prayer, This is distin- 

ot vn fasting as that consists of a single rukn, which is abstaining 
guis He eed in the next moment, 7 . 

nd 6 TTF kes a VOW that he will not offer salat, he does not break his 

ifhe™m completes two rak‘ahs. The reason is that he meant by it the 

vow #8 ob dged salat, and the minimum is two rak‘ahs due to the 

nof offering 4 single (odd) rak‘ah (butayra’), Allah knows best. 


Chapter 93 


Vows About Dresses and Jewellery 


if a person says to his wife, “If I wear cloth made of the yarn you spin, 
then it is hady;” and he then buys cotton that she spins and weaves after 
which he wears it, itisa hady according to Abii Hanifah (God bless him), 
The two jurists say that he is not obliged to treat it as hady, unless she 
spins yarn from the cotton owned by him on the day of the vow. The 
meaning of hady is charity that is to be given at Makkah, because it is the 
name of the charity made for it. The two jurists argue that a nadhr (vow) 
is valid in the case of a thing owned or when it is associated with the 
cause of ownership, which is not found here, The reason is that clothing 
and spinning by a woman are not causes of ownership. The imam argues 
that spinning by a woman is usually from the yarn owned by the husband, 
and it is the usual that is intended, and this is the cause of ownership. It 
is for this reason that he will break his vow if she spins from the cotton 
owned by him at the time of the vow, because cotton is not mentioned in 
the statement of the vow. 

If a person vows that he will not wear jewellery, but he wears a silver 
ring, he has not broken his vow, because it is not considered jewellery 
according to custom or law, therefore, its use is allowed for men and as 
a seal for sealing things. If it is made of gold, he has broken his vow, 
because it is jewellery, therefore, its use is not allowed for men. 

If he wears a string of pearls that are not inlaid, he does not break 
his vow according to Abii Hanifah (God be pleased with him). The two 
jurists said that he has broken his vow, because it is jewellery in reality 
insofar as even the Qur’an has called it as such. The Imam argues that it 
Is deemed jewellery according to custom, unless it is not inlaid, and the 
basis of vows is custom. It is said that this a disagreement arising from 
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differences of time and age. The fatwa is issued accordi 
of the two jurists, because wearing pearls as jewellery b 
customary. 

If a person vows that that he will not sleep on a bed 
on it when on top of it is a blanket (giram), then he has 
because it is a constituent part of the bed, therefore, he will be cane: 1 ™ 
to have slept on it. If he places another bed on it and sleeps o iran 
not break his vow. The reason is that something similar to sa ne docs 
of it and the reference to the first stands terminated. mS Not parr 

If he makes a vow that he will not sit on the ground, 5 
sits on a rug or mat, he has not broken his vow, because hire 
termed as sitting on the ground. This is distinguished from thec 
between the ground and his body is his dress, because that is 
subsidiary part of him and cannot be considered a barrier. 

If he makes a vow that he will not sit on a cot, but then he sits 
cot upon which is a rug or a mat, he has broken his vow, beers Me ° 
considered to be sitting on the cot. Sitting on a cot in practice is ican 
this way. This is different from the situation where he places aiicuhes ee 
on top of it, because it is sumilar, and reference to the first is beritaaie: 
Allah knows what is correct. a 
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chapter 94 


vows About Homicide and Causing Injury 


n says to another, “If I strike you then my slave is free,” and he 
if a Pn after he is dead, then this statement will be construed “while 
str" oe The reason is that striking (hitting) is a term for an act that 
he 18 alive. : 2 Paper * z 
| eainful and establishes contact with the body. Pain is not realised in 
‘ ee ofa corpse. A person who will be tormented in the grave will be 
ihe i to life, according to the view of most scholars. The same is the 
Seah the giving of clothing, because the meaning is the passing of 
ownership when used in an unqualified sense. Clothing by way of expia- 
tion belongs to this category, and it is not realised in the case of a corpse, 
unless he intends thereby a covering. It is said that in Farsi it is construed 
to mean clothing. Likewise speech and entering upon someone. The rea- 
on js that the purpose of speech is to make the other person understand 
and death negates this. The meaning of entering upon is visiting a person 
and after death it is his grave that is visited, not the person. 

If he says, “If I give you a bath, my slave is free,’ and he gives him a 
bath after his death, he has broken his vow (for by not emancipating the 
slave), The reason is that bathing means causing the water to flow and its 
purpose is purification. This stands realised in the case of a corpse. 

If a man says that he will not beat his wife, but then pulls her hair, 
tries to strangle her, or bites her, then he has broken his vow, because 
beating is a term for a painful act, and pain stands realised. It is said that 
he will not break his vow in case of play for it amounts to enjoyment and 
not beating,’ 

Ifa man says, “If I do not kill so and so then my wife is divorced,” 
when this so and so is dead and he is aware of it, he breaks his vow. The 


‘That would mean that if he beats her during play he does not break his vow. 
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reason is that he formed his vow on the bas} i 
him, and that is conceivable, therefore, seria . Allah Tenews fo 
it due to normal inability. If he is not aware of fir cae brea 
break his vow, The reason is that he based his vow on fe 4 ae does Rot 
Vi through him, in which case completion is not snistnae Was run, 
comes analogous to the issue of the jar? along with th he isu 
over it. In that issue there is no detail about havi ; CHsagreemen 
ae ng knowledge, which is Chapter 95 


vows About the Demand of Dirhams 


says that he will definitely repay his debt soon, then it means 
at is less than a month. If he says after an extended period 
then it extends beyond a month. The reason is that what is less than it 
is considered a short period and what is more than that is an extended 
period. It is for this reason that it is said after a long period, “I have not 
seen for more than a month,” 

Ifa person says, “I will pay the debt of so and so today,” then he pays 
him, but that person finds that the coins are demonetised, or counterfeit, 
or they belong to a third party, then the person making the vow has not 
broken his vow. The reason is that demonetisation is a defect, but a defect 
does not eliminate the species, therefore, if he permits repayment in such 
coins the debt will be satisfied and the condition of fulfilment of the vow 
will be found, Taking possession of coins claimed by a third party is valid, 
and returning these does not eliminate the fulfilment that is realised. 

If he finds them alloyed with copper or bronze, he breaks his vow, 
because these are not from the species of dirhams so it is not permitted 
to use them in transactions of sarf (currency transactions) and salam 
(advance payment). If he sells him a slave in lieu of the claim and the 
creditor takes possession, he has fulfilled his vow. The reason is that the 
satisfaction of the debt claim is by way of swapping. The condition was 
realised by the mere sale of the slave, but possession has been stipulated 
to affirm it. If he makes a gift of it to him, that is, of the debt claim the 
Yow is not fulfilled, due to the lack of swapping, because satisfaction is 
his act, while gift is the extinction of the debt on the part of the creditor. 

Ifa person vows that he will not take possession of his debt claim in 
Parts (some dirhams and not others), and he takes possession of part of 


Ifa person 
a period th 


*If [ do not drink from this jar, .... As discussed earlier. 
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it, he has not broken his vow until he takes possession 0 
in parts. The reason is that the condition is possession of the ent; 
but has been qualified by instalments. Note that he spelled a cnlire debt, 
with respect to the debt that was identified, therefore, it = POSSessigg 
entire debt, and he does not break his vow before it. If he thee Plies to the 
of his debt in two types of measures of weight, and is not 0 : Possession 
anything but the process of weighing in between the two Ccupied with 
does not break his vow and it is not separate possession. Thee he 
that sometimes it is usually not possible to take Possession all Ree is 
a single act, therefore, this discrepancy is exempted. aboace ly 
If a person says, “If 1 have any amount except one h . 

my wife is divorced,” but he has only fifty Sehiaes he oe es 
vow. The reason is that the purpose of such statement in common y _ 
is to deny any amount in excess of one hundred. Further, the exem a 
of one hundred is the exemption of its constituent parts. Likewise fie 
says other than one hundred or besides one hundred, because all Seas 
are instruments of exemption. Allah knows what is correct. 


f the €Ntire d 


Chapter 96 


scattered Issues 


Ifhe makes a VOW that he will not do such and such act, he has to give 
it up forever, because he negated the act in absolute terms, therefore, the 
prevention became general and acted as a general negation. If he makes 
a vow that he will definitely do such and such act, then if he does it once 
he has fulfilled his vow, because what is binding is the commission of the 
act once without being specified. This is the situation of positive action, 
therefore, he fulfils it by commission of the act once. He will break his vow 
when he gives up hope of committing the act, and this will take place due 
to his death or by the destruction of the object of the act. 


Ifa ruler takes a vow from a person that he will definitely inform 
him about the entry of each mischiefmonger into the land, then this vow 
continues till the authority of such ruler exclusively. The reason is that 
the purpose is to repel his mischief or the mischief of another through 
deterrence. Consequently, there is no benefit of this after the termination 
of his authority, and such termination is through death or by his remoyal 
according to the authentic narration (za@hir al-riwayah). 


If a person makes a vow that he will gift his slave to so and so, but 
that person does not accept the gift, then he has fulfilled his oath, with 
Zufar (God bless him) disagreeing. He compares it to sale, because it is 
the passing of ownership for something similar. We maintain that it is 
: contract of donation, and is completed by action on the part of the 

onor. It is for this reason that he said in the statement that he made a 
Wan the donee did not accept. Further, the purpose is the expression 
See ation and is completed through it. As for sale it is an exchange of 

€r-values, which requires action from both sides. 
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Chapter 97 


The Meaning and Proof of Hadd 


He said: Hadd literally means prevention. In this sense, the word haddad 
‘; applied to mean a guard. In the shari ah (technical sense), itis a penalty 
that 1s predetermined (fixed) as a right of Allah. Consequently, gisas 
(retaliation) is not called hadd as it isa right of the individual, nor is 
ra'zir called hadd as itis not predetermined. The primary purpose in pro- 
mulgating it as law is deterrence from acts that are harmful for subjects. 
purification (from sin) is not the primary purpose in hadd, on the evi- 
dence that it is ordained for the unbeliever as well. 

He said: Zina (unlawful sexual intercourse) is proved through tes- 
timony and confession. The meaning here is proof presented before the 
imam (qadi). The reason is that testimony is a manifest evidence and like- 
wise confession, because the truth in it is predominant, especially when 
it concerns the proof of injury and incrimination. As arriving at certain 
knowledge is difficult, manifest evidence is deemed sufficient. 

He said: Testimony is found where four witnesses testify against a 
man or a woman that they have committed zina. This is based on the 
words of the Exalted, “If any of your women are guilty of lewdness, take 
the evidence of four (reliable) witnesses from amongst you against them; 
and if they testify, confine them to houses until death do claim them, 
or Allah ordain for them some (other) way.” Allah, the Exalted, has also 
said: “And those who launch a charge against chaste women, and produce 
not four witnesses (to support their allegations), flog them with eighty 
Stripes; and reject their evidence ever after: for such men are wicked 
transgressors.”* The Prophet (God bless him and grant him peace) said to 

‘Qur'an 4: 15 

‘Qur'an 24 : 4 
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four witnesses the meaning of concealment is realised and 
mended, while publication is opposed to this Purposes that js recon, 


When they (the witnesses) testify, the imam asks th 
as to what it is and how it is committed, where did the EM about Zing 
zina, when did he commit zina, and with whom did he heen Co ni 
reason is that the Prophet (God bless him and grant hing nit zinay , 
an elaboration from Ma‘iz’ about the mode of iin SOughy 
the woman with whom it was committed. The reason ‘3 ee and aboy, 
in such a case is obligatory, because it is possible that lye ne PFEcaution 
act, but not through the vagina even if intended, or that h ee the 
the act in the dar al-harb, or he committed an act that is batred pote 
or there is a shubhah or doubt in it that is not known to him  Ume, 
witnesses. Accordingly, an exhaustive investigation is to be ma i. to the 
a way for waiving the hadd. © t0 find 


Thus, when they have testified to this effect, and said, “ 
having intercourse with her through her vagina, like the kohl Stick insj 
the container,” the qadi has enquired about them and they are fouad 
be ‘adl, both through secret and public inquiry, he is to give a ruling ts 
the basis of their testimony. He is not to deem sufficient a Public enqui 
about their adalah, and this to find a way out for waiving the penalty. we 
Prophet (God bless him and grant him peace) has said, “Waive the hudid 
penalties as far as you can.” ° This is different from all other rights accord- 
ing to Abu Hanifah (God bless him), We will elaborate the meaning of 


We saw him 


4A]-Zayla‘ says that the tradition is gharib with these words, however, Abii Ya‘la al- 
Mawsili has recorded a tradition in the same meaning in his Musnad, “Four witness else 
the hadd on your back.” Al-Zayla‘i then records a large number of traditions that convey 
similar meanings. Al-Zayla’t, vol. 3, 306. 

‘The underlying hikmah mentioned by the Author is extremely important for undet- 
standing the nature of the offence of zind and how it is treated in Islamic law. In our view, 
unless the factor of concealment is appreciated, the nature of the offences of zina and 
qadhf cannot be understood. 

*It is recorded by Aba Dawid. Another tradition conveying a similar meaning isalso 
recorded by Aba Dawid as well as al-Nasa’i, Al-Zayla‘i, vol. 3, 308. 

5It is recorded in different versions from ‘A'ishah, ‘Ali and Aba Hurayrah, God he 
pleased with them all. The versions are recorded by al-Tirmidhi, al-Hakam, al-Dar'qui"! 
and Abu Ya‘la al-Mawsili, Al-Zayla'‘i, vol. 3, 309. 
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__. ‘adalah, both public and secret, in the Book of Testimony, 

ead exalted willing. 
alla» mmad al-Shaybani) said in al-As! that he is to restrain him 
vel about the (moral probity of) witnesses who are making 
a of the offence. The Messenger of Allah (God bless him and 
allegation ° restrained a man on the basis of an accusation, This is 
an ‘ debts where there is no imprisonment prior to the mani- 
wiffere ys dalah. The distinction will be made evident for you, Allah, 


t10 aye 
ire Exalted willing. : oe ; 
al-Qudirt) said: Confession is where a major and sane person 
He ( the commission of zina. He does this four times in four 
confesses 0 ssions, with the qadi rejecting his confession each time he 
(different) ority and sanity have been stipulated, because the state- 
makes “e a wad and insane are not considered (are inadmissible), 
eee os are not liable for hadd. The stipulation of four (confes- 
or becadne view. According to al-Sha' ‘{ a single confession is sufficient, 
sions) oo of the remaining rights. The reason is that it (a single con- 
a ee Sanit the truth, and the repetition of the confession does not 
Ga the manifestation of the truth, as distinguished from increase in 


the number of witnesses (to four), 


We rely on the tradition of Ma‘iz (God be pleased with him). The 
Prophet (God bless him and grant him peace) delayed the implementa- 
tion of the hadd till the confession was completed by him four times in 
four sessions, If what is less than this was sufficient to bring out the truth, 
he would not have delayed the matter for the proof of the obligation (of 
implementation). Further, the testimony was made exclusive by increas- 
ing the number of witnesses, likewise the confession. This was done due 
to the gravity of the offence of zind and to realise the meaning of conceal- 
ment. It is necessary to have different sessions, on the basis of what we 
have related, because the unity of session affects the establishing of the 
different elements that need to be proved, and in case of a single session 
it gives rise to the possibility of focusing on a single element. Confession 
depends upon the person confessing, therefore, it is his sessions that are 
taken into account and not those of the qad?. Separate sessions means 
that the qadi sends him out each time he confesses so that when he goes 
put the qadi can no longer see him and he then returns and confesses 
‘gain. This is reported as an opinion of Abi Hanifah (God bless him), 
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because the Prophet (God bless him and grant him peace) 
each time and he went out disappearing behind the walls 
He said: When his confession four times is complete, he j 
about zind, as to what it is, how it is committed, wh REIS to ask him 
. » where he comm ? 
and with whom? If he elaborates all this, imposition of hadd b tted jy 
binding, due to the completion of proof. The rationale under! oe 
questions we have elaborated in the topic of shahadah thaatlcne thee 
did not mention here the question about time, but he did ane He 
the topic of shahadah, because limitation of time prevents the Sta = 
of testimony though not a confession. It is said that if he did question + 
about it, it would be valid due to the possibility of his having commi #4) 
it during his minority. eee 
If the person confessing retracts his confession prior to the execu. 
tion of the hadd or during it, his retraction is to be accepted and he 
is released, Al-Shafi'l (God bless him), and this is also the view of Ibn 
Abi Layla (God bless him), the hadd is to be implemented for it became 
obligatory through his confession, therefore, it is not annulled due to his 
retraction or his denial, just as if it had become obligatory through tes- 
timony and stood proved like gisas (retaliation) and the hadd of qadhf 
(false accusation of unlawful sexual intercourse). We argue that retrac- 
tion is a report that is probably true and is just like confession, and there 
is no one who holds him to be lying, therefore, a shubhah is established 
in his confession, This is distinguished from the cases where the rights of 
the individual are involved, which are gisas and the hadd of qadhf, due to 
the existence of those who hold him to be lying. This is not the case with 
what is purely the right of Allah, 


Tejected Mas 
of Madinah, 


Chapter 98 


The Nature of Intercourse That Gives Rise to 
Hadd 


He said: Intercourse that gives rise to hadd is zina. In technical legal 
language and in usage it is sexual intercourse of a man with a woman 
through the vagina without lawful ownership (of such access) and with- 
out the shubhah (justifed yet Se a eae a such 
access). The reason is that it is an act that is prohibited and the pro- 
a is absolute when it is devoid of ownership or its justified but 
erroneous belief, This is supported by the words of the Prophet (God 
bless him and grant him peace), “Waive the hudid in case of justified yet 
erroneous belief (shtubhah).” 

Thereafter, shubhah is of two types. The first is called shubhah fi al- 
fil (doubt in the act) also called the doubt of ambiguity (ishtibah). The 
second is called shubhah fi al-mahall (doubt in the subject-matter) also 
called legal doubt (hukmiyyah). The first is realised in the case of a per- 
son for whom it has become ambiguous, because the meaning is that 
he considers an evidence that is not really the proper evidence. In this 
probability is essential for the realisation of ambiguity. The second arises 
by adducing evidence that negates the prohibition itself, but it does not 
depend upon the conjecture of the offender or his belief. 

Hadd is not enforced in both cases, due to the absolute meaning of 
the tradition. Paternity is established in the second type of shubhah if he 
a it, but it is not established in the first type even if he claims it. 

€ reason is that in the first type the act is purely zina, but the hadd is 


SL : 
ae 's gharib in this version. It is recorded by Ibn Abi Shaybah and is found in the 
nad of Abii Hanifah (God bless him), Al-Zayla’i, vol. 3, 333: 
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not enforced due to a factor that is referred 
the ambiguity created in his mind. In the tena e tie, 
as zina. Shubhah fi al-fi‘l is committed with eight t , a 
slave girl of the offender’s father, of his mother, ied oe 
divorced thrice while she is in her waiting period; the fas 
irrevocably in lieu of wealth while she is in her ‘iddah: thes 
whom the master has emancipated and she is in her waiti 
slave girl of the master with respect to the slave; and the pl 
with respect to the mortgagee, according to the narration 
Hudiid. In all these cases there is no hadd for the offender if he cla; 
that he thought she was permissible for him. If, however, he sa ‘ i 
knew that she was prohibited for him, he is to be awarded hadd. = 
y through figurative expressions; the slave 
woman sold to buyer prior to delivery with respect to the buyer; the 
woman entitled to dower prior to its possession by her with respect to 
the husband; a slave girl owned jointly with respect to one co-owner; 
the pledged slave girl with respect to the mortgagee, according the nar- 
ration from the Book of Rahn. In these six cases hadd is not enforced, 
even if he says I knew that she was prohibited for me. Thereafter, doubt 
is established, according to Abt Hanifah (God bless him) on the basis of 
‘aqd (contract), even if it is agreed upon for its prohibition and he knows 
about it. According to the rest, shubhah is not established if he had knowl- 
edge of the prohibition. This will be obvious in the case of the marriage 
within the prohibited degrees, as will be coming up, God, the Exalted, 
willing. 

Now that we have understood this (we say:) 

If a person divorces his wife thrice and then has intercourse with her 
during her ‘iddah following which he says that he knew that she was 
prohibited for him, he is to be subjected to hadd, due to the extinction, 
from all aspects, of ownership that legalises access. In this case shubhah is 
negated. The Qur'an stated the negation of permissibility here and on this 
there is ijma‘ as well. The opinion of one who opposes this is not taken 
into account for it is opposition not disagreement. If he were to say, ‘ 
thought she was permitted for me,” he is not to be subjected to had ' 
because the ambiguity of the subject-matter persists. The reason 16 ce 
the effect of ownership continues with respect to paternity, confinem = 
to the house, and maintenance, therefore, the uncertainty in his mind is 


and this is 
ated Pure} 
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ccount for waiving the hadd. The umm al-walad emancipated 
maste @ woman who has obtained khul‘ and the one who has 

ms -yorced in lieu of wealth are in the position of the woman divorced 

peen ie to the prohibition based upon consensus and the continuity 

oe effects during ‘iddah. 
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ifhe says t0 her, “You are free,” or “You are absolved,” or “Your affair 
_« von hands,” and she chooses herself, after which he has intercourse 
isin i - during her ‘iddah and says that he knew she was prohibited for 
with 4 not to be subjected to hadd, due to the disagreement about this 
him, - among the Companions (God be pleased with them). It was the 
ae of ‘Umar (God be pleased with him) that this amounts to a sin- 
Tee egile repudiation. Likewise the response in the remaining cases of 

e “ ‘ation through figurative expressions. Likewise if he intended three 
rpudiations (in figurative expressions) due to the existence of disagree- 


ment (of the Companions) along with this. 


If a woman, other than his wife, is brought to him on his wedding 
night, and the women bringing her say, “She is married to you,” follow- 
ing which he has intercourse with her, he is not to be subjected to hadd. 
He is liable for her dower. ‘Umar (God be pleased with him) gave this 
decision in such a case. She also has to undergo ‘iddah. The reason is that 
he relied upon an evidence and that was a report about the subject-matter 
of ambiguity. The reason is that one does not distinguish between one’s 
wife and another woman on the first meeting. Consequently, he is like 
one who has been deceived. The person who commits qadhf against him 
(on this account) is not to be awarded the hadd, except according to one 
narration from Aba Yusuf (God bless him), because ownership (of legal 
access) is absent in reality. 


If a man finds a woman on his wife’s bed and has intercourse with 
her, he is to be subjected to hadd. The reason is that there is no ambiguity 
here due to the long association (with his wife). The ambiguity is not 
based upon a dalil here. The reason is that some women in the prohibited 
degree, who are present in her room, may sleep on her bed. Likewise if he 
isblind, because it is possible for him to distinguish through questioning 
and other means, unless he calls out to the stranger and she responds 
saying that she is his wife, and he has intercourse with her, because a 
"eportis valid evidence. 
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Ifa person marries a woman with whom his nikah i 
he has intercourse with her, he is not to be subjected 
ing to Aba Hanifah (God bless him). He is, however liabl on 
penalty if he knows about such prohibition. Abi Yaisuf, Muha © to some 
al-Shafil (God bless them) said that he is to be subjected eh 
was aware of the prohibition, because it is a contract that has wad ithe 
concluded for its subject-matter, therefore, it is meaningless A Deen 
been associated with males. The reason here is that the sibbiers ame 
of the transaction should be the subject-matter for its legal effects sh 
the legal effect is permissibility, while the woman here is in the Oe 
ited degree. Abi Hanifah (God bless him) relies on the aiitey re 
the contract has been concluded in conformity with its subject-matt . 
because the subject-matter of the transaction is one that suits its icp 
for females are the daughters of Adam who are meant for ptoctéation 
which is the purpose. Thus, it is necessary that the contract be concluded 
for all its legal effects, except that this contract fell short of full permis- 
sibility (due to the text), therefore, it gives rise to shubhah. The reason 
is that shubhah is something that resembles what is established, and js 
not the exact thing that is established. He has, however, committed an 
offence, and as there is not fixed penalty for it he is to be awarded ta‘ar, 


S not lawful 
to hadd. ac, 


If a man has intercourse with a strange woman through locations 
other than the vagina, he is to be awarded ta‘zir, because it is an offence 
for which there is no fixed penalty. 


If a man has intercourse with his wife through a location that is 
makrah (rectum), or commits an act similar to the acts of the People 
of Lot, there is no hadd for him according to Aba Hanifah (God bless 
him), rather he is to be awarded ta‘zir. The addition in al-Jami‘al-Saghir 
is that he is to be imprisoned. The two jurists maintain that it is like zina, 
therefore, he is to be subjected to hadd, which is also one opinion from 
al-Shafi‘l (God bless him). The two jurists argue that it carries the mean- 
ing of zina, because it is the satisfaction of lust through a location that 
is aroused in a manner that is completely a sexual act and invokes pure 
prohibition due to the intention of unlawfully spilling sperm. The Imam 
argues that it is not zind due to the disagreement of the Companions 
(God be pleased with them) about the obligation of burning with fire, 
making a wall fall on them, and dropping from a high place face dower 
wards followed by the raining of stones on them. Further, it is not! the 
meaning of zind for it does not amount to the wasting of children nor 
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- on about parentage. Likewise it is a lesser offence as the desire is 
confust© gide while the desire in zinda is from both sides. In addition to 
from a has been related by way of traditions is to be construed as a 
this, vo be awarded by way of siyasah or is to be awarded to one who 
ae homosexuality as lawful. The act, however, is to be punished 
ane in his view, as we have elaborated. 
wit 


There is nO hadd for a person who commits bestiality, because it does 
convey the meaning of zina insofar as it is an offence, and also with 
mn t to desire as a normal person is repelled by it. The cause for it 
oa ntrolled sexuality and extreme lewdness, therefore, this offence is 
ae be concealed, however, the offender is to be subjected to ta‘zir. The 
fo the animal is “to be slaughtered and burned”? is for ending a 


report that : - 
discussion about it, and that too is not obligatory. 


Ifa person commits zira in enemy territory or in an area controlled 
by rebels and then moves over to us (dar al-Islam), he is not to be sub- 
jected to the hadd. Al-Shafi'i (God bless him) said that he is to be awarded 
hadd. The reason is that by professing the Islamic faith he has chosen to 
be bound by its ahkam wherever he is located. We rely on the saying of 
the Prophet (God bless him and grant him peace), “The hudid are not to 
be implemented in the dar al-harb?’} The purpose is deterrence and the 
authority of the imam is cut off in these territories, therefore, the obliga- 
tion becomes devoid of any purpose. The hadd is not to be implemented 
after he has moved out of these territories, because it was not obligatory 
initially and cannot be converted into an obligation now. If the person 
who has such authority to implement the hadd takes part in the battle 
himself, like the khalifah or the governor of a city, he is to implement 
the hadd in the case of a person who commits zind in his military camp, 
because he is under his authority. This is distinguished from the military 
commander or the commander of a detachment, because the authority 
to implement the hudiid is not delegated to them. 


ifan enemy male enters our territory on aman (safe-custody) and 
commits zina with a Dhimmiyyah, or a Dhimmi with an enemy woman, 


- 3 
4 a is gharil in these words, however, a similar tradition is recorded by the compilers 
A; . four Sunan. Al-Zayla‘i, yol. 3, 342. 
tis gharib in these words, but it is recorded by al-Bayhaqi from al-Shafit from 


ba Yo. : a . 
Mane ee bless him). Al-Zayla‘i, vol, 3, 343. There are athar conveying the same 
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the Dhimmi and the Dhimmiyyah are to be awarded the hadd 

ing to Abii Hanifah (God bless him), while the enemy, male 0 oe 
are not to be subjected to hadd. This is also the opinion of Muh onal, 
(God bless him) in the case of a Dhimmi, that is, when h -_ oaittad 

; when he has Intercoy 

with an enemy woman. If, however, an enemy male has inter ee 
with a Dhimmiyyah, they are not to be subjected to hadd actuate 
Muhammad (God bless him), which is the earlier opinion of Aba me . 
(God bless him). Abd Yasuf (God bless him) said that they are ait 
be subjected to the hadd, which is his second opinion. Abii Yasuf (G 3 
bless him) argues that the person entering our territory on safe-conidy, t 
(musta’min) has agreed to make our ahkarn pertaining to the tt Stall 
binding on himself during the period of his stay, just as the Dhimmi 
has agreed to abide by them for his entire life. Consequently, he is to be 
awarded the hadd of qadhf and is to be subjected to qisds (retaliation), as 
distinguished from the offence of drinking khamr, because its permissi- 
bility is part of his faith, The two jurists argue that he has not entered for 
taking up residence, but for a need like trade and so on, therefore, he does 
not become a resident of our territory, due to which reason he is facili- 
tated in returning to the dar al-harb. For the same reason a Dhimmiora 
Muslim are not subjected to gisas if they kill him. He has agreed to abide 
by the laws that help him attain his purpose, and these are the rights of 
individuals. If he has agreed to seek justice then he must give justice too 
and qisas and the hadd of qadhf are the rights of these individuals. As 
for zind it is purely a right of the shar‘ (law). For the distinction drawn 
by Muhammad (God bless him), he argues that the basis in the category 
of zind is the act of the male, while a woman is in a secondary position, 
as we will be mentioning, God, the Exalted, willing. Consequently, pre- 
vention of the hadd in the case of the primary actor requires that it be 
prevented in the case of the secondary actor as well. As for prevention 
in the case of the secondary actor, it does not lead to prevention in the 
case of the primary actor. The parallel for this is where a major male has 
intercourse with a minor girl or with an insane woman, or where a majo! 
female facilitates the minor or an insane male. 


Aba Hanifah (God bless him) argues that the act of the enemy 
musta’min is zina, because the prohibitions in the divine communication 
are addressed to him, even though he is not an addressee for all our laws: 
according to the authentic narration, in the light of the principle followed 
by our School. Facilitating is an act that amounts to zina, and it gives ™S¢ 
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obligation of hadd for her, as distinguished from the minor and the 

to the they are not addressees of the communication. The parallel of 
insane aS reement is where a person is coerced by one willing, where the 
nanan is awarded the hadd, but not the man coerced, in his view, 
viling Wi to Muhammad (God bless him), she is not subjected to hadd. 
Accor’ ad: Ifa ‘minor male or an insane male commits zind with a 

ae who made him yield, then there is no hadd for him nor for her. 
Wom al-Shafit (God bless them) said that hadd is obligatory for he. 
mat also one narration from Abt Yusuf (God bless him). If a per- 
son who is mentally sound has intercourse with an insane woman or a 
minor girl (who is usually considered of age for sex), the man alone is 
to be subjected to hadd. This is based upon consensus (ijma‘). The two 
jurists ( Zufar and al-Shafi‘l) argue that the obstacle from her side does 
not prevent the awarding of hadd to him, so also an obstacle from his 
side. The reason is that each one of them is to be held accountable for his 
orher act, We argue that the act of zia is realised on his part, while she is 
merely the subject-matter of the act. It is for this reason that it is he who 
iscalled the one committing intercourse and zina. The woman is the pas- 
sive party and she is the one whom zina is committed, except that she has 
been called a zaniyyah in the figurative sense, using the act of the active 
party for the passive, like saying pleased for pleasing. Another reason is 
that she is causing it through facilitation, therefore, the hadd is linked to 
her for facilitating the evil of zina. The act of zind is the act of one who 
has been commanded to avoid it and he has sinned by undertaking it, but 
the act of the minor is not of this nature, therefore, hadd is not suspended 
on it.t 

He said: If a person is coerced by the sultan to commit zina and he 
does it, there is no hadd for him. Abii Hanifah (God bless him) used to 
say earlier that he is to be awarded hadd, and this is the view of Zufar 
(God bless him) as well. The reason is that intercourse on the part of 
the male is not possible without erection of the penis, and erection is an 
eo of consent. Thereafter he retracted this opinion and said that 
Fitdher c, hadd for him as the cause of duress is apparently in on 
acne frection is a vacillating evidence as it sometimes occurs wilo 

ton, as it occurs on the basis of nature not voluntarily, like in the 


4] ‘= 
sith n other words, as the act of the minor is not zind, her act cannot be called zina 


e faze ' 
with te distinguished from the act of the male in this case when he has intercourse 
Mor, 
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case of the person sleeping, therefore, it gj i 

other than the sultan were to compel eck eee lf some 
according to Abii Hanifah (God bless him). The too wit to hagg 
not to be awarded hadd in this case either as sence Rie! that he 
person other than the sultan. The reason is that pie ce Is realised fig . 
fear of death and that is possible on the part of ethe Se Factor i th 
Imam’s opinion coercion on the part of another Sie A el the 
except rarely, for he is able to seek help from the sin . a Persisteny, 
of Muslims, and it is also possible for him to repel it Siew 4 group 
weapons. Something that is rare is not assigned a general ru] ¥ the use of 
hadd is not to be waived on account of this. This is distin retary 
the case of the sultan, because in this case he is not able to ck ed From 
another quarter nor is he able to revolt against him through i from 
weapons, therefore, the two cases are different. Pe Def 

A person who confesses four times in different sessi 
unlawful sexual intercourse with such and such Mee - a 
that he married her or she confesses and the man says that he att 
her, then there is no hadd for him and he is liable for the payment G 
dower in this case. The reason is that the claim of nikah is probably true 
and it takes place between two parties, therefore, it gives rise to shubhah. 
Consequently, when the hadd is dropped dower becomes obligatory due 
to the sanctity of the prohibition of having sex, 

He said: Each act that the imam, who does not have another jmam 
above him, commits, there is no hadd for him, except qisds, for which 
he is liable, and he is also liable for financial claims. The reason is that 
the hudiid are rights of Allah and their implementation falls within his 
authority and of no other person, and it is not possible for him to imple- 
ment the hadd against himself, for there is no benefit of doing so. This 
is distinguished from the rights of individuals, because these are claimed 
by the authorised heir either due to his own ability or through cooper- 
ation and the force of the Muslims, and qisas as well as financial claims 
are within these rights. As for the hadd of gadhf, the jurists said that the 
predominant right in it is the right of the law (shar‘), therefore, the rule 
for it is the same as the rule for the remaining hudid, which are the rights 
of Allah. Allah, the Exalted, knows what is correct. 


Chapter 99 


Testimony of Hadd and its Retraction 


He said: If witnesses testify with respect to a hadd that is time barred, 
when they were not prevented from rendering it due to their great dis- 
tance from the imam, their testimony will not be accepted for cases other 
than qadhf. It is stated in al-Jami‘ al-Saghir: If witnesses testify against 
the accused for theft or drinking of khamr or zina after the passage of 
a duration, it is not to be accepted, and the offender will be liable for 
compensating the stolen goods. The principle in this is that the hudud 
are purely rights of Allah, the Exalted, and lapse on account of the limi- 
tation of time, with al-Shafi‘l (God bless him) disagreeing with this. He 
considers them the rights of individuals. Nor is the confession annulled 
in his view on account of time, and it is one of the two methods of proof. 
Our view is that the witness has an option of taking up two kinds of con- 
sequences: rendering of testimony or concealing the offence. If the delay 
is on account of concealment then coming forth with testimony after this 
is due to their awakened malice or enmity that has brought them into 
action, therefore, they are to be accused of this. If the delay was not due 
to concealment, he has become a fasiq who has sinned, and we are certain 
of treating this as a prevention. This is distinguished from a confession, 
because a person usually does not incriminate himself. The hadds of aina, 
drinking of wine and sarigah are pure rights of Allah, due to which reason 
itis valid to retract the confession in them after having made it, therefore, 
time acts as limitation in these hudid. As far as the hadd of qadhf is con- 
cerned, there is a right of the individual in it insofar as it involves the 
repelling of injury from him, Consequently, it is not permitted to retract 
@ confession in this offence after such confession has been made. Time 
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does not act as a limitation in Case 
uals. Further, the lodging of a com 
delay on the part of the witnesses can be construed , 
of a complaint. Consequently, it is not permitted ¢ eee thea Seng 
in this case as distinguished from the hadd of sarj eee 
complaint is not a condition for this hadd as it is a pure +; nga 
the Exalted, as has preceded, It is Only stipulated farts right of Allah 
within it. Further, as the hukm revolves around the hada pnaneia claim 
of Allah, the Exalted, the proving of the allegation is not t 8 tise Tight 
sideration in each individual case, In addition to this Ear: €N into con. 
in stealth at a time of inattention on the part of Basen chetten 
is imperative for the witness to identify him at once, and bie erefore, it 
he becomes a sinful fasig. Thereafter, the limitation of time facet : 
vents testimony at the initial stage, it prevents the irtplementatie ae 
the decision of the qadi, in our view, with Zufar (God bless him) disa - 
ing. Thus, if he runs away after part of the hadd has been Dhiplescena 
(like stripes) and is captured after the passage of the time of imitation 
he is not to be subjected to hadd (again), The reason is that the passage 
of time with respect to adjudication is also part of the hudiid, 


The jurists disagreed about the duration of time for Purposes of lim- 
itation. Muhammad (God bless him) indicated in al-Jami‘ al-Saghir that 
it was six months, for he said it is after a hin. This is what al-Tahawi too 
has indicated. Abu Hanifah (God bless him) did not fix a period for this 
and left it to the discretion of the qadi in each age, It is also reported from 
Muhammad (God bless him) that he determined it to be one month, 
because what is less than this amounts to acting swiftly. This is also one 
narration from Aba Hanifah and Abia Yusuf (God bless them), which is 
correct. This is the position when between them and the qadi the dis- 
tance is not that of one month of travel. If it is such a distance then 
their testimony is accepted, because what was preventing them was the 
distance from the imam, therefore, the allegation of malice is not cata 
lished. Taqadum (limitation) in the case of the hadd of drinking 18 . 
same according to Muhammad (God bless him), and according t a 
two jurists it is to be determined on the basis of disappearance of set 
as will be coming up in its chapter, God, the Exalted, willing. 


: . ‘ with 
If the witnesses testify against a man that he had intercourse 


. dd, 
such and such woman who is not present, he is to be subjected e is 
but if they testify that he stole from so and so and he is not present, 


§ Involving the rights OF the | 
plaint is a Condition for ; © Indivig. 
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be subjected to hadd. The reason is that by absence, the complaint 
ot to DE fructuous, and it is a condition in the case of theft, but not 
pecomes 17 ce there is a likelihood that a shubhah may arise,’ b 
copy her presen ; Mice 
gina. babilities are not taken into account in this case, 
such . testify that he had intercourse with a woman whom they do 
if they he is not to be subjected to hadd, due to the probability that he 
not knows done so with his wife or his slave girl. In fact, there is a higher 
might have f this. If he confesses having done so (with an unknown 
robability © jected to hada, for he i d to know hi 
iat he is to be subjected to hadd, e Is supposed to know his 
wife oF ee testify that that he had intercourse with so and so 
if mee her, while two others testify that she submitted yoluntar- 
coe dd is to be waived from both, according to Aba Hanifah (God 
which is also the opinion of Zufar (God bless him), The two 
: arists said that it is only the man who is to be subjected to hadd, because 
ta ‘- agreement about the obligation in which one of them has com- 
oft : Y craaiiodsl offence, which is coercion. This is not so in her case, 
ai her consent is the condition for the proof of the obligation as far 
as she is concerned, and this is not established due to their disagreement. 
The Imam argues that zina is a single act that is relevant to both, how- 
ever, the two witnesses claiming consent have committed qadhf against 
them, The hadd is waived for both due to the two witnesses of coercion, 
because zind on her part is under coercion, while qadhf tries to do away 
with the the presumption of chastity in her case, thus, the two witnesses 
of consent become litigants with respect to them? 

If two witnesses testify that he committed zina with a woman al 
Kufah, while two others testify that he did so with her at Basrah, the 
hadd is waived for all. The reason is that the act witnessed is the act of 
zina and it differs with a difference in location and the nisab of witnesses 
(four) is not complete for either. The witnesses are not to be awarded the 
hadd (of qadhf), with Zufar (God bless him) disagreeing, because there 
isa probability (shubhah) of the unity of the offence taking into account 
the form and the woman. 

If the witnesses differ about the location within a single BON the 
man and woman are both to be awarded the hadd. The meaning 1s os 


and 
ily, the ha 
bless him), 


‘For she might claim that she is married to him or is his slave girl. 
“Far the presumption is that a Muslim does not commit zinta. 
‘Consequently, their testimony against them is not admissible. 
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each set of two witnesses testify about a different loca 
room, This is based on istihsan, while analogy dictates 
not become obligatory, because of the difference in |g¢ 
The basis for istihsan is that the two locations can be m 
by saying that the act began in one location of the roo 
another due to the lack of (too much) space in the ro 
native, the act was committed in the middle of the room, but those h 
were in front treated it as one location and those at the back anoth ma 

If four witnesses testify that the man committed zing with es 
at Nukhaylah’ at sunrise, while four others testify that he « 
zina with the woman at Dayr Hind, the hadd is to be waived 
for the man and woman, because we are certain that one una 
group of witnesses is lying, and as for the witnesses due to the 
of one of the groups being truthful. 

If four witnesses testify against a woman about zina and she js 4 vir- 
gin, the hadd is waived from the two accused and from the witnesses as 
well. The reason is that zina is not established with the existence of vir. 
ginity, The meaning of the issue is that women examine her and When 
they say that she is a virgin, then their testimony is proof for the Waiving 
of hadd, but it is not testimony for establishing hadd, It is for this reason 
that the hadd is waived in her case, and in their case it does not become 
obligatory. 

If four witnesses testify that a man has committed zina when these 
witnesses are blind or have been awarded hadd for qadhf or one of 
them is a slave or has been awarded hadd for qadhf, then all of them 
are to be subjected to the hadd of qadhf, but the person against whom 
they rendered testimony is not to be awarded hadd. The reason is that 
even a financial claim is not established through their testimony so how 
can hadd be established, for they are not eligible to render testimony, 
The slave is not eligible for witnessing or rendering testimony, therefore, 
even the probability of zind is not established here as zind is established 
through the rendering of testimony. 

If they render such testimony and they are fasigs or it is discovered 
that they are fasiqs, they are not to be awarded the hadd. The reason is 
that a fasiq can bear and render testimony even though in the rendering 
of testimony there is a type of shortcoming due to the allegation of fisq: 


HON Within th 
that hadq he 
‘ation in reall s 
ade to conforn, 
m and ended a 
om. In the alter. 


a Woman 
Ommitted 
for all, As 
Scertained 
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poor 
. yeason that if the qadi decides on the basis of the testimony 
iris £0 te executed in our view. The probability of the existence zina 
of a asd - 4 through their testimony, however, taking into account the 
., establisne ix their testimony due to the allegation of fisq the proba- 
shorter een ce of zind is also established. It is for this reason that both 
pility OF add (zind and qadhf) are prevented. The disagreement of al- 
forms OF * d bless him) will be coming up later based on his principle that 
shafi't (GO t eligible for giving testimony, for he is like a slave in his view 
a fasiq Is rd of testimony). 
f ber of witnesses falls short of four, they are to be awarded 
d (for qadhf). The reason is that they have committed gadhf, for 
te had case when there is a shortage of number, and the moving out 
theif 1S ae ory of gadhf is on the basis of number. 
oe ; : ersons testify against a person that he committed zina and 
if Siew to stripes on the basis of their testimony, but it turns out 
a ee af them was a slave, or was already convicted for qadhf, they are 
< awarded the hadd. The reason is that they have committed qadhf 
for the witnesses are just three. 

They are not liable, nor is the treasury liable, for the arsh (compen- 
sation) to be paid to the person subjected to stripes. If he is subjected 
to stoning (rajm, his blood-money (dtyah) is to be paid by the trea- 
sury. This is the position according to Abu Hanifah (God bless him). 
The two jurists said that the arsh for stripes is also to be paid by the 
treasury. This feeble servant, may Allah keep him in his protection, said: 
The meaning is that if he wounds him. The same disagreement governs 
the issue when he dies from the stripes. Accordingly, when the witnesses 
retract their testimony, they are not liable for compensation, in his view, 
but in the opinion of the opinion of the two jurists they are liable. The 
two jurists argue that the obligation arising from their testimony in abso- 
lute terms is stripes (that includes wounds and other things), because 
avoiding some kind of injury is beyond the power of the executioner, 
therefore, the obligation includes one who wil] wound and others. Con- 
sequently, the injury is attributed to their testimony, and they are liable 
sie of retraction. If they do not retract, the compensation becomes 
eee for the treasury, because in this case the act of the executioner 
pte erred to the qadi, and he is the official representing Muslims, thus, 
enue from their wealth becomes obligatory. In this it resembles 

rajm and qisas. According to Aba Hanifah (God bless him) what 
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is obligatory is the implementation of stripes, which am 

strokes, but not wounding or causing fatal injury. Thus Ounts to Painfy 
not injure, unless it is due to the executioner because toe Stripes do 
therefore, the error is to be confined to him. !t is, howey, ack Of trainin ' 
make compensation obligatory for him, according to thee 20t Proper tg 
so that the people are not prevented from implement S0und opin i 
of fear of financial penalties. ng the hudiad out 


If four persons testify by transmitting the testim 
nesses (hearsay), he is not to be subjected to hada, insofar 
increase in the shubhah and there is no necessity of bearin a. pa ian 
If the original witnesses then come and testify that they An Aland 
at that location, even then he is not to be subjected to hadd. Th ; prs 
is that they testify that they saw the actual crime themselves The aus 
is that their testimony has been rejected in some respects by the ; reset 
of the testimony of the secondary witnesses with respect to Ticats 
itself, for they were standing in their place with respect to the the a 
mand and bearing of testimony. The witnesses are not to be aibjecsed te 
hadd either, because their number is complete and the nceytedion ofthe 
hadd, with respect to the accused, was due to a type of shubhah, and this 
is sufficient for the waiving of hadd, but not its imposition. : 


ony of four wit. 


ff four witnesses testify against a man about the offence of zina and 
he is subjected to rajm, then each time a witness retracts he is to be 
subjected to hadd and is made liable for one-fourth of the diyah (blood- 
money). As for the compensation, the reason is that the witnesses whose 
testimony still remains unretracted owe three-fourths of the amount due, 
therefore, the one retracting is required to pay one-fourth of the amount 
due. Al-Shafi'i (God bless him) said that what is obligatory is execution 
and not wealth. This is based on his principle upheld for gisas, and we 
shall elaborate it in the topic of Diyat, God, the Exalted, willing. As for 
the hadd, it is the opinion of our three jurists (God bless them). Zufar 
(God bless him) said that he is not to be subjected to hadd. The reason is 
that if the retracting accuser (gadhif) is alive, then his gadhf is annulled 
by the death of the person stoned, and if he is dead then the offender was 
stoned through the judgement of the qadi, and this gives rise to shubhah. 
We argue that the testimony is converted into gadhf due to retraction, 
because by retraction his testimony is vitiated and in such a state it is 
deemed as qadhf of a dead man. As the proof is vitiated, what is based 
upon it is also vitiated, and that is the judgement against him, therefore, 
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ye rise to shubhah. This is distinguished from the case where 
its qadhf against him, because he is not a muhsan 
her due to the existence of the judgement against 
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ot 
vith reference (0 anor 


d is still not implemented when one of the witnesses 
ony, all of the witnesses are to be subjected to hadd 
the h add awarded to the accused is not enforced. Muhammad (God 
dines ) said that the one retracting is to be awarded hadd exclusively, 
bless a testimony has been strengthened through the judgement, 
because it is not vitiated except in the case of the retracting witness. 
thereon he retracts after the implementation of the judgement. The 
Likewise ts argue that the implementation is on the part of the judicial 
Pi jm therefore, it is as if one of them retracted prior to the deliy- 
sare judgement, therefore, the hadd was not enforced against the 
a ected person. When one of them retracts his testimony before the 
vadgement is handed down, all of the witnesses are subjected to hadd. 
Es (God bless him) said that the witness retracting is alone to be sub- 
jected to hadd, because his retraction is evidence of falsehood against 
himself and not the others. We argue that their statements amount to 
gadhf ab initio, and they become testimony when linked with the judge- 
ment, Thus, when such testimony is not linked with the judgement it 
remains gadhf, thus, they are subjected to hadd, 

If there were five witnesses and one of them retracts he is not liable 
for anything, The reason is that the entire claim is to be linked to the testi- 
mony of witnesses who remain, which is the testimony of four witnesses. 
If another witness retracts, he is to be subjected to hadd and is liable 
for one-fourth of the diyah. As for the hadd, we have already mentioned 
that. As for the financial penalty, three-fourths of it remains linked to the 
witnesses who have not retracted, and what is taken into account is what 
remains and not the retraction of the witness who has retracted, as is 

own. 

If four witnesses testify against a man about the commission of zina, 
are the process of tazkiyat al-shuhid, and he is stoned to 
the - ne it turns out that the witnesses were Magians or slaves, then 
Aba Re eh be paid by the muzakkis (who cleared them), according iB 
lin-fhe e (God bless him). This means if they take back their me 
Yasuf caning of admitting that they intentionally cleared them). a 

and Muhammad (God bless them) said that the diyah is to be paid 


i 
img the badd 
retracts his no 
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by the treasury. It is said that this is the case when they say th ; 
tionally approved the tazkiyah despite knowing who thee at We inten. 
jurists argue that they praised the witnesses and deemed ete The two 
that amounted to deeming the accused as good. It is as if the 800d, ang 
testimony about his chastity. The Imam argues that testinion: retdered 
effective through tazkiyah, therefore, tazkiyah assumes the r Scomes 
‘Nat al-‘tllah (the cause of the underlying cause), therefore ati af 
attributed to it. This is distinguished from the witnesses of thea Su a‘ 
that is merely a condition, There is no difference between thei salle 
ing them with the word “testimony” or that of a report, that oon 
are reporting on freedom and Islam. If, however, they say, “They ares 
(morally upright),” but it turns out that they are slaves, the muzakkis “i 
not to be held liable, because even a slave can be morally upright hi 
there is no liability for the witnesses, The reason is that their statement 
did not have the effect of testimony, Further, they are not to be nikieted 
to the hadd of qadhf for they committed gadhf against a living person 
and he is dead; his right cannot be inherited, 


If the man is subjected to rajm and then the witnesses are found to 
be slaves, the diyah is to be paid by the treasury. The reason is that he 
complied with the command of the imam, therefore his act is transferred 
to the imdm. If, however, the imam undertook the act directly then the 
diyah is obligatory for the treasury, on the basis of what we mentioned. 
Likewise in this case, This is distinguished from the case where he exe- 
cuted him, because in this case he was not following his order. 


If witnesses testify about zind against a man and say that they inten- 
tionally looked at their private parts, their testimony is to be accepted. 
The reason is that it is permitted to them to look due to necessity for 
bearing witness, thus, it is a case similar to that of the physician and the 


midwife, 


If four witnesses render testimony about zina@ against a man and he 
denies that he is a muhsan, but he has a wife who has given birth to his 
child, then he is to be subjected to rajm. The meaning here is that he 
denies consummation after the existence of all the remaining conditions: 
The reason for the decision is that after paternity is established legally if 
amounts to attributing intercourse to him, therefore, if he were to divor 5 
her it would be followed up by the rule of retraction. Ihsan is establishe 
on the basis of such facts, 
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given birth to his child and a man and two women 
he is to be subjected to rajm. Zufar and al-Shafi'i 
) disagree. Al-Shafi (God bless him) followed his prin- 
ony of women ts not acceptable in matters other than 
bless him) says that it is a condition in the mean- 
wealt underlying Causes because the penalty is extreme here in his 
ing of an fore, the rule is attributed to it and it comes to resemble a real 
views erefo ae tly, the testimony of women is not to be accepted for 
wifah ee a device for admitting shubhah. It comes to resemble the 
this purpose 9 Dhimmis testify against a Dhimmi, whose Muslim slave 

where ad zind, that he emancipated him prior to the commission of 
has commit hai will not be accepted, on the basis of what we men- 
ind Se aegurieint is that ihsan is the name for virtuous traits and it 
d. nts one from falling prey to zina, as we have mentioned, there- 
also prevents ot acquire the meaning of an underlying cause, and it is as if 
fore, it = ebaait it in a situation other than this. This is distinguished 
they rai been mentioned, because emancipation is established by 
from ease of the two Dhimmis. It is not established for a prior date, 
A iced the Muslim denies it or the Muslim is going to be injured through 


it 


to 

hem 
d pless t : 
ne that the FS en 
cP i, Zotar (Go 


tione 


Ifthe witnesses testifying to ihsan retract, they are not held liable, in 
our view, With Zufar (God bless him) differing, and this is a sub-issue of 
what has preceded, Allah, the Exalted, knows best. 


ae 
“Accepting it would double the penalty for the slave. 


Chapter 10° 


the Hadd for Drinking Khamr 


n drinks khamr and is caught when the smell is still on him, 
or they bring him in a drunken state and witnesses testify against him 

pout drinking, then he is to be subjected to hadd. Likewise if he con- 
seis and the smell is still on him. The reason is that the offence of 
drinking has been proved and the period is not barred by time. The 
basis for this are the words of the Prophet (God bless him and grant him 
person drinks khamr, subject him to stripes; if he repeats it, 


4 


Ifa perso 


peace), “Ifa ; 
subject him to stripes (again) 

If he confesses after the disappearance of smell, he is not to be sub- 
jected to hadd according to Abi Hanifah and Aba Yisuf (God bless 
them). Muhammad (God bless him) said that he is to be subjected to 
hadd. Likewise if they bear witness against him after the smell is gone 
along with the intoxication, he is not to be subjected to hadd accord- 
ing to Aba Hanifah and Abi Yusuf (God bless them). Muhammad (God 
bless him) said that he is to be subjected to hadd. Taqadum (limitation 
of time) prevents the acceptance of testimony by agreement, except that 
it is determined in his view taking into account the hadd of zina. The 
reason is that delay is realised with the passage of time, while the smell 
may sometimes exist due to another reason, as it is said: They say to me 
you have drunk liquor, but I say to them I just had quince.” According to 
the two jurists, the time is determined with the dissipation of the smell, 
on the basis of the saying of Ibn Mas‘id (God be pleased with him), “If 


en es 

‘The tradition has been reported through many channels. The one from ai 
Hlurayrah (God be pleased with him) has been recorded by the compilers of the four 
Sunan. Al-Zayla‘i, vol. 3» 347. 

“A fruit similar to a pear, 
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you find the smell on him, subject him to stripes.”3 The 
subsistence of the effect is the strongest evidence of ha FEaSO0 is that 1h 

is converted to determination on the basis of time aie Ased it, , 
judge by smell. The distinction between smells is piel 'S difficule to 
but it can be confusing for one who is not adept in this SHOE ane skilled, 


As for confession, limitation of time does : 
Muhammad (God bless him), as in the case edlekee herding to 
preceded in its description. According to the two jurists th ey Ss has 
to be awarded, except when the smell is found. The ae add is no 
hadd for drinking is established by the consensus (ijma‘) of th IS that the 
ions (God be pleased with them), and there can be no ijma‘ ee 
opinion of Ibn Mas‘td (God be pleased with him), and he sti aI saa 
existence of smell, according to what we have related. Plated the 


Ifhe is taken into custody by the witnesses and the smell is found 
him, or he is intoxicated, but they go from one town to another wh ze 
the imam is located, but his state changes prior to their reachin a 
destination, he is to be awarded hadd in the opinion of all the Rie 
The reason is that this amounts to an excuse like the distance in the hadd 
of zina, and the witness is not to be objected to in this, ' 


If a person gets intoxicated by drinking the mead of dates, he is to 
be subjected to hadd, on the basis of what is related that ‘Umar (God be 
pleased with him) awarded the hadd toa villager due to intoxication from 
nabidh (mead of dates). We shall elaborate the discussion about the hadd 
of intoxication and the extent (number) of the hadd that is to be awarded 
to the offender. God, the Exalted, willing. 

There is no hadd on the person on whom the smell is found or who 
vomits out khamr (without testimony about actual drinking). The rea- 
son is that the smell is subject to interpretation and so is the intoxication, 
that it may be due to coercion or under duress. 

The intoxicated person is not to be awarded the hadd until it is 
known that he has become intoxicated due to nabidh, and that he drank 
it voluntarily. The reason is that intoxication from something that is 
permitted is not liable to hadd like bhang (henbane) and mare’s milk. 
Likewise, the intoxication resulting from coercion is not liable to hadd. 


3It is gharib in these words, however, ‘Abd al-Razzaq has recorded it in the sams 
meaning. Al-Zayla‘i, vol. 3, 349. 


Bo ; 
OK XI: Figen PENAL 
IBS 


we 


pook — 
o hadd until the effect of intoxication is gone, 


jected t 
He is pot ee urpose of deterrence. 
«os t© re “aie drinking khamr (wine) in the case of a freeman is eighty 
The ha 5 the consensus (ijma*) of the Companions (God be pleased 
jashe due The strokes are to be distributed over his body like the hadd 
m hae preceded. Thereafter his top garment has to be taken off 
fzind, 4 e well known narration (of the school). It is narrated from 
accord 4 (God bless him) that it is not to be taken off due to the 
e ¢ whipping as the text has not laid down the penalty. The 
n view is that we have already lightened the penalty 
bi th refore, it cannot be done again.* 
once; the ‘sa slave, the hadd for him is forty lashes, because 


der 1 
If ee the penalty to one-half, as has been explained. 
T nfesses to drinking khamr (wine) or to intoxication, 


he is not to be subjected to hadd, because it is purely a 


slavery 
if a person CO 


put then retracts, 


ight of Allah. , 
right ¢ king is established through the testimony of two witness, and 

ity confession is by confessing once. It is narrated from Abu Yasuf 
read bless him) that he stipulated that the confession be twice. It is the 


arallel of the disagreement in the case of sarigah, and we will explain it 

bet God willing. 
The testimony of women along with men is not to be accepted in 
this offence, because in this is shubhah badaliyyah and the accusation of 

wavering and forgetfulness. ~~ 
The intoxicated person who is awarded hadd is one who (while in 
that state) does not understand speech, whether less or more, and he 
cannot distinguish between a man and a woman. This feeble servant 
ding to Aba Hanifah (God bless him). The 


says: This is the position accor é oe 
two jurists said that he is one who speaks irrationally and in a confuse 


manner, because this is the meaning of intoxication in the customary 
meaning, and it is this that has been favoured by most Masha’ikh (jurists) 
(God bless them). The Imam argues that in hudiid the extreme factors are 
to be given effect so as to increase the possibility of waiving the hadd, and 
the extreme of intoxication is that it dominate reason completely depriv- 
ing it of the ability to discriminate between one thing and another. What 


se 
ee ees Sto i ind. 
‘That is, it was fixed at eighty stripes and not one hundred as in the case of 2 
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is less than this is likely to be considered sober. What j 
tive in the size of the intoxicating container with respect t ec. 
is, by way of precaution, what leads to the state that the fi Prohibition 
both held (with respect to irrational speech and confus} atta 
(God bless him) considers his gait, movements and swa nee Al-Shag; 
of the effect of the liquor, however, these are things that cues z Purpose, 
to person, therefore, there is no point in considering them y trom Person 

The intoxicated person is not to be awarded hadd on the bas} 
confession, due to the greater possibility of his lying in his ee of his 
therefore, it is considered a factor for waiving the punishinen et 
son is that this is a pure right of Allah, as distinguished kom, he tea 
of gadhf, which includes the right of the individual, and an in 
person is like a sober person for purposes of punishment as j 
with all his other transactions. 

If an intoxicated person becomes an apostate, his wife is not to bes 
arated from him, because kufr is a matter of belief, which is not fella 
through intoxication. This is the view of Abi Hanifah and Muhammad 
(God bless them). In the zahir al-riwayah it is stated that it amounts to 
apostasy. Allah knows best. 


S Considered on 


have 


the hadd 
toxicated 


-— 


a 


chapter 107 


The Hadd of Qadhf 


mits gadhf (false accusation of unlawful sexual inter- 

yse) against another man, who isa muhsan, or against a woman, who 
ve hsanah, explicitly about the commission of zina, and the person 
ae BG demands the implementation of hadd, then the imam is to 
viaa him to hadd of eighty lashes, if he is a freeman. This is based on 
the words of the Exalted, “And those who launch a charge against chaste 
women, and produce not four witnesses ( to support their allegations), 
flog them with eighty stripes." The meaning here, by consensus (ijma'), 
js an accusation of zina, and in the text there is an indication of this, 
and that is the stipulation of four witnesses for that is specific to zind. 
The demand (complaint) by the person accused is stipulated, because his 
individual right is involved in this insofar as it pertains to the repelling of 
injury to him, The stipulation of ihsan (chastity) is due to the text that we 
have recited, 

He said: The strokes are to be spread over his limbs, as has preceded 
in the case of zind, and his dress is not to be taken off, because its cause is 
not definitive (qar‘i), therefore, it is not to be applied with greater force as 
distinguished from the hadd of zina. Furs and quilted garments, however, 
are to be removed, because they prevent pain from reaching his body. 

If the offender is a slave, he is to be given forty lashes, due to the 
existence of slavery, 

The meaning of ihsdn is that the person accused (of zina) be free, 
sane, major, Muslim and chaste, that is, be free of conviction for the act 
ofzina, Freedom is stipulated, because the term ihsan is used to mean that 


if a man com 


‘Qur'an 24: 4 
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too. Allah, the Exalted, has said, “If any of you have not 

with to wed muhsanat (free believing women), the we Means w ere 
girls from among those whom your right hands rime believing 
women. Reason and puberty are stipulated, because disk 3 that 18, free 
affect minors and the insane, because they are not capab] ‘UTY does Not 
the (legal) act of zina. Islam is stipulated due to the wor, % of committn 
(God bless him and grant him peace), “Anyone who ais ce Prophet 
with God is not a muhsan.”? Chastity is stipulated, bicep rea 
is not chaste is not hurt through the accusation, and the © Person wh 
ful in his accusation. *Ccuser is truth. 


If a person negates the paternity of another b ing, “ 
your father’s (son),” he is to be sateeted to badd THike 
the mother of such person is a freewoman, because he has in reais mea 
mitted qadhf against his mother. The reason is that paternity cee 
ee respect to the person who has committed zind and no one eos 

If a person says to another in anger, “You are not the son of so and 
50," taking the name by which his father is called, then he is to be sub- 
jected to hadd, but if he says it when he is not angry, there is no hadd for 
him. The reason is that in anger he intended the reality and meant it tobe 
an abuse, while in other cases he intends thereby a reprimand by denying 
resemblance with his father in terms of manners and behaviour. 

If he says, “You are not the son of so and so,” and means thereby 
his grandfather, he is not to be subjected to hadd, because he is truthful 
in his statement. If he were to attribute his paternity to his grandfather 
even then he is not to be awarded hadd, because a grandson is sometimes 
attributed to him in the figurative meaning. 

If he says to him, “O son of a zaniyah,” when his mother is dead and 
was a chaste woman, after which the son demands that the offender be 
awarded hadd, he is to be awarded hadd, because he committed qadhf 
after her death. Only the person who has been directly defamed with 
respect to his paternity on account of an accusation against a dead per- 
son can demand the implementation of hadd, and this person is the child 
or the parent, because the injury is associated with him due to direct 
blood relationship (being parts of each other), therefore, the accusation 


are not 


*Qur’an 4:25 
3This has preceded in the chapter on zina. Al-Zayla’i, vol. 3, 353: 


xd; FIXER PENALTIES Al-Hidayah 235 
ok 
ersons in meaning. According to al-Shafi'i (God bless 
include wight 10 demand prosecution lies with each heir, because the 

asim the hadd of qadhf is inherited in his view, as we will elabo. 

ht tO . view, the authority to demand prosecution is not available by 
rate o neritance, but on the basis we have mentioned. It is for this rea- 
ay of a : established for one deprived of inheritance through murder, 
ee that i tablished for the child of a daughter just as it is established for 
dit is eS with Muhammad (God bless him) disagreeing. It is also 


the child of a son ild of a child even when the child exists wi 
jshed for the child of a ct e child exists with Zufar 
ei bless hima) disagreeing with this 


if the accused (victim) is a muhsan," it is permissible for his unbe- 
_ ing sonand slave to make a demand for the implementation of hadd. 
ie Go d bless him) disagrees with this saying that qadhf either applies 
init in meaning alone (when the parent accused is living at the time of 
ie af and then dies), and because the defamation reverts to him when 
vf method of acquiring this right is not inherited in our view, therefore, 
it sas ifit includes him in form as well as meaning (that is, as if the gadhf 
was against him directly, but an unbeliever cannot be a muhsan). In our 
view, the defamation is by way of qadhf of a muhsan, therefore, he is to be 
subjected to hadd. The reason is that ihsan, for the person to whom zina 
is attributed, is a condition so that defamation can be complete. There- 
after, this defamation passes over in its complete form to the child, and 
unbelief does not negate the eligibility of acquiring a right. This is differ- 
ent from the case where the child is accused by way of qadhf himself, as 
in that case the defamation is not complete due to the absence of ihsdn in 
the person to whom zina is attributed (being an unbeliever). 


The slave does not have the right to demand prosecution of his mas- 
ter with respect to the gadhf of his mother, who is free, nor does the son 
have the right to demand prosecution of his father for the qadhf of his 
mother who is free and a Muslim. The reason is that the master is not to 
be punished on account of his slave and likewise the father on account of 
his son. It is for this reason that the father is not subjected to retaliation 
(qisds) on account of his son nor the master for his slave. If the woman 
had a son from another man, he would have the right to demand it due 
‘0 the realisation of the cause and the absence of an obstacle. 


‘But dead. 
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If a person accuses another by way of qadhf and 
accused person dies, the hadd is annulled, Al-Shafi'l 
said that it is not annulled. If the accused Person dies 
hadd has been implemented, the remaining is annulled 
which he also differs based on the rule that it is inherite 
in our view it is not. There is no disagreement that ight; 
right of the law (shar‘) and the right of the individvet ot eludes the 
down for repelling the injury to the person subjected to é " dh <4 
who is to avail of this right exclusively, and from this senna a ‘ Ishe 
right of the individual. Thereafter the shar‘ provides for detect on 
for this reason it has been called a hadd. The purpose of the See ae 
provided by the shar‘ (law) is to clear the world of corruption te 
a sign of the right of the shar‘. To all this the ahkam stand wittiess Wik 2 
the two sides collide, then al-Shafi'l (God bless him) inclines fwpar ds 
predominance of the right of the individual preferring it in consideratinn 
of the need of the individual and the absence of need from the shcines. 
tive of the shar‘. We incline towards the predominance of the tight of the 
shar’, because the right that the individual has is under the authority of 
his master, thus, the right of the individual is secured through him. The 
reverse of this is not like this, because the slave has no authority in seek- 
ing satisfaction for the rights of the shar‘, except when deputised to do so, 
This is the well known principle on the basis of which the various cases 
that are disputed are settled, and among these is inheritance. The reason 
is that inheritance applies to the rights of the individuals and not to the 
rights of the shar’. Among these is also forgiveness (‘afw), because forgive- 
ness by the one accused of qadhf is not valid in our view, but is valid in 
his view. Among these is also the issue that compensation is not allowed 
and limitation of time applies to it, but it does not apply according to 
him, Aba Yusuf (God bless him) according to a narration holds the same 
view as al-Shafi'l (God bless him) in the case of forgiveness. Among our 
jurists are those who said that the right of the individual is predominant 
and they derive the rules accordingly, but the first is the more authentic 
opinion. 


Creafte, 
(God bless 
when par 


q |f OUT View with 
in his view, While 


him ) 
Of the 


been laid 


He said; Ifa person confesses to the commission of gadhf and there- 
after retracts his confession, the retraction is not accepted. The reason Is 
that the person accused by way of qadhf has a right in the claim and he 
considers the offender to be lying with respect to his retraction. This 1s 
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govt ® 
ee what is purely a right of Allah, because no one is there to 
gieren™ eracity (with respect to the retraction), 


. a his ¥ 
question a says to an Arab, “O Nabati (Nabatean),” he is not to be 
if a Pe hadd, because he intends a comparison with respect to traits 
gubject® ck of eloquence. Likewise if he were to say, “You are not an Arab,” 
or the ai of what we said. 
ah, son says to another, “O son of water from the sky,” then he 
aP mitted qadhf, because he intends a simile to show generosity, 
has not CO ity and purity because water from the sky has been attributed 
a oO ei and abundance. 
we erson attributes the paternity of another to his paternal or 

. t uncle or to the husband of his mother (not his own father), 
a has not committed gadhf for each one of them may be described 
OP Ee As for the first, it is due to the words of the Exalted, “We 
vail aoialie thy God and the God of thy fathers, of Abraham, Ismail 
wl Isaac—the One (True) God,” when Isma‘il was his uncle. The sec- 
a is due to the words of the Prophet (God bless him and grant him 
peace), “The maternal uncle is a father.”® The third is considered a father 
for upbringing. 

If a person says to another, “You have committed zina (pronounced 
with a hamzah) in the mountain,” and then maintains that he meant 
dimbing the mountain, he is to be subjected to hadd. This is the 
view according to Aba Hanifah and Aba Yisuf (God bless them). 
Muhammad (God bless him) said that he is not to be subjected to hadd. 
The reason is that the word with a hamzah is for climbing in reality. An 
Arab poetess said: Rise up to the blessings by climbing the mountain. The 
mentioning of the mountain emphasises the meaning. The two jurists 
argue that the word is also used with a hamzah for the shameful act. The 
reason is that some Arabs use the soft alif as a hamzah and the hamzah 
a a soft aliph. The state of anger and hurling abuses will determine the 
meaning to be fahishah like the statement, “O Zani’, or zanat. The men- 
tioning of the mountain will determine the meaning to be climbing when 
It is used with ‘ald, as it is used in that meaning. It is said that if he had 
said, “You climbed (zana’t) the mountain,” he would not be subjected to 


*Qur'an 2: 133 
It is gharib. Al-Zayla‘, vol. 3, 353. 
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hadd, on the basis of what we said. It is also said that he wil 
to hadd on the basis of the reason we elaborated, 


Peel 


If a person says to another, “O zani,” and the other replies, « 
fact, you,” then both are to be subjected to hadd, because the fries 
“In fact, you are a zani.” The reason is that it is a word used as aco 
tion through which an error is grasped, so that the report about t 
person becomes a report about the second. 


If a man says to his wife, “O zaniyyah,” and she says, “No. In fy 
you,” the woman is to be subjected to hadd, and there is no [i‘an, The 6 
son is that both have committed gadhf. His qadhf gives rise to lian and 
her gadhf leads to hadd. Commencing with hadd annuls li‘én, because 
a person who has been convicted for qadhf is not eligible for |i‘n. The 
opposite does not lead to annulment (of hadd in her case) and is trans- 
ferred to the annulment of li‘an, because /i‘an too is in the Meaning of 
hadd. If she were to say, “I committed zina with you,” then there is no 
hadd and no lian. The meaning is that she says this after he has called 
her a zaniyyah. The reason is the existence of a suspicion in each of the 
statements. It is possible that she meant the commission of zind prior to 
marriage in which case hadd becomes obligatory and not fi‘an due to her 
confirmation of this and the absence of a statement on his part. It is also 
probable that she meant, “My zina that was with you, because I did not 
do it with anyone other than you,” and that is the meaning in sucha sit: 
uation. Taking this into account, /i‘an becomes obligatory and not hadd 
for the woman, due to the existence of gadhf on his part and its absence 
on her part, therefore, we arrive at what we said. 

If a person acknowledges a child as his and then denies it, then he is 
to undergo the process of li‘an. The reason is that acceptance of paternity 
has become binding on him due to his acknowledgement, and by negat- 
ing it later he has committed gadhf, therefore, he has to undergo Ii'an. If 
he negates it first and then acknowledges it, he is to be subjected to hadd. 
The reason is that when he declares himself to have lied, li‘an is annulled, 
because it is a necessary hadd in which it is imperative to declare each 
other as indulging in falsehood. The basis of this is the hadd of gadhf. 
When mutual imputation of falsehood has been annulled, it is reverted 
back to its basis. In this there is a disagreement that we have mentioned 
in the topic of Li‘an. The child remains attributed to him, in both cases 
due to his earlier or later acknowledgement. Li‘an is valid without cutting 
off paternity, just as it is valid without the existence of a child. 
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is wife) : 
ifhe say5 Ne ve of, The reason is that he is denying the birth, and he 
ohad an 


sn0 ha ommit qadkf by doing S°- 


does 1° its qadhf against a woman, who has children with 
son Seal known, or he commits qadhf against a woman 
ax whose father ne lian due toa child and the child is alive, or he com- 
as EEE ne death of the child, then there is no hadd for him, 
mits gadhf after -stence of the signs of zind with respect to her, and the 
f “ne uta child whose father is not known. This leads to the 
is the birt taking her situation into account, and chastity is a condi- 
joss of rae he commits qadhf against a woman who has undrgone 
tion pia a child, then he is subjected to hadd, due to the absence of 
ivan wi : 


the signs of zina. 

He said; If a person has prohibited sexual intercourse without lawful 
ownership, then a person who commits qadhf against him is not to be 
subjected to hadd, due to the loss of chastity, which is a condition for 
isan, The reason is that the person committing gadhf is truthful. The 
rule for this is that if a person who commits prohibited sexual intercourse, 
that is prohibited for itself, such an act does not give rise to hadd due to 
qadhf, The reason is that zind is sexual intercourse prohibited for itself. If 
the intercourse is prohibited for some other reason (like that done during 
menstruation, nifas or with a mukatabah and so on), the person commit- 
ting qadhf will be subjected to hadd, for that is not zina. Thus, intercourse 
in other cases complete in all respects or in some respects is prohibited 
initself, Likewise in a case of ownership with perpetual prohibition (like 
intercourse with a slave girl with whom his father has had intercourse), 
but if the prohibition is temporary then it is intercourse that is prohib- 
ited for some external reason. Abii Hanifah (God bless him) stipulates 
ihe Perpetual prohibition must be one whose rule has been estab- 
sits tough consensus or a mashhir tradition, so that it is ae 
asin SC aacigs The explanation is that if a person commits gad: cs 
With an ne “: zee has had intercourse with a slave girl jointly pie 
ethip in ane en there is no hadd for him, due to the absence 0 ee 
Woman who = respects. Likewise if a person commits amfouerss 

Ue to the bri mmitted zina during the days when she was a # is 
fownershi nging about of zind in the legal sense and with the absen 
Ip, therefore, she was liable for hadd. 
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If he commits qadhf against a man who has ha 
who is a Magian, or his wife who was menstruat 
then he is to be subjected to hadd, because the Prohibition exist. : bah, 
subsistence of ownership and it is temporary, therefore, it ; Sts With 
for an external reason and does not amount to zina hee : Fonibitin 
Yusuf (God bless him) if he has intercourse with his ane to Abj 
is annulled. This is also the view of Zufar (God bless him) The his ihsan 
that ownership has been removed with respect to intercourse € reason jc 
he is liable to ‘uqr for such intercourse. We say that the ni therefore, 
the person subsists and the prohibition is for an external ee as 
temporary. SOF tis 

If a person commits qadhf against a person who has had intercours 
with his slave girl who was his foster sister, then he is not to be subjecy, > 
to hadd. The reason is that the prohibition is perpetual and this re 
authentic view. 

If a person commits qadhf against a mukatab slave, who dies and 
leaves enough wealth for payment of his remaining instalments, then 
there is no hadd for this person, due to the possibility of shubhah with 
respect to his freedom on the basis of the disagreement among the Com. 
panions (God be pleased with them) about this issue. 

If a person commits qadhf against a Magian, who had married his 
mother and then converted to Islam, he is to be subjected to hadd 
according to Abii Hanifah (God bless him). The two jurists said that he 
is not to be subjected to hadd. This is based on the issue that the Magians 
marry relatives in the prohibited degree and marriage is to be assigned 
the rule of validity for matters between them in his view, with the two 
jurists disagreeing. The discussion has preceded in the topic of Nikah. 

If an enemy (harbi) enters our territory on the undertaking of safe- 
conduct and commits qadhf against a Muslim, he is to be subjected to 
the hadd. The reason is that this offence involves the right of the indi- 
vidual present in it, and the visitor has undertaken to abide by laws 
affecting the rights of individuals. Further, he desires that he should nol 
be tormented, therefore, he is bound not to torment others, and the con- 
sequence of the injury caused by him is hadd. é 

Ifa Muslim is subjected to hadd due to qadhf, his eligibility for giving 
testimony is annulled, even if he repents. Al-Shafi'i (God bless him) said 
that it is acceptable if he repents, and this issue is discussed in the topic 
of Shahadat. 
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ian ae at the Abl al-Dhimmah, The reason is that he can testify 


sestif ae kind, therefore, it is rejected in order to complete his 
is 


rts to Islam, his testimony is acceptable against them and 
fhe conve s, The reason is that this right to testify was acquired after 
against ee jalan therefore, it does not fall under the rule of rejection. 
an uished from the case of the slave ifhe is awarded the hadd of 
isis yee ncipated thereafter when he has no right to render tes- 
gadhf se owe is that he has no right to testify originally in the state 
timo ; therefore, the rejection of his testimony after emancipation is 
option of his hadd. 
has been given one lash on account of the hadd of qadhf, and 
ifhe to Islam, and is then given the remaining lashes, his testi- 
he converts table. The reason is that rejection of testimony completes 
ed hector an attribute for him, while the hadd awarded after 
the eae to Islam is part of the hadd, thus, rejection of testimony does 
ee heanite his attribute. It is narrated from Abi Yusuf (God bless him) 
that his testimony is to be rejected, because the smaller part is subservient 


to the major, however, the first opinion is correct. 


He said: If a person commits qadhf or zina or drinks khamr more 
than one time, and is awarded hadd, then it is sufficient for all of these 
offences. As for the first two, the implementation of hadd is undertaken as 
aright of Allah, the Exalted, for purposes of deterrence. The probability 
of the purpose being achieved with the first implementation exists, and 
this gives rise ta the shubhah (suspicion) of this purpose being lost in the 
second implementation. 


This is distinguished from the case where he commits zind, gadhf, 
theft, and drinks khamr, because the purpose of one category is different 
from another category, therefore, they cannot be treated as concurrent. 
As for qadhf, the dominant right in it, in our view, is the right of Allah, 
thetefore, it will be linked with the other two offences. Al-Shafi‘ (God 

less him) says that if the person accused and the act committed, which is 
“na, are for different offences they cannot be merged, because the domi- 
“ant right in gadhf, according to him, is the right of the individual. 
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If a person commits qadhf by accusing 
umm al-walad, or an unbeliever of zina, 
The reason is that it is the offence of qadhf, but the oblig: 
prevented due to the absence of ihsan, therefore, ta‘zir beca: 
* ih a z vo ? m 4 

Likewise if he commits qadhf against a Muslim, witho e ligatory 
tation of zina, by saying, “O Fasiq,” or “O unbelievers” wt the 

e P isloks P q; un eliever; or “O kh : 
or “O thief” The reason is that he caused hi bith 

eAS0) im mental torture 

ated dishonour with him, and there is no Possibility of ugj And associ 
hudud, therefore, ta‘zir becomes obligatory, except that fae welORy in 
case (of accusing a non-muhsan of zind) reaches the fasion, IN the firg 
the offence, because it belongs to the genus in which hadd is ora for 
but in the second fale it is left to the discretion of the imam, *Batory, 

; If he calls him, O donkey,” or “O pig,” he is not to be subjected 
ta‘zir. The reason is that he has not associated dishonour with him i. 
to the certainty of the negation (of the name called as he isa human) ae 
said that according to our custom he is to be subjected to ta‘zir, Bechase 
it is considered an abuse. It is said that if the persons subjected to abyse 
are respected persons like the fuqaha’ and the elite, he is to be subjected 
to ta’zir, because they will feel degraded by it. If, however, they are from 
among the common people, he is not to subject them to ta‘zir, and this 
appears reasonable. 

The maximum limit of ta‘zir is thirty-nine lashes, while the minimum 
is three. Abi YUsuf (God bless him) said that the maximum for ta‘zir is 
seventy-five lashes. The basis for it are the words of the Prophet (God 
bless him and grant him peace), “One who reaches the level of the hadd 
in matters other than the hadd is a transgressor,’”? When enforcement of 
the hadd is obstructed, then Aba Hanifah and Muhammad (God bless 
them) take into account the minimum number for the Aadd, which is 
the hadd for a slave in the case of qgadhf, and they adopted this. It is forty 
lashes and they reduced one lash from it. Abii Yisuf (God bless him) con- 
sidered the minimum hadd for freemen, because the original rule is that 
of freedom, and then reduced one lash from it, according to one narra- 
tion from him, which is also the view of Zufar (God bless him), me 
based on analogy. In the narration that we have mentioned, he reduce 
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and this is reported from ‘Ali (God be pleased with him),® and 
five lashe’s his opinion. Thereafter, he determined the minimum in the 
ne follo — jashes, as what is less than that does not serve as a deterrent. 
ook as sna’ikh ( jurists) have determined that the minimum is what the 
our Ma ‘ders tO be so, therefore, he determines it to be the minimum 
jma hen as a deterrent, because it differs for different people. It is nar- 
hat wil = Aba Yusuf (God bless him) that it depends upon the gravity 
rate" viviality of the offence. It is also related from him that it is to be 
and trlv} relation to each category of offence, thus, fondling and kissing 
rete a aaied ated with the hadd of zind, while qadhf without zind is to 
at . pa with the hadd of qadhf. 
be relate? d: If the imam is of the opinion that he should combine with 

He madi das ta‘zir, imprisonment as well, he may do so, because it 
lashes, ble by way of ta‘zir. The shari‘ah has laid it down in general terms, 
is eae it is permitted that he deem imprisonment as sufficient or he 
ee combine it with lashes. 2. ant 
He said: The greatest intensity in lashes is in ta‘zir, because it has 
been lightened in terms of number, therefore, it is not to be lessened in 
terms of intensity so that it does not lead to the loss of purpose (deter- 
rence). Consequently, it is not lightened with respect to spreading it over 
the different limbs, 

This is followed by the hadd of zina, because it is established through 
the Qur'an, while the hadd of drinking khamr (its number) is established 
by the opinion of the Companions (God be pleased with them). Further, 
itis the gravest form of offence so that rajm was laid down for it by the law 
(shar‘). Then comes the hadd of drinking, because its cause is definitive. 
Thereafter the hadd of qadhf, because its cause is probable, due to the 
possibility of the accuser being truthful. Further, there is enhancement 
of standards in it due to the rejection of testimony, thus, it is not to be 
enhanced in terms of intensity. 

Ifa person is subjected to hadd or ta‘zir by the imam and he dies asa 
result of it, then there is no liability for such death, because he undertook 
the act under the directives of the law (shar‘), and the act of one obeying 
orders is not restricted by the assurance of safety, as in the case of the 
cupper or the veterinary, but is different from the case of the husband 


t 


——————— “ 
‘It is gharib, but al-Baghawi has narrated it from Ibn Abi Layla. Al-Zayla't, vol. 3, 
354, 
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trying to punish his wife as the permission there js Si 
unqualified permission may be restricted with the condis 
like walking in the street. Al-Shafi't (God bless him) ‘aid Itio 
diyah is imposed upon the treasury, because causing en 
an error in the implementation, because ta‘zir is for ‘ise, 
however, is imposed on the treasury, because the benefit i lining 
person implementing the lashes reverts back to the ee ‘the act oi 
thus, the financial burden is placed on their wealth, ie S ener, 
the right of Allah is being exacted from him under Hig Say that , 
as if Allah Himself has caused him to die without any a 
therefore, there is no liability. 
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BOOK TWELVE 


Sariqah (Theft and 
Highway Robbery) 


Ch. 102: The Legal Status of Sariqah 
ch. 103: Theft That Gives Rise to Punishment of Amputation 
Ch. 104; Place of Safe Custody (Hirz) 


Ch, 105: Mode of Amputation and its Proof 


Ch.106: Mode of Stealing Property and Related Issues 


Ch, 107: Highway Robbery (Qat* al-Tariq) 





Chapter 102 


The Legal Status of Sariqah 


Sarigah in its literal meaning is the taking of something from another 
by way of concealment and stealth. It is from this that the meaning of 
eavesdropping is derived. Allah, the Exalted, has said, “But any that gains 
a hearing by stealth.” In the technical meaning (in the shari‘ah) some 
additional stipulations have been added, and the elaboration of these will 
be coming up before you, God, the Exalted, willing. The literal meaning, 
however, is observed in it both initially and at the end, or in the beginning 
and not later. For example, a person breaches a wall by stealth then takes 
away the wealth of the owner by the use of force and openly. In the major 
form of this offence (kubra), I mean, the cutting off of the highway in 
concealment from the monitoring of the imam for it is he who undertakes 
the protection of the highway with his security force, In the minor form 
(sughra) the concealment is from the vision of the owner or of the person 
who stands in his place. 

He said: If a sane and major person steals ten dirhams or a thing 
that reaches the value of ten minted dirhams from a hirz (place of its 
safe-custody) in which there is no shubhah, then it is obligatory to sub- 
ject him to hadd. The basis for this are the words of the Exalted, “As to 
the thief, male or female, cut off his or her hands: a retribution for their 
deeds, and exemplary punishment from Allah, and Allah is Exalted in 
Power, Full of Wisdom.”* It is necessary to take into account aq! (rea- 
son) and buligh (puberty), because the offence is not committed without 
them. Cutting of the hand is the compensation for the offence, there- 
fore, it is essential that it be of substantial wealth, because the inclination 


'Qur’an 15:18 


2Qur’an 5: 38 


247 
rr, 


ee 


248 py y= 
eat Book XU-ty, 
Rhy 


to acquire trivial amounts is we: ikewi to ry 
Siar is not concealed huis oe <— ; a sie 

at ’ ssential clem 
nor is there wisdom in deterring it for that is done 
nant. Determining it to be ten dirhams is the Opinion of our sch 
according to al-Shai'i (God bless him) it is fixed at one-fo es 
dinar.’ According to Malik (God bless him) it is fixed at 4 a 
These two jurists maintain that cutting of the hand durin 
the Prophet (God bless him and grant him peace) was not unde 
unless it reached the price of the mijann (shield made of leathe free 
the minimum that is transmitted for its Price is three dirhams ide so 
the minimum assures certainty and is preferable. Al-Shafi (G ieee 
him) says, however, that the value of the dinar during the netted hn 
Prophet (God bless him and grant him peace) was twelve dirhams Le 
the figure three is one-fourth of it. ; 

Our argument is that adopting the maximum in this category js 
preferable so as to find a way for waiving the hadd. The reason is that 
in adopting the minimum there is a shubhah (suspicion) of the absence 
of an offence, and such suspicion leads to the waiving of the hadd in any 
case, This is supported by the words of the Prophet (God bless him and 
grant him peace), “There is no cutting of the hand, except in one dinar or 
ten dirhams.”® The term dirham is customarily applied to mean minted 
coins, This should explain to you the stipulation of the term minted, as 
was stated in the Kook; it is the zahir al-riwayah (authentic narration), 
and is the correct opinion keeping in view the completion of the offence. 
Consequently, if he were to steal ten nuggets whose value is less than ten 
minted coins, cutting of the hand is not obligatory. What is considered is 
seven mithgals in weight, as that is what is in practice in most lands, His 
statement, “ora thing that reaches the value of ten minted dirhams,” is an 
indication that in things other than dirhams it is the value of the dirhams 
that is taken into account even when the thing stolen is gold. Further, it is 
necessary that there be a hirz (place of its safe-custody) in which there is 
no shubhah, because shubhah leads to waiving of the hadd, and we shall 
explain it in what follows, God, the Exalted, willing, 

He said: The slave and the freeman for purposes of the cutting of 
the hand are the same, The reason is that the text (nass) did not provide 
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‘There are ten or twelve dirhams in a dinar according to different views. 
"It is recorded by al-Bukhari and Muslim. Al-Zayla’i, vol. 3, 355. 
Sit is recorded by al-Tahawi in Shar al-Arhar, Al-Zayla‘i, vol. 3, 355: 
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sjon to one-half is not possible, thus, the full penalty is 
iJs a0 ote f the protection of the wealth of the people. 

\ ake 0 ; ; 
ony or the sake bligatory by the confession of the offender even if 
BN add becomes he ahi according to Aba Hanifah and Muhammad 

ade once his ‘i Aba Yusuf (God bless him) said that cutting is not 
oe bless them ; after a confession made twice. It is narrated from him 
ynaertaken Se in two different sessions, because confession is one 
rhat thes© ee ais corroborated by the other type, which is ce Wa 
ype o ae e in the case of zina. The two jurists argue that the sariga 
we did the we roved by a single confession, therefore, it is deemed suf- 
theft) stan ss eat with gisas and the hadd of qadhf. The testimony is 
Pe = -count in this case, because excess in testimony reduces 

z ffakeehood, but in a confession it does not provide such 
here is no cause for suspicion there, Further, the means 
e confession with respect to the hadd are nat blocked 
le retraction with respect to wealth is not valid at all, 

he owner of the wealth deems him to be a liar. The stipulation 

ate ; al times in the case of zind is contrary to analogy, therefore, it 
Se iat such repetition to the issue of the text (shar‘). 
i Paid It becomes obligatory with the testimony of two witnesses, 
due i the manifestation of the proof as is the case with all the paid 
rights, It is necessary, however, that the imam ask them about the metho 
of theft, its nature, time and place for additional precaution, as has pre- 
ceded in the case of the ludiid. He is to imprison him until he has made 
enquiries from the witnesses due to the charge against him. 

He said: If a group participates in the theft, and each one of them 
takes away wealth valued at ten dirhants, they are to be subjected to 
amputation, but if what they take away individually is less then their 
hands are not amputated. The reason is the obligating factor is the theft 
of the nisab (minimum amount for theft), and is to be worked out for 
each one of them as a result of their offence, thus, the completion of nisab 
for each person is to be taken into account. Allah knows best. 
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Chapter 103 


Theft That Gives Rise to Punishment of 
Amputation 


There is no cutting of the hand for what is treated as insignificant and 
free (permissible) in the Dar al-Islam, like wood, grass, cane, fish, birds, 
game, arsenic, clay and lime. The basis for this is the tradition of ‘A’ishah 
(God be pleased with her), who said: “The hand was not cut during the 
period of the Prophet (God bless him and grant him peace) for insignif- 
icant things,” that are trivial. Such a thing is one whose original species 
is found to be free in its own form and is not desired for itself, for it is 
trivial there being little desire to hoard it or be niggardly with respect to 
it. Whenever such a thing is taken away without the willingness of the 
owner there is no need to lay down a deterrent in the law (shar‘) for such 
taking. It is for this reason that the cutting of the hand is not obligatory 
in the case of things that are below the value of the nisab. Further, the 
place of safe-custody (hirz) in such things is deficient. Do you not see 
that hay is thrown in front of the doors, and it is taken inside the house 
for construction purposes and not for storing? The birds fly away and 
game can flee. Likewise things of common ownership in game, as it is of 
the same nature giving rise to shubhah, and hadd is waived on account 
of it. Fish includes both salted and fresh, while birds include chicken, 
ducks, and pigeons due to what we have mentioned, and also because of 
the unqualified meaning of the words of the Prophet (God bless him and 
grant him peace), “There is no amputation for birds.” It is narrated from 
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Aba Yisuf (God bless him) that the punishment of cuttin 
is to be awarded for all these things except for clay, soil and 
also the view of al-Shafi'l (God bless him). The evidence 
what we have mentioned. 

He said: There is no cutting of the hand for things that are Pron 
decay like milk, meat, and fresh fruit, due to the saying of the Pro Ss 
(God bless him and grant him peace), “There is no cutting in Ce et 
(fruit) or kathar,” where kathar is jumar (edible tuber of the Palm se 
It is also said that it means wadi (small date palm). The Prophet (God 
bless him and grant him peace) said, “There is no cutting in food,"s and 
the meaning, God knows best, is what is prone to decay and is ready for 
eating, or whatever has the same meaning like meat and fruit, because the 
hand is cut in things like wheat and sugar on the basis of consensus, Al. 
Shafi'l (God bless him) said that the hand is to be cut for these things due 
to the words of the Prophet (God bless him and grant him peace), “There 
is no cutting in thamar (fruit) or kathar, but when it is stored in a stone 
basin, the hand is to be cut.”> We would say that it is to be construed in 
conformity with practice for what was preserved in the basin according 
to their practice was fruit that was dried and in that there is amputation, 

He said: There is no cutting of the hand in fruit that is on the tree 
and in crop that has not been harvested, due to the lack of preservation 
for safe-custody. 

There is not cutting of the hand in intoxicating beverages, because 
the act of the thief in acquiring them will be construed to be for spilling. 
Further, some of these beverages are not deemed wealth, while there isa 
disagreement about the value of others, thus, the suspicion (shubhah) of 
the absence of value is created. 

There is no cutting for the mandolin, because it is one of the instru- 
ments of amusement. 

There is no cutting for the mushaf even if it is ornamented with gold. 
Al-Shafi'i (God bless him) said that the hand is to be cut as it is mar- 
ketable wealth and even its sale is permitted. A view similar to this is 
narrated from Abii Yasuf (God bless him). It is also narrated from him 
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‘It is recorded by al-Tirmidhi, al-Nasa’i, [bn Majah and others. Al-Zayla't, vol, 3, 361: 
“It is gharib in these words, and has been recorded by Aba Dawid in the mnursal 
traditions. Al-Zayla'i, vol. 3, 362. 
‘It is gharib in these words, Another tradition giving the same meaning has been 
) recorded by Aba Dawid and al-Nasa’i. Al-Zayla‘l, vol. 3, 362. 
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‘ be cut if the ornamentation reaches the level of the 
d is to ot part of the mushaf and is to be treated separately. 
aby : atv the authentic narration (zahir) is that the per- 
nip oning Un dto do so for recitation and study. The 
reas . te to be construe y 
cquiring !t Hs 5 no market value by virtue of its being writing, Its 
n is that egret: and not for the leather, pages (paper), or orna- 
preset ee is these are secondary things, and secondary things are not 
ntation, 70" unt. It is as if someone stole a utensil in which there is 
taken into Spewalte of the utensil reaches the nisab. 
en no cutting for the doors of a mosque, due to the lack of 
his door becomes like the door of a house in fact better, 
» things in the house are protected with the door of the house, 
a things in the mosque are not protected this way with the door, 
ae so that there is no cutting for the theft of the assets inside the 


mosque, 
He said: There is no cutting for a cross made of gold, nor for chess 


nor backgammon, because the person who takes them will construe it to 
be for breaking, in conformity with forbidding the evil. This is different 
from the dirham with engraving on it, because it has not been prepared 
for worship, therefore, the doubt of permissibility of destroying it does 
not arise, It is narrated from Aba Yisuf (God bless him) that if the cross 
is ina place of worship, there is no cutting of the hand, due to the absence 
of safe-custody (hirz), but if it is present in another room the hand is to 
be cut due to the completion of value and existence of hirz. 
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There is no cutting of the hand for abducting a minor (infant) who 
isa free person even if he is wearing jewellery. The reason is that a free 
person is not wealth, and the jewellery he is wearing is secondary to his 
person, Further, the defence can be put up that the minor was taken to 
pacify him or to carry him to his governess (nanny). Aba Yusuf (God 
bless him) said that amputation is awarded if the child is wearing orna- 
ments of the value of the nisab, because cutting will be obligatory by 
aie the jewellery separately, so also when taken with another thing 
ies Hee same applies when the thief steals a silver goblet that has 
wor wal roth in it. The disagreement here is about an infant who can- 

or speak so that he is not under his own control. 


There j : 
that j “re Is no cutting of the hand for taking away a grown up slave, for 
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Cated as ghasb (misappropriation, abduction) or deception. 
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occurrence of theft in conformity with its hadd 
he is, because then this minor and the major » unless he can “Onvey w 
seretat over themselves. Aba Yusuf (God heehee Same j ho 
the hand is not to be awarded even if he is q mi isaie 
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satel i at arias and wealth from another. The two jurj 
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There is no cutting of the hand for all kinds 
because their purpose is what is contained Se (dafatir), 
mal (wealth) except for books of accounts, as what is in thes i str 

j tf) 
hadi oe the taking, and the (real) purpose is (to steal) the paper 

He said: There is no cutting of the hand for the theft of a dog ora lion 
because those who are in the same species are found to exist freely in a 
original state of permissibility and they are not desired for themselves, 
Further, the disagreement among the jurists is obvious with respect to 
marketable value of a dog, therefore, it gives rise to shubhah." 

There is no cutting of the hand for a tambourine, drum, harmonium, 
or flute, because in their view these things have no marketable value, 
According to Abu Hanifah (God bless him) the one who takes them will 
take the plea of destroying them. 

The hand is to be cut for taking teakwood, bamboo, ebony and san- 
dalwood, because these are types of wealth that are protected for they are 
precious in the eyes of the people, and they are not found in a free form 
in the Dar al-Islam. 

He said: The hand is to be cut for stealing emeralds, rubies and green 
jewels (from chrysolite), because these are the most sought after and a 
cious forms of wealth and are not found freely in the undesirable oF a 
permissible form in the Dar al-Islam, therefore, they are like gold an 


silver. 


n 
at Cuttin of 
O€s not y 
der. 
because he is g huma, 
n 


m despite 
Wealth), 
him (this 


ee 
Which gives rise to the waiving of the hada, 


Al-Hida 
goo Xi! vent sees 255 
tensils and doors are made from wood, there is cuts; 
ee ing them, because through labour they sine eae 
a ayith precious wealth. Do you not see that they are protected oe 

ciate ished from mats, for craftsmanship has not come to dominate 
disnB cies so that they are spread out without protection? In mats fro 
said that the hand is to be cut for its theft due to the doa 

Ob craftsmanship over the original material. The hand is to be cut 
ies that are not fixed (to the walls), and it is to be cut when they 
for light and are not heavy for carrying by one person, because there is 
at ination to steal heavy doors. 
no There is no cutting of the hand for the deceiver, male or female, due 
tothe deficiency in /urz (place of safe-custody), neither for the embezzler 

for one who extorts wealth, because he does this openly. The basis is 
a f the Prophet (God bless him and grant him peace), “There is 


can 
the sayin fthe hand for the embezzler, the extorter and the deceiver.”” 


no cutting © 
There is no cutting of the hand for the grave-robber. This is the view 


according to Abu Hanifah and Muhammad (God bless them). Aba Yasuf 
and al-Shafi'i (God bless them) said that he is liable for cutting of the 
hand, due to the words of the Prophet (God bless him and grant him 
peace), “We cut the hand of one who robs a grave,”* The reason is that 
the shroud is marketable wealth that is preserved in a hirz meant for it, 
therefore, his hand is to be cut. The two jurists rely on the words of the 
Prophet (God bless him and grant him peace), “There is no cutting of 
the hand for the mukhtafi,”? and he is the grave-robber (nabbash) in the 
language of the people of Madinah, The reason is that shubhah has arisen 
with respect to ownership, because the corpse has no ownership in reality 
nor does the heir due to the prior need of the dead person (before the heir 
became the owner). Further, a disturbance has occurred in the purpose, 
which is deterrence, because the offence in itself is of rare occurrence. In 
addition to this what he (Abii Yisuf) has relied upon is not marfi' or it 
is interpreted to apply to siyasah offences. If the grave is inside a locked 
room, then the issue is disputed on the same grounds, according to the 


sound narration, on the basis of what we said. Likewise if a person steals 


5 ghdad it is 
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. is recorded by all the sound compilations. Al-Zayla’, vol. 3. 363 Bis 
tis related by al-Bayhaqi, Al-Zayla’i, vol. 3, 366. i 
+8 qi. yla‘t, vol. 3,3 : 
"This isa gharib tradition, but Ibn Abi Shaybah has recorded a tradition conveying 
“same meaning, Al-Zayla‘i, vol. 3, 367. 
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is ae x be cut, because this js public eit the treas 
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it, 
and he is oo onal 
'$ 4 CO-owner, due to wher 

If a person is owed dirhams b anot . 
hand is not to be cut, because this Pe. nti 
an and prompt and deferred 
to this, on the basis of istihsan. : With respe 
Postponement of the demand (ioe ct teas me th 

its . wise if h , 
excess of his right, because he becomes a co-owner w} hipaa © steals jp 
amount to the extent of his claim, Twit him in the stole 

If he steals goods from him, his hand is to 
not have the authority to seek satisfaction from mn eae does 
of sale by consent. It is narrated from Aba Yusuf (God bles bi a 
his hand is not to be cut for he has the right, according to Roche 
to acquire them in satisfaction of his claim or as property pledged with 
him for his claim. We say that this is a statement that does not rely on 
an authentic evidence, therefore, it is not to be acknowledged without 
linking it to a suit filed for it, and if he does so the hada will be waived, 
The reason is that it is the case of probability in a matter that is subject to 
disagreement. If his claim was for dirhams and he stole dinars from him, 
it is said that his hand will be cut as he does not have the right to take 
them, It is also said that his hand is not to be cut as currencies are a single 
species. 

If a person steals some ‘ayn (something that can be taken into phys- 
ical possession) and his hand is cut for it, but thereafter he returns it 
and then steals it again when this thing is in the same physical state, his 
foot is not to be cut. Analogy dictates that his hand is to be cut, and it 
is one narration from Abii Yasuf (God bless him). It is also the opinion 
held by al-Shafi'l (God bless him), due to the saying of the Prophet (God 
bless him and grant him peace), “If he repeats it, cut his hand a 
without going into details. The reason that the second theft is comp 
like the first. In fact, it is more atrocious due to the implementation 0 
the (first) deterrent punishment, and it is as if the owner had sold it to 


‘ be 
Tt is recorded by al-Dar'qutni in his Sunan. Al-Zayla‘t, vol. 3, 368. 
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set d then bought it from him after which theft was committed. 
the HY" .qin that the cutting of the hand led to the elimination of protec- 
We ae stolen property, as will be known in what follows, God, the 
‘on a willing. By returning the property to the owner the protection 
gxalteds a reality, but a doubt (shubhah) remained with respect to the 
iF aoe protection taking into account the unity of ownership and 
existen natter as well as the existence of the cause (of loss of protection), 
subject? cutting of the hand. This is distinguished from what has been 
which a respect to sale by abi: Yasuf), because ownership becomes dif- 
said (Wn 4 difference in the cause. Further, repetition of the offence 
ae 4 person (with respect to the same property) is rare due to his 
by suc borne the hardship of the deterrent, therefore, implementation 
having a becomes devoid of purpose, due to the rare occurrence of the 
a a is as if the person subjected to the hadd of qadhf commits 
hf against the first person again. 
] If the state of the stolen property changes, for example, it was yarn 
when he stole it and his hand was cut then he returned it and it was 
woven, but he repeats the offence and steals the cloth, his foot is to be cut. 
the reason is that the ‘ayn has changed its form, therefore, a person mis- 
appropriating the yarn and weaving it will come to own the cloth. This is 
the sign of alteration in each subject-matter. When it stands altered, shub- 
hah arising from the unity of subject-matter and amputation is negated, 


thus, cutting of the hand a second time becomes obligatory. Allah knows 


what is correct. 


Chapter 104 


Place of Safe Custody (Hirz) 


If a person steals from his parents or children or relatives in the prohib- 
ited degree, his hand is not to be cut. In the first case, which is relation- 
ship by birth, there is free sharing of wealth and entry into the hirz. The 
second is due to the second meaning (entry into the hirz without permis- 
sion). It is for this reason that the law (shar‘) has permitted glancing at 
visible locations of adornment (parts of the body) as distinguished from 
friends with whom an enmity is created through theft. In the second case 
there is a disagreement with al-Shafiil (God bless him), because he asso- 
ciates them with distant relatives, and we have elaborated this in the topic 
of emancipation. 


If he steals from the house of a relative in the prohibited degree assets 
belonging to another, his hand is not cut, but if he steals his own assets 
from the house of another (not a relative) his hand is cut, on the basis of 
entry into the hirz with and without permission. 


If a person steals from his foster mother, his hand is cut. According to 
Abu Yusuf (God bless him) his hand is not to be cut, because he enters her 
house without permission and bashfulness. This is distinguished from 
the case of the foster sister, due to the absence of such a relationship 
according to custom. The reasoning underlying the authentic narration 
is that there is no kinship and the prohibition without kinship is not 
respected, like the prohibition established due to zina and kissing with 
lust. Closer than this is the foster sister. The reason is that fosterage is 
not publicised, therefore, there is no sharing of wealth or free entry into 


the hirz in order to avoid allegations of suspicion. This is different from 
blood kinship, 
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If one spouse steals from the 0 
ter or from the wife of his master es ; ‘ * @ slave from his m 
there is no cutting of the hand, due to the Saeed tes mistress 
sion for entry. If one of the Spouses steals diane Meually Of per mis. 

safe-custody (hirz) of the othe oe ustvely from the pla . 
f r spouse when both do og, soe 
a place, then the rule is the same in our view, Al-Sha Pate Teside jn Such 
disagrees. The reason (for our argument) is that the (God bless him) 
of wealth among them in practice and implication aie sharin 
. ie ionshi 
ate This is a parallel case to the disagreement in the sap. ke 
If the master steals from his mukat, i ‘ 
because he has a right in his earning. ae Ne kee not to be cut, 
. Likewise a person who steals from the spoils, because he has a sh 
in them and this is related from ‘Ali (God be pleased with him ) both nia 
respect to the waiving of hadd and the underlying rationale. 
He said: hirz is of two types: (1) hirz for the meaning of protection 
within it, like rooms and houses, and (2) hirz through a guard, This 
feeble servant (the Author) says: Hirz is essential, because the meaning 
of stealth is not established without it. Thereafter it sometimes exists 
through location, and that is the location prepared for guarding assets, 
like houses, rooms, trunks and shops. At other times it exists through a 
guard like a person sitting in the street or in a mosque when he has some 
baggage with him, then he is the guard for these assets. The Prophet (God 
bless him and grant him peace) ordered the amputation of the hand of 
the person who stole the cloak of Safwan from under his head when he 
was sleeping in the mosque.* 

In a hirz based on location, custody through a guard is not taken 
into account. This is correct, because it is protected without a guard, and 
such a hirz is a room even when it does not have a door or has one, but it 
is open, so that a person stealing from there is subjected to amputation. 
The reason is that a structure is for purposes of safe-custody, except that 
there is no cutting of the hand without his bringing the property out of it 
because of the existence of prior possession of the owner. This is different 
from the hirz through a guard insofar as cutting of the hand oa 
obligatory as soon as he takes it away from him, due to the elimination 0 


. 4 ; ur of 
'The Hanafis say that the testimony of one spouse is not accepted in favo 


another, but the Shafi in one view say that it is accepted. “ 3 
Jt is recorded by Abu Dawud, Ibn Majah and al-Nasa‘i. Al-Zayla'’t, vol. 3, 368 
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sjon of the owner by the mere act of taking thereby completing 
the posses theft. There is no difference between the situations where the 
the act of ree ors awake and whether the goods are under him or lying 
guard is ait This is the correct view, because the person sleeping next 
next to as is considered to be guarding his things in practice, It is for 
to his 89° that the custodian and the borrower of goods (sleeping next 
this jee js not held liable for compensation, because in such a case 
yn thee Ba loss of goods, as distinguished from what has been preferred 
is 
ae fatwa. 
said: Ifa person steals from a hirz or from a place other than the 
He e owner is next to the property guarding it, his hand is to be 


: th 
hira when he has stolen from one of the two types of hirz. 


cut, because 
ere is no cutting of the hand for a person who steals wealth from a 


ms bath or a house in which entry to the public is permitted, due to 
the existence of permission in practice or actual for entry, therefore, the 
hirz is demolished. This includes the shops of traders and public inns, 
hen theft is committed there at night, because they are built for 
d the permission pertains to the day. 


except W 
custody of assets, an 

If a person steals assets from a mosque when the owner (custodian) 
is there, his hand is to be cut, because it is protected by a guard. The 
reason is that a mosque is not built for safe-custody of assets, therefore, 
the wealth inside is not protected through hirz of location. This is dis- 
tinguished from a public bath, and a room that is open to the public for 
entry so that the hand is not cut, because it is built for safe-custody, there- 
fore, the hirz is by location (though undone by free-entry) and hirz bya 
guard is not taken into account. 

There is no cutting of the hand for the guest who steals from his host, 
because the room (house) is no longer a hirz as far as he is concerned due 
to the permission given to him for entry. The reason is that he has the 
same status as the residents of the house, therefore, his act is misappro- 
Priation and not theft. 


Ifa person commits theft of something and does not move it out of 
the hirz his hand is not to be cut, because the entire house is a single hirz, 
therefore, it is essential to move it out of it. The reason is that the house 
and what is in it is in the possession of the owner conceptually, therefore, 


leaving the stolen thing gives rise to a shubhah of not taking. 
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If the house has a number of rooms and the thief brin 

goods out into the courtyard, his hand is to be cut, esau the Stolen 

with respect to its occupant is an independent hirz in itself, each Toom 
If one of the occupants of the rooms in the house enters 

stealth and steals from it, his hand is to be cut, due to it T00om h 

elaborated. at we have 


Ifa thief makes a hole in the wall of 4 room, enters it, takes weal 
and hands it over to another thief outside (while he is still insid sa 
there is no cutting of the hand for them, because the first aan mn 
found to have come out and thus the protective Possession of the 
is acknowledged over the wealth prior to its being brought out. The 
ond is not found to violate the hirz, therefore, the act of sariqah Gann 
been completed by either. It is narrated from Abii Yiisuf (God bless hi : 
that if the one inside stretches his hands outside and delivers the stad 
to the one outside then the cutting of the hand is for the one inside If 
the one outside inserted his hands inside and took the goods from the 
hands of the one inside, then the cutting of the hand is for the one who 
was outside. This is based on the issue that will be coming up later. God, 
the Exalted, willing. 

If he flings the goods outside and then goes out and picks them up 
his hand is to be cut. Zufar (God bless him) said that his hand is not 
to be cut, because throwing the goods outside does not give rise to the 
obligation of amputation. It is as if he went out and did not pick up the 
stolen goods. Likewise taking the goods from the street is as if someone 
else took the goods. We argue that throwing the goods is a device thieves 
use due to the difficulty of coming out with the goods or because they 
(some) want to be free to fight with the owner or for running away. His 
act is not prevented by the possession of the owner, therefore, the entire 
activity is deemed a single act. If he does not pick up the goods when he 
comes out then he is a waster and not a thief. 

He said: Likewise if he loads them upon a donkey and drives him out, 
the movement of the donkey is attributed to him as he is driving it. 

If a group enters a hirz and some of them commit the taking; the 
hands of all are to be cut. This feeble servant (Author) says: This is based 
upon istihsan, Analogy dictates that the one carrying the stolen goods out 
should alone be subjected to cutting, which is the opinion of Zufar (God 
bless him). The reason is that he is found to move the goods outside, 
therefore, the theft is completed by him. We maintain that theft has been 
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py all due to collaboration as is the case with sariqah kubra. 
s eamitted Te the practice among them is that some carry the goods 
qhe reason + ackle up for defence. If cutting is prevented in this case, it 
an the rest ne blocking of the door of hadd (in this category). 

will lead * ; fa person makes a hole in a room and puts his hand inside 

He said: aah out, his hand is not to be cut, It is narrated from Abi 
to take sO ese HiT) in al-Imla’ that his hand is to be cut, because he 
yasuf (G° the wealth from the hirz and that is the objective. Thus, entry 
prought out tipulated for it as in the case where he inserts his hand into a 
js not to be ; es d brings out Ghitrifi dirhams. We argue that the violation 
safe for a8 is stipulated for the completion of the offence and to elimi- 
of the ghee hah of absence of hirz, Completion with respect to entry is 

: A entry is considered possible. Entry into a house is in the nor- 
yee a a this is distinguished from opening a trunk, because what is 
be ie there is insertion of the hand and not full entry. It is also dis- 
pe had from what has preceded where some thieves are carrying the 
ac because that is what is done in practice. 

Ifa person cuts (and takes) a purse that is outside the sleeve, his hand 
is not to be cut, but if he puts his hand inside the sleeve, it is to be cut. 
The reason is that in the first case the knot is on the outside, therefore, 
by cutting the taking occurs on the outside, thus, the violation of the hirz 
has not occurred. In the second case the knot is on the inside, therefore, 
by cutting taking from the hirz is realised, and the hirz is the sleeve. If in 
place of cutting he opens the knot, then, in both situations the response 
will be reversed, due to the inversion of the underlying cause (‘Ilah). It is 
narrated from Aba Yusuf (God bless him) that the hand will be cut in all 
circumstances, because the purse is protected either by the sleeve or by 
the owner himself. We say that the hirz is the sleeve for he is relying on 
it for protection, while his own purpose is to complete the journey or to 
rest, therefore, it is as if it is the pack on the camel’s back. 

_ Ifhe steals a camel from a train of camels or a the load (on the camel), 
his hand is not to be cut. The reason is that it is intended to be a hirz, 
a it gives rise to the shubhah of the absence of hirz, because the 
the’ = € guide and the rider have as their purpose the undertaking of 
& : : en and the transfer of goods and not protection. Thus, it is said 
them, the Te - someone with the loads who is following them to guard 

mic i. the hand is to be cut. If he cuts up the load pack and takes 

» his hand is to be cut, because the bags in such a situation are a 
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hirz, because by placing the goods in the bags, the intention 
them, as in the case of the sleeve. Consequently, the taki 75 t0 pro, 
therefore, the hand is to be cut. "B'S from hirg 
If he steals a camel bag, in which there are goods, while th 

protecting it, but is asleep, his hand is to be cut. The meanj © Owner i 
the bag is in a place that is not a hirz, like the highway and s 18 8 that 
the hirz is through the presence of the owner due to his hr, ON, $0 thay 
for their protection. This is the case where the considerations on Watch 
the normal watch by sitting next to the bags. Sleep in ‘hg 8 Bien to 
reckoned as hirz in practice. Likewise sleeping nearby, ‘see is 
we preferred earlier. It is mentioned in some manuscripts that sie wii 
sleeping on top of the bags or where he is able to protect them,” s i 
affirms what we have stated about the preferred opinion, Allah bac P 

Ws 


what is correct. 


Chapter 107 


Mode of Amputation and its Proof 


dof the thief is to be cut from the forearm and is to 
ged/cauterised. The cutting is undertaken on the basis of what we 

. aa canlite The selection of the right hand is based on the recitation 
Akg Allah ibn Mas‘tid (God be pleased with him). The selection of 
fie sand (wrist, forearm) is due to the reason that term yad includes the 
to the armpit, and this joint, I mean wrist, is something 


entire arm up : p 
about which there is certainty. The reason is that there are sound reports 
ion in the case of the hand of the thief 


about the ordering of the amputati 
from the wrist by the Prophet (God bless him and grant him peace)." 


Cauterisation is undertaken due to the saying of the Prophet (God bless 
him and grant him peace), “Cut it and cauterise it” The reason is that if 
it is not cauterised it can lead to death, and the hadd is a deterrent not a 


He said: The right han 


killer. 
If he steals a second time, his left foot is to be cut, and if he steals 


a third time, there is no cutting and he is to be left in the prison till he 
repents. This is istihsan, and he is to be given ta‘zir as well, as mentioned 
by the Masha’ikh (jurists) (God bless them). Al-Shafi‘l (God bless him) 
2 that on the third offence his left hand is to be cut and on the fourth 
cy right foot is to be cut, due to the saying of the Prophet (God bless him 
ae grant him peace), If someone steals cut (his hand). If he repeats the 

nce cut again, If he repeats again cut again.” It is also related with all 


'Th ae 
«ré are traditions about this and one of them is recorded by al-Dar'qutni. Al- 


yla’, vol. 3, 370. 
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‘S tecorded by al-Hakam in al-Mustadrak. Al-Zayla’y, vol. 3, 371. 
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the details, as is expressed in his opinion.* The reason is th 
offence is just like the first in being an offence. In fact 
therefore, it calls for laying down the hadd by the fe 
the saying of ‘Ali (God be pleased with him), “T feel afraid of Aj: 
Exalted, if 1 do not leave him with a hand with which OF Ah, the 
a vias : which to eat and ¢, 
form istinja’ and a leg on which he can walks He then argued ane 
rest of the Companions (God be pleased with them) and war hi With the 
vince them, therefore, an ijma‘ occurred. Further, it amounts ; "Ot 
him in meaning for it is the loss of all benefits of being alive, and ee 
is a deterrent (not a destroyer). In addition to this, it is of Fire occ fas 
and deterrence is stipulated in things that are of widespread oeearseae 
as distinguished from qisas as that involves the right of the Tidieaee 
therefore, retaliation is extracted by force as far as is Possible for the f = 
isfaction of his right. The tradition has been criticised by al-Tahawi tens 
bless him) for authenticity, or it is construed to be applicable to vlsah, 

If the thief has a paralysed or amputated left hand or an amputated 

right leg, amputation is not to be enforced. The reason is that in doin 
so there is a loss of the benefit of grasping or walking. Likewise if his right 
leg is paralysed, on the basis of what we said. Likewise if the thumb of his 
left hand is cut off or paralysed, or two of the fingers of the hand other 
than the thumb, because the strength of grasping comes from the thumb, 
If one finger other than the thumb is cut off or paralysed, his hand will 
be cut, because the loss of one finger does not create an apparent dys- 
function in grasping, as distinguished from two fingers for they assume 
the position of the thumb in the loss of grasping. 

If the judge says to the executioner cut off the right hand of this man 
for a theft that he has committed, and he cuts off his left hand inten- 
tionally or by mistake, then he is not liable for anything according to 
Aba Hanifah (God bless him). The two jurists said that he is not liable 
in case of a mistake, but is liable for the intentional cutting. Zufar (God 
bless him) said that he is liable for a mistake as well, and this is based upon 
giyas (analogy). The meaning of mistake here is a mistake in ijtihad." As 
for a mistake in distinguishing the right from the left, it is not deemed 
an excuse. It is said that this mistake is to be deemed a justified excuse 


NYS that the th: 
Itls more Sone 
(shar’). We rely 98 


‘It is recorded by al-Dar’qutni and al-Tabarani. Al-Zayla‘t, vol. 3, 373: AP 

‘It is recorded by Muhammad ibn al-Hasan al-Shaybani (God bless him) in Kitab 
al-Athar. Al-Zayla'i, vol. 3, 374. 
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o s that he has cut off a hand that was protected (by 


well He (Zar ake in the case of the right of the individual cannot 
a 


mf a fore, he is to be compensated. We say that he made 
ie looked were a the text does not identify either the right or 
es in his Uke in ijtihad is to be overlooked. The two jurists say 
4 and am 


the left, + a prot ected limb without justification and there is no possi- 
that He B etation as 


he intentionally committed injustice, therefore, 
bilit of interP rgiven even though it was a matter subject to ijtihad, It 
to Bore e calierion be imposed in this case, however, it was pre- 

: obi According to Aba Hanifah (God bless him) he 
eae ae behind the same type that is better than it (that is, 
yed it sc eibes it is not to be deemed as destruction. It is like 
the right ee fying against another that he sold a man’s wealth for 
LE rice and then retracting their testimony’ Accordingly, if a 
a reasonable Ps the executioner had cut it off, he would not be liable 
penn oe is correct. If the thief extended his left hand saying that it 
CO sant he would not be liable by agreement, because he cut the 
was “gh the thief’s order. Thereafter, in the case of intentional cut- 
hand eanting to Aba Hanifah (God bless him), there isa liability for the 
het . compensate the stolen wealth, because the cutting has not been 
implemented as a hadd. In mistake too the same method is followed, but 
according to the method of ijtthad (preferred by Abii Yiisuf) the thief is 
not liable. 

The hand of the thief is not to be cut unless the person whose prop- 
erty has been stolen is present and demands adjudication for the theft. 
The reason is that litigation is a condition for proving it. There is no dif- 
ference between confession and testimony in our view. Al-Shafil (God 
bless him) disagrees with respect to confession. The reason is an offence 
against the wealth of another cannot be proved without litigating the 
matter with him. 

Likewise if he is absent at the time of cutting of the hand, because 
satisfaction is through adjudication in cases of hudid. 

The custodian (holding a deposit), the usurper, and the person who 
a made a transaction of riba? can demand the cutting of the hand of 

¢ thief who has stolen from them. The depositor too has a right to 


‘They are not liable for the loss, 


ee thereby that in case of confession a trial is not needed. 
“piving ten dirhams and taking twenty. 
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demand cutting of the hand. Likew} 
been usurped. Zufar and al-shafit (God Hee whose roper 
not to be cut on the complaint of the custodj em) said that the he has 
same disagreement are analysed the sounibaratee the Usurper. g : Is 
date loan), the person who has hired * Ot the borrower (co > 
Property, the mida,; Mn 
who borrows goods for sale, the person takin 5 udarib, the pe 
forsale, th £ Possession of T80n 
or sale, the pledgee and any person, other than th Bods Offered 
todial possession. The hand is to be cut on the c © Owner, who has Cus- 
theft from any of these persons, except that in oe hes Owner fop 
3 ae cut on his complaint when the Property eeiete, ond ee 
1s debt, because he has no right to initiate a claim for th #S Paid 
out this. Al-Shafii (God bless him) based his view on e Property with. 
by him that these persons do not have the right to dbscacke Eg 
the property. Zufar (God bless him) says that the right to Me return of 
tion for the return of property arises from custodial meeaiy eee 
not arise for purposes of demanding cutting of the hand es See 
to the loss of financial protection.’® We maintain that theft ‘aieee 
rise to cutting of the hand, and it is proved before the gadi stead 
proof, which is the testimony of two witnesses following the complaint 
that is considered in the absolute sense." The consideration is due to the 
need of these persons for the return of the property, and along with that 
the cutting of the hand is implemented as well. The purpose of the liti- 
gation is the securing of his right, while the loss of financial protection is 
a necessity for claiming this right, therefore, it is not taken into account, 
The shubhah that may possibly be raised as an objection that is not taken 
into account, for example, if the owner is present and the custodian is 
absent, the cutting will be undertaken on the basis of his (owner's) litt 
gation, even though the shubhah that the custodian may have given the 
thief permission to enter the hirz exists. 

If a thief’s hand is amputated for theft and the property has been 
stolen from him, neither he nor the owner has the right to demand the 
cutting of the hand of the second thief. The reason is that the wealth has 
no marketable value as far as the thief is concerned so that he is not held 
liable due to the loss of the property, therefore, theft in itself does not give 
rise to the obligation. The first thief, however, has the authority for the 


Because there is no compensation of property where the hand is cut. 
"Not just for the financial claim. 
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2 property, according to one narration, because the return 
avery ° arty is obligatory for him. 
¢he PFO cond thief steals prior to the cutting of the hand of the first 
the es hadd has been waived due to shubhah, his hand is to be rik 
nae of the first complaint, The reason is that the extinction of 
e le value is a necessity of cutting of the hand, and this is not 
therefore he becomes like a usurper. 
eon steals something and then returns it to the owner before 
cement of proceedings before the judge, his hand is notto be 
econ narrated from Aba Yasuf (God bless him) that it is to be cut like 
t, It 18 tion where he returns it to the owner after the commencement of 
the a Ef The reasoning underlying the authentic narration (zahir al- 
ee ig that a complaint (litigation) is a condition for proving theft, 
ne testimony is deemed a necessity for eliminating the dispute and 
he dis pute stands terminated in this case. This is distinguished from the 
here it is returned after the proceedings, where the litigation 


situation W : 
stands terminated and its purpose has been attained (through prosecu- 
tion), thus, it remains finally settled. 


if a decision has been rendered against a person for cutting of the 
hand in a case of theft, and the stolen property is gifted to the thief, 
amputation is not carried out. The meaning is if it is delivered to him. 
Likewise if the owner sells it to him. Zufar and al-Shafi'i (God bless them) 
said that his hand is to be cut. It is also one narration from Abi Yusuf 
(God bless him), because the theft stands completed both with respect to 
commission and proof, and this transaction (gift or sale) has not made 
abvious whether ownership passed to the thief at the time of the commis- 
sion of the theft, thus, there is no shubhah here (therefore, his hand has to 
be cut). We argue that execution is a consequence of the judgement in this 
category (of hudiid), for it (judgement) is not sufficient without the satis- 
faction of the claim through execution, because judgement is for proving 
the offence, while cutting of the hand is a right of Allah, the Exalted, and 
this is claimed at the time of cutting, If this is the case, the continuance of 
Prosecution (claim of sariqah) is stipulated up to the time of satisfaction 
of this right (and this claim has been given up through the gift or sale), 
"S, It is as if he made him the owner prior to the adjudication. 
a said; Likewise if the value of the stolen property decreases and 
tie mes less than the nisab, that is, prior to execution and after judge- 
Mt. It is narrated from Muhammad (God bless him) that the hand is 
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to be cut, which is also the opinion of Zufar and al-Shar« 

them), in the light of the deficiency in the value of the ni (Gog bles, 
destroyed or lost by the thief after the theft). We math When Pari 

completion of the nisab is a condition that must cOntiriue un that as le 
of execution, due to what we have said, as distinguished ae to the time 
rial loss in the thing for which he is liable to compensation ie the e 
nisab there is complete by way of ‘ayn and dayn (actual Sat Crefore, the 
to be compensated), even where he destroys the Whole hana and thay 
loss in price, it is not liable to compensation. TAS for the 


If the thief claims that the thing stolen is owned by him 
tion will be waived, even if he does not come up with testim 
after the witnesses have testified to the theft. Al-Shafiz (God bi 
said that it is not waived by a mere claim, because the thief ion 
do this easily and this will lead to the closing of the door to i rf 
of hadd. We maintain that shubhah has the effect of waiving the a ‘ype 
and this has been created by the mere claim due to its probability.* wae 
he (al-Shafi‘) has said is not valid, due to the validity of retraction ser 
confession by the thief. 

If two persons confess to the commission of theft, and then one of 
them says that it is his wealth, the hands of both persons are not to be 
cut, because the retraction is operative with respect to the Person retract- 
ing and it gives rise to a doubt in the case of the other, because the theft 
was proved through the confession of both about an offence committed 
through participation. 

If two persons commit a theft and then one of them disappears, while 
two witnesses testify to the theft committed by both, the hand of the 
other thief is to be cut, according to Abii Hanifah (God bless him) in 
his second opinion, and this is the opinion of the two jurists. The Imam 
used to say earlier that it is not to be cut, as the other might appear and 
come up with a ground for creating shubhah. The reason for his second 
opinion is that absence prevents the proof of theft against the thief absent, 
therefore, he remains non-existent and one who is non-existent cannot 
create a shubhah. There is no validity of the likely shubhah to be created, 
as has preceded (in the earlier opinion). 


» AMputa. 
ny, that is, 


‘Even when he has not been able to establish a clear title: '. aim 
'3Because the purpose is to create a shubhah, and that is created through his 


which is probably true. 


ook js subject to interdiction confesses to stealing ten 
ee hand is to be cut, while the stolen money is to be 
from whom it was stolen. This is the view according 
bless him). Abu Yusuf (God bless him) said that his 
but the ten dirhams belong to the master (of the slave). 
as bless him) said that his hand is not to be cut and the 
ah the master, which is the opinion of Zufar (God bless 
meaning here is when the master declares that the slave 
him) 28 nfesses to stealing consumable goods, his hand is to be 
ene” an authorised slave (permitted to undertake business), 

_ cut in both situations. Zufar (God bless him) said that 
tto be cut in all these situations. The reason is based on the 
Served by him that the confession of the slave against himself 
principle P i cases of hudad and qisas, as such a confession affects his life 
isnot valid ve all this is the wealth of the master, and a confession against 
and limbs A t acceptable. The authorised slave, however, is held liable for 
another 1s NO and wealth due to the validity of his acknowledgement of 
compensation been granted authority by the master over these things, 
Oe oe eeecdicted slave’s acknowledgement with respect to wealth too 


is not acceptable. 

We maintain that his confession is valid from the perspective of his 
being a human being and thereafter it extends to value, and it is valid 
from the perspective of his being wealth. Further, there is no suspicion 
in such a confession insofar as it includes an injury, and such a confes- 
sion is acceptable against another. Muhammad (God bless him) argues 
in the case of the interdicted slave that his acknowledgement with respect 
to wealth is void, therefore, an acknowledgement of misappropriation on 
his part is not valid and the wealth remains that of the master, and there 
is no cutting of the hand for stealing the wealth of the master. This is 
supported by the fact that wealth is the primary factor in his case, while 
cutting of the hand is secondary so that prosecution proceedings are valid 
for it and not for cutting of the hand, and a claim of wealth is established 
without it too. The opposite of this dispute cannot be heard by a court 
Nor is it established. Consequently, when a claim is void with respect to 
ihe Primary thing it is void with respect to the secondary as well. This is 
different from the case of the authorised slave, because an acknowledge- 
ment about the wealth in his possession is valid, therefore, a confession 


with respect to the secondary thing is valid too. 
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in his confession for purposes of cuttin i 

nt Lor pu g of theh © thin 
himself and this is valid on the basis of what eet frst i again 
a is with respect to wealth, and this is not valid ¥ Mentioned The 
: e master in him. Cutting of the hand becomes due ea: to the tight of 
a freeman says, The dress that is in the POssession of Zayd this, It jg as 
‘Amr. Zayd then says, It is my dress.” The hand oft a I stole ftom 
will be cut even if he is not correct in identifying the et Tson COnfessin 
is not recovered from Zayd, 


tess, and the dress 
According to Abi Hanifah (God bless him) 
respect to the cutting of the hand is valid on his part, d 
elaborated, therefore, it is valid with respect to wealth Fan B, a east ve 
The reason is that the confession is compatible with the men Hi 7 
tence, and wealth in a state of subsistence is secondary to c : — 
hand insofar as the protection accorded by the eee 


law to wealth is ext; 
guished as a result of it, thus, the claim for cutting of the hand icailahes 


even after the destruction (consumption) of the property. This is distin- 
guished from the issue about the freeman, because amputation beco 
obligatory even by stealing from a custodian, but what does not lead : 
the obligation through theft by the slave is the wealth of the master. If the 
master were to deem him truthful his hand would be cut in all the above 
cases due to the elimination of the obstacle. 

He said: If the hand of the thief is cut and the thing (stolen) still exists 
in his possession, it is to be returned to the owner, due to its (continued) 
existence in his ownership. If, however, it stands consumed, he is not 
held liable for compensation. This generality includes consumption and 
destruction, and it is a narration of Abi Yusuf (God bless him) from Abi 
Hanifah (God bless him) and it is well known. Al-Hasan narrated from 
him that he is to be held liable in case of consumption. Al-Shafii (God 
bless him) said that he is liable for compensation in both cases, because 
these are two rights with two different causes and they do not preclude 
each other. Amputation is the right of the law (shar‘), and its cause Is 
the non-avoidance of an act that the law (shar’) has prohibited, while 
compensation is the right of an individual and its cause is the taking of 
wealth, It is as if a person consumes owned game inside the Haram of 
drinks wine owned by a Dhimmi. 

We rely on the saying of the Prophet (God bless him and grant a 
peace), “There is no financial penalty for the thief after his right han 


nfessed to 


the confession With 
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samput ted." The — is that the obligation of financial lia- 
has be¢ tes cutting of the han a PESANE He comes to own the Property 
pity Pt of compensation right from the time of the taking, which 
wy pave spvious that it falls into his ownership and that negates ampu- 
wakes it nto sh bhah, and whatever Is negated by it (amputation) stands 
tio du sompen sation). Further, the subject-matter no longer remains 
negate jasthe right of the individual (after theft), for ifit did it would be 

an in itself and would negate cutting of the hand due to doubt, 
p ssi the property becomes prohibited due to the right of Allah, like 
therefor’ which there is no compensation. The protection, however, is 
carrion gee respect to consumption, because it is an act other than 
not ot there iS 10 necessity with respect to its consumption. Likewise 
theft S is acknowledged in what is the cause and not in other things, 
shubha soning for the well known view (that includes both consumption 
‘ aa ruction for the absence of compensation) is that consumption 
: ompletion of the purpose (of theft), therefore, shubhah is consid- 
is the c¢ th respect to it. Likewise the loss of protection is established with 
ered WI compensation because it is one of the necessities of its loss with 


spect to : ste. Oe 
xP destruction for negating similarity between theft and compen- 


respect to 
gation. 
He said: If a person commits theft several times and is subjected 
to amputation for one of them, it is considered amputation for all of 
them, and he is not liable for compensating anything according to Aba 
Hanifah (God bless him). The two jurists said that he makes compensa- 
tion for every property except the one for which his hand is cut. The issue 
pertains to the case where one of them is present to claim his right, but if 
all of them are present and his hand is cut due to their prosecution he is 
not liable for any compensation in any of the cases by agreement of the 
jurists, The two jurists argue that the person present is not the deputy of 
all those absent, and prosecution is necessary for establishing the offence 
of theft, Thus, theft relevant to those absent is not established, and his 
hand is not cut on account of those thefts, therefore, their stolen prop- 
erties stand protected. The Imam argues that the obligation for all these 
thefts is a single amputation as the right of Allah, the Exalted, because 
the hudiid are based on the rule of merger and concurrence. Prosecution 


ae. => * 
_ “itis gharib in these words, but a similar tradition has been recorded by al-Nasa1 in 
Sunan. Al-Zayla‘i, vol. 3, 375- 
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Amputation is not awarded in this case. 


Mode of Stealing Property and Related Issues 


fa person steals a dress and Li it into two inside the house and there- 
after takes it out so that its value outside is ten dirhams, his hand is to be 
cut. It is narrated from Abia Yusuf (God bless him) that his hand is not 
robe cut as i1 this there is a basis for his ownership, and that is by tearing 
that is excessive He is liable for its value and comes to own the compen- 
sated property: He is now like a buyer who steals the sold commodity 
where the seller has an option.’ 

The two jurists argue that taking is deemed a cause for compensation, 
but not for ownership. Ownership is established by way of necessity for 
facilitating the payment of compensation so that both counter-values do 
not gather in the same ownership. Such a case does not give rise to shub- 
hak by the taking itself. It is like the seller stealing a defective commodity 
that he sold, as distinguished from what is mentioned (by Abu Yisuf), 
because the contract of sale is constituted for the purpose of acquiring 
ownership. The present disagreement is about the case where he (the 
owner) chooses compensation of the loss and the taking of the dress, but 
ifhe chooses the compensation of value and the leaving of the dress with 
him (the thief), his hand is not to be cut by agreement, because the dress 
isin his ownership extending from the time of taking. It is as if he made 
agift of the dress to him. All this applies when the loss is excessive. It the 
loss is minor, his hand is to be cut by agreement, due to the absence of 
the cause of ownership, for then the owner does not have the option of 
making him liable for the entire value. 


a _ es 
Where the buyer is not aware of the defect. In this case amputation Is awarded. 
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If he steals a goat, slaughters it, and the 

to be cut. The reason is that the theft is co 
no amputation for meat. 


If a person steals gold or silver for which 
he moulds them into dirhams and dinars, 
the dirhams and dinars are returned to the 
als were stolen. This is the view according 
him). The two jurists said that there is no w. 


n takes it out, his h 
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mmitted in meat, a ao 


nd there jg 


amputation is aw 
his hand is to be 
person from who 
to Aba Hanifah 


arded, and 
Cut, while 
( the met. 
God bless 
ay for the 
the metals were stolen) to have access to en, coins. Tete oe 
was usurpation, but this is craftsmanship that has Sarviceidtte oan sie 
their view, with the Imam disagreeing. Thereafter, es 


the implementatig 
hadd is not difficult according to his view, because the thief did not a 


to own the coins. It is said that according to the view of the two jurists 
amputation is not obligatory, because he came to own them prior to cut- 
ting of the hand. It is also said that it does become obligatory, because 
by craftsmanship it became something else, therefore, he did not come to 
own the substance of the stolen metals. 

If he steals a dress and dyes it red, his hand is to be cut and the dress 
is not to be taken from him, yet he does not compensate the value of 
the dress. This is the position according to Aba Hanifah and Abi Yisuf 
(God bless them), Muhammad (God bless them) said that the dress is to 
be taken from him and the addition made through dyeing is to be paid to 
him, on the analogy of usurpation (ghasb). The argument that combines 
the two (the basis of analogy and its extension) is that the primary thing 
is the existence of the dress and the existence of the dyeing is a secondary 
thing. The two jurists argue that the dyeing is in existence in both forms 
(appearance of red colour) and meaning (value) so that if he (the owner) 
decides to take it in dyed form he compensates the addition due to dyeing. 
The right of the owner subsists in the dress in form (insofar as he has Aa’ 
tight to recover the dress) but not in meaning (value), because a cf 
is not liable for compensation if it is destroyed, therefore, we Inc ae 
towards the situation of the thief. This 1s distinguished from the and 
the usurper, because the right of each one of them continues in bo anal 
and meaning, thus, they are equal from this perspective. We Pe an 
the perspective of the owner in ae we mt said (above about 
being primary and the dyeing secondary). ie 

If he dyes it black, it is taken from him according '0 Lect ra 
(all three jurists), that is, according to Abi Hanifah, Abu 
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sand (God bless them). According to Aba Yiguf (God bless him) 
yham wid the previous one are the same, because the black colour is 
case nin his view just like the red colour. According to Muhammad 
te him), it is an excess like the red, but it does not sever the 
God Te owner. According to Abu Hanifah (God bless him), the black 
of 4 decrease in value, therefore, it does not sever the right of the 
. Allah knows best. 


Chapter 107 


Highway Robbery (Qat* al-Tariq) 


He said: Ifan armed group (having the force to resist), ora single armed 
person able to employ force, come out with the intention of cutting off 
the highway are apprehended before they have the opportunity to seize 
wealth or to kill someone, the imam is to imprison them till they repent. 
ff they seize wealth belonging to a Muslim or a Dhimmi, and the wealth 
so seized when divided among their group comes to ten dirhams or more 
per person or what reaches such value, the imam is to cut their hands 
and feet from the opposite sides. If they kill someone without seizing 
wealth, the imam is to execute them by way of hadd. The basis for this are 
the words of the Exalted, “The punishment of those who wage war against 
Allah and His Messenger, and strive with might and main for mischief 
through the land is: execution, or crucifixion, or the cutting off of hands 
and feet from opposite sides, or exile from the land: that is their disgrace 
in this world, and a heavy punishment is theirs in the Hereafter.”' 

The meaning, Allah knows best, is the distribution of the punish- 
ments mentioned (in the text) over situations (offences), and these are 
four: three are mentioned? and we shall be mentioning the fourth, God, 
the Exalted, willing. The reason is that offences change with circum- 
stances, and the punishment is to suit the gravity of the offence. 

As for the meaning of imprisonment, it is because of what is meant 
by the exile mentioned in the text, because it is exile from the face of the 
a 


‘Qur'an 5 333. 


__ “This is meant to negate the opinion held by Imam Malik (God bless him) that the 
(mam has a tight to choose the punishment he likes. 


; he first is attempt; the second is seizing wealth; and the third is killing without 
taking wealth, 
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earth to prevent them from doing evil to its inhabitants, The 
be subjected to ta‘zir for undertaking the act of terrorisin = 
ability to use force has been stipulated, because t 


he act of 
not realised without force. The second situation ( 


explained is due to the text that we have recited. : 

wealth taken, that it be the wealth of a Muslim = Bite aa for the 
the reason that its protection be perpetual. Consequently, e c due to 
the way of the musta’min (enemy visiting on safe-conduct) aie Cut off 
limbs is not obligatory. The completion of the nisab is tive 
respect to each one of them so that his limbs do not become eine 
cutting without having acquired what is substantial. The Meaning a to 
ting is the cutting of the right hand and the left foot so that the benkee<f 
moving around is not completely lost. The third situation (offence) he 
we have described is due to what we have recited. 


also to 
& People. The 
Muharabap,: 
offence) that we ‘gis 


They are to be executed by way of hadd so that if the heirs were to 
forgive them, their forgiveness would not be permitted, because it js the 
right of the law (shar‘) And the fourth is where they kill and seize wealth, 
then the imam has the option of cutting off their hands and legs from 
the opposite sides or to executing them and crucifying them, or of exe- 
cuting them (only), or of crucifying them, Muhammad (God bless him) 
said that he is to execute them or crucify them, but not to cut off their 
limbs. The reason is that it is a single offence, therefore, two haddsare not 
obligatory, because an offence less than homicide is included in homi- 
cide with respect to the hadd, like the hadd of theft and stoning. The two 
jurists maintain that this is a single penalty that has been enhanced due 
to the gravity of its cause, which is the total destruction of peace through 
killing and snatching of wealth. It is for this reason that the cutting of the 
hand and the foot together is a single hadd in the major (kubra) form of 
theft, even though they amount to two hadds in the minor form. Concut- 
rence/merger is operative in several huddd and not within a single hadd. 


Thereafter, he mentioned in the Book a choice between crucifixion 
and its relinquishment, and this is the authentic statement (zahur al- 
riwayah). It is narrated from Aba Yusuf (God bless him) that it is not 
to be given up for it is stated in the text (Qur'an), and the purpose is t0 
publicise it so that others learn a lesson from it. We say: the primary form 
of publicising is through execution, while the extreme form is crucifudon, 
therefore, a choice has been given with respect to it. 


ae 


Al-Hidayah 
xu: THEFT 281 
poor 
n said: He is to be crucified while alive and his body is to be 
qa with a spear until he is dead. A similar view has been narrated 
notche Karki (God bless him), It is narrated from al-Tahawi that he is 
from ee qand then crucified in order to avoid mutilation. The reasoning 
kill the first view, which is correct, is that the crucifixion in this 
ore effective with respect to deterrence and that is its purpose. 
d: He is not to be crucified for more than three days, because 
art decomposing after that and it will be offensive for the people. 
ated from Abii Yisuf (God bless him) that he is to be left on the 
wooden planks till he breaks down into pieces and falls so that others are 
ed by it. We say that such a lesson is learnt from what we have said 
ak extreme measures are not required, 
‘3 vs said: If the highwayman is executed then he is not liable to com- 
ensate the wealth that he took, on the analogy of the minor form of 
theft, and we have elaborated that, 

If one of them undertook the killing, the hadd is to be imposed on 
all of them together, because it is the consequence of muharabah. The 
offence is realised because some of them are supporting others, and they 
fall back on their supporters when they retreat. The condition is killing 
on the part of one of them and this stands fulfilled. 

He said: Killing with a stick, or with a stone or with a sword is all the 
same for this purpose, because it has occurred by cutting off the highway 
and the waylaying of the travellers. 

If the highway robber does not kill nor takes wealth, but wounds 
someone, he is to be subjected to qisas for injuries in which gisds is appli- 
cable, while arsh (compensation) is to be taken in injuries liable to arsh, 
and this is to be done by the heirs. The reason is that there is no hadd for 
these offences, therefore, the right of the individual is established, which 
is what we have mentioned, and this is claimed by the wali. 

if he seizes wealth and then wounds someone, his hand and foot 
ate to be cut, and the claims for wounds are annulled. The reason is 
that when hadd is imposed as the right of Allah, the protection of life 


as the right of the individual is annulled, just as the protection of wealth 
Ss annulled, 


He the 


[tis matt 


=o = seizes wealth after having repented and commits intentional 

of ‘ak ; (murder), then the awliya’ have the option to kill him by way 
in thi ‘ation or to forgive him. The reason is that hadd is not applicable 
's offence after repentance, due to the exemption mentioned in the 
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text (Qur’an), The reason is that repentance depends upon the r 

wealth, and there is no cutting in such a case, therefore, the fae of 
individual is established for life and wealth, so that the Wil = the 
qisas or forgive him. Compensation is imposed if the wealth is d ae 
in his possession or he consumes it. €stroyed 


If there is among the highway robbers a minor or an insane Perso 
or a relative of the prohibited degree among the waylaid persons ie 
hadd is waived with respect to the rest. The statement about the ify : 
and the insane is the opinion of Abii Hanifah and Muhammad (Godbl a 
them). It is narrated from Abu Yiisuf (God bless him) that if the se 
is undertaken by sane persons, the rest (other than the insane) are sub- 
jected to hadd. The minor form of theft is governed by this rule as wel) 
He argues that the direct actor is the primary actor, while the supporters 
are secondary. There is no shortcoming in the direct action of the sane, 
while the shortcoming in the secondary is not taken into account. In the 
opposite form the meaning as well as the hukm are reversed as well. The 
two jurists argue that it is a single offence undertaken by all. If the act of 
some does not raise a liability, the act of the others will be reduced to a 
partial cause (‘illah), and the Aukm is not established by it. It will be like a 
person committing a mistake participating with one undertaking the act 
intentionally. 

As for the relatives of the prohibited degree, it is said in its interpreta- 
tion that this is the case where wealth is jointly held by the offender and 
the victim. The correct view, however, is that it is unqualified, because 
it is a single offence, as we have mentioned, and the use of force against 
some gives rise to the use of force against the rest. This is distinguished 
from the case where there is among the victims an enemy on safe-conduct 
(musta’min), because the use of force with respect to him is due to the 
shortcoming in protection, but this is specific to him, As regards the case 
here, it is due to the shortcoming in the hirz, and a caravan isa single hirz. 

When the hadd is waived, the claim of qis@s for murder is transferred 
to the awliyaa’, due to the emergence of the right of the individual as we 
mentioned. If they like they can claim execution by way of retaliation or 
if they like they can forgive them, 

If some travellers in the caravan waylay the rest, hadd does not 
become obligatory. The reason is that the hirz is one, therefore, the entire 
caravan is like a single house. 
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n cuts off the road, during the day or night, in ag 
where # ope and Hirah, then he is not a ati‘ aioe (highway 
4 petween the basis of istihsan. On the basis of analogy, he would be 
phe) oe highway robber, which is the opinion of al-Shafi'i (God bless 
io its occurrence in reality. It is related from Abi Yisuf (God 
bien) d e hat hadd becomes obligatory if the offence is committed out- 
bless him) t es if he is very close to it, because help cannot reach due 
side the i of the victim. It is also narrated from him that if they take 
the ¢ ‘fensive during the day with weapons ot during the night with 
the 0 or with sticks, then they are highway robbers, because use of 
weapons ig swift and at night help is slow in coming. We say: gat‘ al-tarig 
weapo lace by the cutting off of the highway for the travellers, and this is 
takes Ef sed within a city or very close to it, because rescue is available in 
not SS searidi s. The reason is that they are taken to task for the return of 
we for securing the right of the person entitled, and they are punished 
= imprisoned for their offence (inside the city). If they commit murder 
i n the matter is transferred to the awliya’, as we have explained. 
ifa person strangles another thereby killing him, then the diyahis to 
be paid by the ‘aqilah, according to Abii Hanifah (God bless him). This 
pertains to the issue of killing with a blunt weapon and we shall elaborate 
itin the chapter on Diyat, God, the Exalted, willing. If he kills more than 
once by strangulation inside the city, he is to be executed, because he has 
become one who is spreading terror in the land, therefore, his evil is to be 
eliminated through execution. Allah, the Exalted, knows best. 
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it would cut off the material for jihad like horses and weapo 
it is made obligatory as a communal obligation. = thetefore, 

Unless the call to arms is general, in which case 
sal obligation, due to the words of the Exalted, “Go ye forth 
equipped) lightly or heavily, and strive and struggle, with » (Whether 
and your persons, in the Cause of Allah. That is best for oe ike BOads 
knew.” It is stated in al-Jami‘ al-Saghir: Jihad is obligatory, ieee 
the Muslims have an option until there is need for them, The fst ce 
of this statement indicates a communal obligation, while the latter = 
indicates a general call to arms. The reason for the general call to ilk 
that the purpose is not being attained without it, except by the patton 
tion of all, therefore, it is made a definitive obligation for all, 

Jihad is not an obligation for the minor, because minority is an object 
of compassion, nor is it an obligation for the slave or the woman, due to 
the precedence accorded to the right of the master and the husband. 

It is also not an obligation for the blind, or the invalid, or one whose 
limbs are amputated. If, however, the enemy attack a land it becomes 
obligatory upon all the people to defend it. For doing so the woman goes 
out without the permission of her husband and the slave without the 
permission of his master, because it has now become a fard ‘ayn (univer- 
sal obligation), and lawful ownership and the enslavement of marriage da 
not stand in front of the universal obligations, as is the case with prayer 
and fasting. This is distinguished from the situation that is prior to the 
making of the general call, as before it they are self-sufficient without 
these two categories, thus, there is no need to annul the right of the mas- 
ter and the husband. 

There is no need to impose a cess (on the people to support the army) 
as long as there is revenue (fay’) available. The reason is that it does - 
resemble wages, and there is no necessity for it, because the wealth in the 
treasury is intended for the representatives of the Muslims. 


He said: If there is nothing available, then there is no harm if oe 
of them strengthen others. The reason is that in this there is repe ne 
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Chapter 109 


The Rules of Warfare 


When the Muslims commence battle, and they have surrounded a city 
or a fort, they are to invite the inhabitants to accept Islam, due to what 
is related by Ibn ‘Abbas (God bless them both) “that the Prophet (God 


bless him and grant him peace) did not commence combat with a people 
without first inviting them to Islam.” 


He said: If they respond positively, they are to refrain from fighting 
them, due to the attainment of the purpose. 

If they refuse, they are to invite them to the payment of jizyah, and 
this is what the Prophet (God bless him and grant him peace) ordered 
the commanders of the armies to do? for it is one of the consequences 
upon the conclusion of battle, according to what the text has stated. This 
applies to those among them who are eligible to accept the payment of 
jizyah. Those from whom jizyah is not acceptable like the apostates or the 
idol worshippers from among the Arabs, there is no benefit in inviting 
them to accept jizyah, because only Islam is acceptable from them. Allah, 
the Exalted, has said, “Then shall ye fight, or they shall submit.”? 

If they commence payment (badhalu), then they have the same 
rights as the Musims, and they have the same liabilities like those of 
the Muslims, due to the saying of ‘Ali (God be pleased with him), “They 
have paid the jizyah so that their blood (is protected) like our blood, and 
their wealth (is protected) like our wealth.”"* The meaning of badhl here 


‘It is recorded by ‘Abd al-Razzaq from Sufyan al-Thawni.. Al-Zayla’, vol. 3, 378. 


*It is recorded by all the sound compilations, except al-Bukhan. Al-Zayla’i, vol. 3, 
380. 
3Qur’an 48 : 16 


‘It is gharib, and is recorded by al-Dar’qutni in his Sunan, Al-Zayla‘t, vol. 3, 381. 
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; . If the commander engages them in battle befor aig 
cating the invitation, he commits a sin. Nevertheless, there ; moe 
penalty due to the absence of there being protectioy athe 
Din or their being in the dar al-Islam. Thus, it bavi lik wea 
women and children. eae Killing of 


ation to 


It is recommended that even those whom the invitati 
already, be invited, so that there is an enhanced canine fa Sect 
not obligatory, however, as there is an authentic report “that ile : 
(God bless him and grant him peace) carried out a raid against ee 
Mustaliq and caught them unawares. He also took an undertakin Ps : 
Usamah (God be pleased with him) that he will raid Ubna in - aie 
hours of the morning and then set it on fire.”® A raid is not erie 
with an invitation. 

If they reject the invitation, they are to seek the help of Allah and 
engage them in combat, due to the saying of the Prophet (God bless him 
and grant him peace) in the tradition of Sulayman ibn Buraydah, “If they 
reject this then invite them to accept the jizyah,” till he said, “if they refuse 
that, then seek the help of Allah against them and engage them in com- 
bat” The reason is that it is Allah, the Exalted, who helps His friends and 
destroys His enemies, thus, His help is to be sought in all affairs. 

There is no harm in taking women and copies of the Qur’an along 
with the Muslim soldiers if they are a huge army who can can be relied 
upon for their security, because the usual in such a case is safety, and the 
usual is treated like something that stands realised. 


a 
5This has preceded earlier. Al-Zayla’i, vol. 3, 381. 
étt is recorded by al-Bukhari and Muslim. Al-Zayla‘i, vol. 3, 381. 
7This tradition has preceded. Al-Zayla‘l, vol. 3, 382. 
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sidered disapproved to take them along with a detach 
not be relied upon for their security, for this amounts t ue 
who oa to loss and dishonour, while the exposure of the Waliheh ne 
ing t i desecration for they will desecrate it due to their ears the 
an ms. This isa sound interpretation due to the words of the ed h ; 
Mus ess him and grant him peace), “Do not travel with the Qur'an 
ee » land of the enemy.” If, however, a Muslim crosses over to thei 
to Hon an un dertaking of safety (aman), there is no harm if he laies 
jan aust with him, if they are a people who abide by their treaty, as 
the sent it will not be exposed to desecration. It is old women uh, go 
eewaih a huge army to undertake duties that are suitable for them, like 
°s0KiDE) giving water and nursing. As for the younger women they are to 
stay if their houses so as to avoid problems. 

A woman is not to participate in battle without the permission of her 
husband nor a slave without the permission of the master, as we elabo- 
vated, unless there is a necessity due to an attack by the enemy upon 
the land. It is imperative for the Muslims not to become rebellious or to 
purloin the spoils or to mutilate bodies. This is based upon the saying 
of the Prophet (God bless him and grant him peace), “Do not purloin 
(the spoils), do not become rebellious and do not mutilate (bodies).”? 
Ghulil is theft from the spoils, while ghadr is going back on the com- 
pact of loyalty and breaking it, The muthlah related in the tradition of the 
‘Uraniyyin’’ is abrogated by a later prohibition and that has been trans- 
mitted. 

A woman, minor, enfeebled old man, an invalid, and a blind man are 
not to be killed. The reason is that permitted killing is of those persons 
who are capable of hostility, and this is not realised in the case of these 
persons, It is for this reason that they are not to kill a paralysed person, 
one whose right hand has been amputated, and one whose hand and leg 
of the opposite sides are cut. Al-Shafi'l (God bless him) goes against our 
et in the case of the enfeebled old man, the invalid, and the blind. 
. ne ot : that permitted killing in his view is based upon unbelief, 
ders ence against him is what we have elaborated, There is an 

ntic tradition that the Prophet (Gad bless him and grant him peace) 
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forbade the killing of minors and females." When the Messen 
(God bless him and grant him peace) saw a slain woman, 
woman: she was not one who would engage in combat, 
killed?”* 

He said: Unless one of these persons have an advisory capacity in w, 
or the woman is a ruler, due to the consequences of her injurious ‘etn 
towards the servants of Allah. Likewise any of these people who baie 
participates in battle for repelling their evil, because actual fighting a 
mits this. 

The insane person is not to be killed. The reason is that he js not 
addressed by the divine communication (creating liability), unless he ig 
actually fighting in which case he is to be killed in order to avoid his evi]. 

It is considered disapproved that a man advance upon his father, who 
is among the polytheists, in order to kill him, due to the words of the 
Exalted, “Yet bear them company in this life with justice (and consid- 
eration), and follow the way of those who turn to Me.”® The reason js 
that it is obligatory upon him to spend on him for his survival, therefore, 

permission to kill him will negate this. 


Ser of Alla, 
he said, “This 


so why Was She 


ee Weenie . : . re ded b 
"It is gharib in these words, but the same meaning Is found in traditions recorded Dy 


all the sound compilations, except Ibn Majah. Al-Zayla't, vol. 3, 386. 
21 is recorded by Abo Dawad and al-Nasa’t. Al-Zayla‘t, vol, 3 387 
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chapter 120 


negotiating Cessation of Hostilities and Safe 
e 


conduct 


mm deems it proper to negotiate the cessation of hostilities with 
ts of the dar al-karb or with one group among them, and in 
this there is the securing of the interest of the Muslims, then there is no 
harm in it, due to the words of the Exalted, “But if the enemy incline 
towards peace, do thou (also) incline towards peace, and trust in Allah.” 
The Messenger of Allah (God bless him and grant him peace) negotiated 
a cessation of hostilities with the residents of Makkah in the year of al- 
Hudaybiyyah on the terms that the war between them and him will cease 
forten years.” The reason is that a negotiated settlement is jihad in mean- 
ing if it is in the interests of the Muslims, because the purpose is to repel 
the evil that will result from continued hostilities, It is not necessary to 
limit the duration of the settlement to what is narrated (ten years) due 
to the extension of the purpose in excess of that, as distinguished from 
the case where it is not in the interest of the Muslims, because that would 
amount to giving up jihad in both form and meaning. 

If they commit a breach of the truce, he is to engage them in com- 
bat and is not to communicate the repudiation to them, if the breach is 
committed by them in agreement, because they have all broken the treaty, 
therefore, there is no need to terminate it. This is distinguished from the 
case where some of them enter our territory and commit highway rob- 
bery (gar* al- tariq) where there is no one to restrain them, as this will not 
‘Mount to a termination of the treaty. If there is some resistance to them 


if the fra 
the residen 


Qur'an 8:61 
Itis recorded by Aba Dawid in his Sunan. Al-Zayla’i, vol. 3, 388. 


295 


and they openly fight with the Muslims, it will amo 
of the treaty on the part of these particular people, 
The reason is that it is without the permission of their king (ruler), thy: 
it does not bind the rest of them. If it was by permission of their ae 
would amount to termination as it was with their agreement in meg “ttt 

If the imam decides to conclude a truce with the enemy and he ae 
wealth from them for doing so, there is no harm in this. The sting 
that when a settlement is permitted without wealth, it is Permitted vith 
wealth as well. This, however, is permitted when the Muslims are in J 
state of need. If there is no such need it is not permitted, as we have 
explained earlier. The amount so taken will be utilised on the avenues on 
which jizyah is spent, This is the case when the Muslim armies have not 
descended into their plains, rather they have sent an emissary, for then {t 
is in the meaning of jizyah. If, however, the army lays siege to them and 
takes wealth from them, it will be deemed spoils and from which a fifth 
will be taken and the rest will be divided among them, because it has been 
derived through the use of force in reality. 

As for the apostates, the imam is to conclude a truce with them till he 
has examined their affairs. The reason is that coming back into the fold of 
Islam is desired from them, therefore; it is permitted to delay combat with 
them with a view to their coming back to Islam. He is not to take wealth 
for doing so, because it is not permitted to take jizyah from them, due 
what has been explained. If he does take it, however, he is not to return 
it, because it is (legally) unprotected wealth, If the enemy lay siege to the 
Muslims and demand a truce in lieu of wealth that the imam should pay 
them, then the imam is not to do so insofar as it amounts to degradation 
and the association of humiliation with the community of Islam. oe 
exception is where he sees pat in this, because repelling death is 

ligatory through all means possible. 

“ They ire a to sell weapons to the Ahl al-Harb nor aac _ 
assets to them, because the Prophet ( God bless him and pra ee : 
forbade the sale of weapons to the residents of the dar a dp Ashi 
carry them over to them (by way of trade). The ee re canoe 
is the strengthening of their ability to wage war ae Sade 
Consequently, they are forbidden to do so. Likewise ae ik 
explanation we have given, So also the transportation 0 
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for that The analogy based on this applies to food and dresses as well, 
w hat we have understood through the text that the Prophet (God 

cept t ad grant him peace) ordered Thumamah to send supplies to 
ae Makkah, who were at war with him.‘ 


110.1 SAFE Conpbuctr 


freeman, or a freewoman, grants amdn (assurance of safety) to an 
if a yer, or to a group, or to the residents of a fort, or the residents 
unbelie act assurance is valid, and none among the Muslims is per- 
of a ae engage them in combat. The basis for this is the saying of the 
mace (God bless him and grant him peace), “The blood of all Muslims 
is equal (with respect to qisas) and the least among them may strive to 
oxtend their assurance of safety, * that is, the minimum number among 
them, which is one.® The reason is that (being a freeman) he is eligible 
to participate in battle, and for this reason they may be apprehensive of 
him for he possesses the ability to restrain them, therefore, the granting 
ofan assurance of safety is realised on his part, due to its linkage with the 
subject-matter of the assurance (that is, their apprehension) and there- 
after extending to others besides him.’ The reason is that its cause is not 
divisible and that is ian (faith, affirmation). Likewise aman is not divis- 
ible and is completed like the authority to give in marriage." 


He said: Unless there is an injury resulting from this in which case 
itis to be repudiated (and communicated to them), It is like the imam 
granting the aman himself, but then he comes to the conclusion that the 
securing of interests demands that it be repudiated, and we have elabo- 
rated that already. If the imam lays siege to a fort and one among the army 


Se 
Mt is recorded by al-Bayhaqi in Dala’il al-Nubuwwah. Al-Zayla‘, vol. 3, 391. 
Mt s recorded in the two Sahihs. Al-Zayla‘i, vol. 3, 393-94. 
He says this to counter the interpretation that the least among them is the slave and 
even he can grant aman. 
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Oman away in marriage, 
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The aman granted by a slave under interdicti 
‘ i a diction is not vali 
nk: : Abii Hanifah (God bless him), unless his master ha aon 
n to participate in battle. Muhammad (God bless him) aiken 
valid. It is also the opinion of al-Shafi'i (God bless him) Anais that iti 
bless him) sides with Muhammad (Go saa 


a s d bless him) in o i 
with Aba Hanifah (God bless him) in another nartation. (Muhier ns 
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(God bless him) relies on the saying of the Prophet (God bless hi 
grant him peace), “The aman of a slave is aman; which was ralatet 
Abi Masa al-Ash‘ari (God be pleased with him). The reason is th a 
is a mu'min (believer) with the power to restrain, therefore, his sn 
is valid on the analogy of the slave authorised to participate in battle 
as well as on the analogy of permanent aman (for making an enemy a 
Dhimmi). The stipulation of having imdn (faith) is that it is a precon- 
dition for ‘ibadah (worship) and jihad is worship. The stipulation of the 
power to restrain is for the realisation of fear through it, while its effect 
is the dignity of religion and the securing of interests of the community 
of Muslims, when the assurance is given in such a situation. He does not 
possess the right to participate in battle (of his own authority), because 
in this there is the suspension of the benefits accruing to the master, but 
there is no such suspension through a mere statement. According to Abi 
Hanifah (God bless him) he is placed under interdiction from participat- 
ing in battle, therefore, his aman is not valid, because they do not hold 
him in awe. Consequently, the aman is not linked to its subject-matter, as 
distinguished from the slave authorised to participate in battle, because 
awe is realised in his case. Further, he does not possess the right to par- 
ticipate in battle insofar as it is a transaction that affects the right of the 
master in a manner that is not devoid of an injury resulting to his inter- 
ests, fends 
Aman is a type of combat and it consists of what we have ment 0 ie 
The reason is that the slave sometimes makes an error (in assessing 
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: nit which is the suspension of warfare required by Islam, thus . “ 
the status of an invitation extended to him (which is a benefit), and also 
in recur for jizyah (which is a benefit). Finally, 
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Ifa minor, who does not possess discretion, grants aman his Positio 
.; ike that of the insane person. If he does possess discretion, his woo 
is like the slave not authorised to participate in battle, along with the 
iisagreement i it” If, however, he is permitted to Participate in battle 
then the correct View Is that it is valid. Allah knows what is correct. , 
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Chapter 12% 


spoils of War and Their Division 


en the imam conquers a land ‘anwatan, that is by the 
Mrebilisation of the army), then he has a choice. Ifhe likes kena? Bs 
it (the land) among the (combating) Muslims, as did the Prophet (God 
bless him and grant him peace) with the lands of Khaybar,' and if he likes 
he may leave the residents settled on it by imposing jizyah on them and 
xharaj on their lands. This is what “Umar (God be pleased with him) did 
with the Sawad lands of Iraq with the agreement of the Companions (God 
be pleased with them), while those who opposed it were not praised. In 
each of these there is a model, therefore, he is to make a choice, It is said 
that the first is to be adopted when the combatants are in need, and the 
second when there is no such need, so that it yields its benefits for those 
who come next. This is the position in the case of immovable property. 
As for the purely movable property, it is not permitted to make a grant 
by returning it to them (the residents), because the law (shar‘) has not 
required this. 

In the case of immovable property, there is a disagreement with al- 
Shafil (God bless him), because in making a grant (for the residents) 
there is the annulment of the right or ownership of the combatants enti- 
tled to the spoils, therefore, it is not permitted without a counter-value 
that is equivalent to it. Kharaj is not equivalent due to its paucity. This is 
distinguished from ownership of slaves as the imam has the right to exe- 
cute them and annul their right altogether. The evidence against him is 
what we have narrated. The reason is that this is subject to examination, 
for they are like agriculturists for the Muslims in general and proficientin 
the various ways of cultivation, while the financial burden of cultivation 
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He is not to accept ransom for the capti 
Hanifah (God bless him), The two jurists said ats 
for them in the form of an exchange for Muslim siltiieien ties aoe 
the view held by al-Shafi'i (God bless him). The reason is Hat ae ~~ 
is release of the Muslim, which is better than the execution of aut 
liever or making use of him. The Imam (God bless him) aGiesthe 

this there is support for the unbelievers for he will return as a w 5 
enemy against us. The repelling of his mischief hostility is better te 
release of Muslim captives, because if they were to stay in their captj : 
ity would be a trial for them but would not be associated with us wie 
support by sending their captives to them will have direct veins 
on us. As for ransom by accepting wealth from them in return, it is not 
permitted according to the authentic view of our school, as we have elab- 
orated. In al-Siyar al-Kabir it is stated that there is no harm in doing so 
if the Muslims are in dire need of funds, and this on the analogy of the 
captives of Badr, If the captive converts to Islam in our captivity, he is 
not to be exchanged for a Muslim who is in their captivity, because there 
is no benefit in doing so, unless he volunteers to go and when there is 
satisfaction with respect to his acceptance of Islam. 

He said: It is not permitted to release them as a favour, that is, to the 
captives. Al-Shafit (God bless him) disagrees and says that the Prophet 
(God bless him and grant him peace) released one of the prisoners of the 
Battle of Badr as a favour.‘ We rely upon the words of the Exalted, “Then 
fight and slay the Pagans wherever ye find them.” The reason is that by 
captivity and subjugation the right to enslave is established against them, 


according to Abi 


eS ee 
’That is if their slaves and lands are given to them, but the rest of their wealth and 
families are taken away this would be a disapproved act, although the imarn would be 
acting within his authority in doing so. 
It is recorded by Muslim. Al-Zayla'i, vol. 3, 492. 
4It is recorded by al-Bukhari as a tradition from Nafi. Al-Zayla't, vol. 3,494 
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ve itis Sy pennies eae this right without 
mand ¢ ompensation. at he has narrated is abrogated 
e recited decides to return and with him ar 
If nee al-Islam, he is to slaughter them a Rane 
: hamstring them or set them loose. Al-Shafi'i (God bless ay 
ne yat he ‘5 to set them loose, because the Prophet (God bless him 
‘ant bi peace) prokilites the slaughtering of a goat except for 
a Yawk consumption.® We argue that the slaughter of an animal is 
urP ined for 3 legally sound purpose, and there is no Purpose better 
gees demolition of the power of the enemy. Thereafter, he is to burn 
‘hem in order to sever the benefit that can go to the unbelievers. It is like 
a3 jemolition of a building. It is different from burning them prior to 
siaughter for that is prohibited.” This is distinguished from hamstringing 
the animal as that amounts to mutilation (muthlah), Weapons are to be 
get on fire aS well, and what cannot be burned is to be buried where the 
unbelievers cannot find it so as to eliminate the benefit that can go to 
em. 
é The spoils are not to be divided in the dar al-harb, not until they 
are moved to the dar al-Islam. A\-Shafii (God bless him) said that there 
is no harm in doing so. The basic rule for this, in our view, is that the 
ownership of the combatants is not established in the spoils until they 
are gathered and moved to the dar al-Islam. In his view such ownership 
is established (before that). From this rule arise a number of issues that 
we have mentioned in the Kifayat al-Muntahi. He argues that the cause 
of ownership is the seizure of wealth when such wealth is permissible, 
as in the case of hunt. Seizure has no meaning except the affirmation of 
possession; and this stands realised. We argue on the basis of the tradi- 
tion that the Prophet (God bless him and grant him peace) prohibited 
the sale of spoils within the dar al-harb,’ and the di i 
lished with respect to it (sal felon te pile besteastig te re 
pete e ; * sale). Division is sale in meaning, therefore, it 
sate it, Further, possession is both for protection and for trans- 
§ property. The second meaning (transportation) does not exist 
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ue to the ability of the unbelievers to have it released and the existence 


obtaining a 
by what we 


oe 
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‘1s gharib and is recorded by Ibn Abi Shaybah. Al-Zayla‘i, vol. 3, 406. 


407, ¢r€ are traditions on this recorded by al-Bukhari and others. Al-Zayla’7, vol. 3, 
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of this ability is obvious (as the spoils are in their land 
is said that the disagreement is in the issue whether di 
its legal effects when the imam divides the spoils with 
( immediately), because the legal effects of ownership a 
without ownership (being transferred to the combatants), It is said th; 
doing so would be disapproved and it is disapproval that is close to ; 
hibition (tahrim) according to Muhammad (God bless him), for Me 
what he said in response to the view of Abu Hanifah and Aba yusuf (G. 3 
bless them) that it is not permitted to divide the spoils in the dar ies 
Thus, it is preferable according to Muhammad (God bless him) to divide 
the spoils in the dar al-Islam. The reason for disapproval is that the evj. 
dence of prohibition has greater precedence yet it has been held back from 
negating permissibility (and giving rise to prohibition), but it cannot be 
held back from giving rise to disapproval. 

He said: The supporting soldier in the army and the soldier partici- 
pating directly in combat are the same (with respect to entitlement), dye 
to their equivalence with respect to the cause, which is crossing over or 
witnessing the battle as is known. Likewise if a soldier has not been able 
to fight due to illness or another reason, due to what we have mentioned, 

If reinforcements arrive prior to their transporting the spoils to the 
dar al-Islam, they will participate with them in the spoils. Al-Shafii 
(God bless him) disagrees saying that this is not allowed after the cessa- 
tion of hostilities, on the basis of his principle that we elaborated earlier 
(that ownership results from mere taking), In our view, the right of par- 
ticipation ends by the taking of possession, or by division by the imam 
within the dar al-harb, or by the sale by him of the spoils, because by 
each one of these acts ownership becomes complete cutting of the right 
of participation by the reinforcements arriving later. 

He said: There is no entitlement in the spoils for the vendors in the 
market for the military, unless they participate in battle. Al-Shafi' (God 
bless him) said that a share is to be given to them, due to the saying of the 
Prophet (God bless him and grant him peace), “The spoils are for those 
who witness the battle.” Further, the meaning of jihad is found due the 
swelling of numbers (present). We argue that their crossing over is not 
with the intention of participating in battle, therefore, the apparent cause 


). Thereafter, it 
¥iS10N Will have 
out examination 
Te NOt established 


What the Author says is correct, It is recorded by Ibn Abi Shaybah, Al-Zayla’i, vol, 
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t, thus, the real cause is taken into account, which is participation 

is se The entitlement 1s implemented im accordance with the state of 

in ba Z ter as to whether he isa rider or a foot-soldier during battle, 

such 4 nas related is mawgquf at ‘Umar (God be pleased with him), or 
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ae retation is that if he witnesses the battle with the intention of 
the 1 8 
jn it. 


anticipating th f . 

ifthe imam does not possess e THEANA of transportation for trans- 

ing the spoils, he is to divide the spoils among the entitled combat- 
pa it is a division among custodians, so that they can carry them 
ae the dar al-Islam. Thereafter, he recovers the spoils from them and 
id es them. This feeble servant says: This is how ithas been mentioned 
in al-Mukhtasar, and he did not stipulate their consent in this. It isa nar- 
vation of al-Siyar al-Kabir. The general statement about this issue is that 
if the imam finds carriers within the spoils, then he is to transport the 
spoils on them, because both the carriers and the spoils are their wealth. 
Likewise if there are in the treasury surplus bearers, because that is the 
common wealth of the Muslims. If the carriers belong to the combatants 
or to some of them, he is not to compel them according to the narra- 
tion in al-Siyar al-Saghir, because it is hire ab initio. It is as if a person’s 
animal dies in a desolate place and his companion has an extra animal 
(that he rents). According to the narration in al-Styar al-Kabir, they are 
to be compelled, because it is the repelling of a public injury by bearing a 
private injury. 

The sale of spoils within the dar al-harb, prior to division, is not per- 
mitted, because there is no ownership prior to that. In this there is the 
disagreement of al-Shafi'l (God bless him) and we elaborated the princi- 
ple (on which it is based). 

If a combatant entitled to spoils dies within the dar al-harb, then 
he has no entitlement to the spoils. If a combatant dies after the spoils 
have been moved out to the dar al-Islam, then his share goes to his 
heirs, because inheritance operates where there is ownership and there is 
no ownership prior to possession (gathering); the ownership arises after 
pe cepa (God bless him) says that a combatant who dies after the 
Chea of hostilities his share is inherited due to the existence of his 

s ip In it in his view, at:d we have elaborated this. 
oe said: There is no harm if the army takes fodder from the dér al- 
fant Consumes the food that it finds. This feeble servant says: He 


al-Qudiiti) has made an unqualified statement and has not restricted it 
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to the case of need, when it is stipulated in one narration 
ulated in another. The reason underlying the first narrati 
common property for the combatants, therefore, utilising it j 

missible without a need, as is the case with animals and com i 
underlying reasoning of the second narration is based Goan 
of the Prophet (God bless him and grant him peace) about th € Words 
Khaybar, “Eat it and use it for fodder, but do not carry it” ee oe of 
rule revolves around the evidence of need, and that is his bein a 
dar al-harb. The reason is that the combatant does not carry his the 
the fodder of his ride himself during his stay there and the su Be = 
cut off. Consequently, the food consumed stays permissible tae a 
according to the original rule of permissibility. This is distinguished ae 
weapons for he carries them with him, therefore, the evidence of neat 
non-existent. At times the need may arise and then the reality is to te 
taken into account. He may then use the weapons and return them to the 
spoils when he no longer needs them. Animals are like weapons, while 
food is like bread, meat and what is used with them like fat and oil, 

He said: They are to use wood, and in some manuscripts the word is 
perfume. They are to use oil for massage and to use it for oiling the hoofs 
of animals, due to the occurrence of need for all this. 

They are to engage in combat with whatever weapons they can find, 
and all this without division of the spoils. The interpretation of this is 
that when they are in need of this and do not have weapons, and we have 
already explained this. 


and not stip. 
On Is that it is 


Per. 


It is not permitted to them to sell any of these things or to convert 
them into other forms of wealth, because sale is based upon ownership 
and there is no ownership here, as has preceded. It is merely a state of 
permissibility and is like a person permitted to have food. His statement, 
“to convert them into other forms of wealth” is an indication that are not 
to sell them for gold, silver and goods for there is no need for them. If 
one of them does so he is to return the price to the spoils, because it isa 
counter-value for a thing that belonged to the whole army. As for dresses 
and items of use, it is considered disapproved to utilise them without 
need prior to the division due to common ownership, unless the mam 
distributes these among them within the dar al-harb when they ate in 


“Tt is related by al-Bayhaqi, but similar traditions are recorded by others including 
al-Bukhari, Al-Zayla‘l, vol. 3, 409. 
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na division of weapons, but there is no difference in real. 
{id oe one of them needs them he is to be permitted to Utilise = 
es (that is, need for weapons and need for other things), If 

need them, they are to be divided in both cases. This jg dis. 
from the case where they are in need of captive Prisoners, for 
ditional and 


(aot to be divided; the need being for something ad 
a 


ranecessitY: them wh , 
no HHesai d: The person among © converts to Islam, the meaning 


the dar al-harb, he protects himself through his Islam, because 

“negates the commencement of enslavement, and his minor chil- 
a as they become Muslims as a consequence of his Islam, He also 
ean all the (movable) wealth that is in his Possession, due to the 
Pr rds of the Prophet (God bless him and grant him peace), “If a person 
converts t0 Islam while possessing wealth, the wealth belongs to him.” 
The reason is that he was the first, in reality, to take it into his Possession 
is a conqueror: This applies to a deposit in the custody of a Muslim or 
phimmi. The reason is that it is a valid possession that is protected and 
the possession of the custodian is like his own possession. 

If we conquer the enemy territory, then his real property (lands and 
buildings) are fay’ (booty). Al-Shafi'l (God bless him) said that it belongs 
tohim as it is in his possession and will be treated like movable property, 
We argue that the real property is in the possession of the residents of the 
territory and their authority, as it is a constituent part of the dar al-harb, 
therefore, it is not in his possession in reality. It is said that this is the 
ate of re Hanifah (God bless him) and one opinion of Abii Yasuf 
os eee In the eee of Muhammad (God bless him), which 
titan ue of Abu Yusuf (God bless hirn), it is like the rest 
edie ford : isagreement is based upon the Tule upheld by the 
alle wtih P ysical) possession of real property is not established in 

‘while according to Muhammad (God bless him) it is established. 
he 
stictg atl Abu Ya‘la al-Mawsili in his Musnad. There are other traditions 


eayla’l, vol. 3, 41 ee and these are recorded by al-Bukhari and Abi Dawid. 


308 Al-Hidayah Book XIII: Siva 


Property that is usurped and in the possession of a Muslim is boo 
according to Abii Hanifah (God bless him). Muhammad (God bless him) 
said that it is not. This feeble servant says; This is how the disagreement ig 
recorded in al-Siyar al-Kabir. The jurists have mentioned the Opinion of 
Aba Yiisuf (God bless him) alongside the opinion of Muhammad (Goq 
bless him) in the commentaries on al-Jami’ al-Saghir. The two jurists 
maintain that wealth is subordinated to the person, and such wealth 
became protected through his conyersion to Islam for it follows him for 
purposes of protection. The Imam argues that this wealth is permissible 
and is owned through seizure, while the person does not become pro- 
tected through Islam. Do you not see that the person is not marketable 
wealth, and that it is prohibited to commit aggression against him accord- 
ing to the original rule, because he is a human being. The permissibility 
of aggression arises from the obstacle of his mischief, and such permissi- 
bility was done away with by his Islam. This is distinguished from wealth, 
which has been created for use, therefore, it is a valid subject-matter for 
ownership, Legally it is not in his possession, thus, legal protection (for 
such wealth) is not established. 

When the Muslims are moving out of the dar al-harb, it is not per- 
mitted to them to take fodder from the spoils or to consume it, because 
the necessity stands lifted and permissibility was on account of it. Further 
the right has come to be established so that his share is now inheritable 


wealth. The position is not like this prior to moving over to the dar al- 
Islam. 


The surplus fodder and food that he has is to be returned to ‘ 
spoils, which means if the spoils have not been divided. Al-Shaf i (Go 
bless him) has an opinion like ours, but he has another opinion that cn 
that he is not to return it on the analogy of stolen wealth. We argue = 
acquisition was due to the necessity of need, and this has been aT 8 
as distinguished from the one stealing (from the enemy eee - 
ther, the thief had a greater right to it prior to its ranepore ; ca 
likewise after it. After distribution (if they are in possession © eal 
der and food), they are to give it away as charity if they are at Foot 
use it if they are needy, because it is now governed by as ae i 
property due to the difficulty of returning it to the com - to payils 
to the spoils, If they utilise it after its transportation, they ve wien the 
value to the combatants entitled to the spoils. This ts the iad i 
spoils have not been distributed. If the spoils have been distr! 
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give away its value as charity if they are rich. There is no liability for the 
poor person, because the value stands in the place of the original thing, 
and thus is assigned its rule. Allah knows what is correct. 


111.1 Mopgs oF DIVISION 


He said: The imnarn divides the spoils and (first) takes out a fifth from it, 
due to the words of the Exalted, “a fifth share is assigned to Allah, and to 
the Messenger, * which exempt a fifth, 

He is to divide the (remaining) four-fifths among those entitled ta 
the spoils, because the Prophet (God bless him and grant him peace} 
divided four-fifths among them.” 

Thereafter, the rider gets two shares and the foot-soldier one share, 
according to Abu Hanifah (God bless him), The two jurists said that the 
rider gets three shares, which is also the view of al-Shafi'l (God bless 
him), The basis is what is related by Ibn ‘Umar (God be pleased with 
both) “that the Prophet (God bless him and grant him peace) granted 
three shares to the rider and one share to the foot-soldier.”"? Further, 
the entitlement is on the basis of wealth owned. The rider’s contribu- 
tion is three times that of the foot-soldier due to his being equal to those 
who launch an attack, those who retreat and those who remain firmly on 
the ground, while the foot-soldier is equal only to those who stand their 
ground. Abii Hanifah (God bless him) relies on what is related by Ibn 
‘Abbas (God be pleased with both) “that the Prophet (God bless him and 
grant him peace) granted the rider two shares and to the foot-soldier one 
share."S Further, it is related from Ibn ‘Umar (God be pleased with both) 
“that the Prophet (God bless him and grant him peace) divided (the 
spoils) giving the rider two shares and to the foot-soldier one share.” 
When the two traditions conflict, the tradition besides them has to be 
preferred. The reason is that those attacking and those retreating are one 
category, therefore, his contribution is twice that of the foot-soldier. Con- 
sequently, he is to be preferred over him by one share. In addition to this, 


"Qur'an 8:41 
"It is recorded by al-Tabarani in his Mu'jam. Al-Zayla‘i, vol. 3, 412. 


“It is recorded by all the sound compilations, except al-Nasa’i. Al-Zayla’i, vol. 5, 413. 


“It is gharib, however, in the same meaning are traditions recorded by others. Al- 
Zayla‘i, vol. 3, 416-17. 


“It is gharib in the absolute sense. Al-Zayla'i, vol. 3, 17. 
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it is difficult to assess the excess of such contribution du 
information about it. Accordingly, the rule is based up 
reason when the rider shows two such causes: himself an 
foot-soldier possesses one such cause, thus, 
the deficiency, 

The share is given to just one horse. Abi Yisuf (God ble 
that one share is to be given for two horses due what is reported “that 
the Prophet (God bless him and grant him peace) gave one share to two 


5 The 


€ to the lack of 
On the obvious 
: : d his horse, The 
he is given one share due tg 


8s him) said 


horses,” because one can be exhausted and he may need the other. 
two jurists argue that the al-Bara’ ibn Aws brought two horses, but the 
Messenger of Allah (God bless him and grant him peace) gave a share 
to just one horse.” Further, fighting is not undertaken with two horses 
at the same time, therefore, the obvious cause does not point to fighting 
with both, thus, the share is given to one. It is for the same reason that 
the share is not given for three horses. What he has related is interpreted 
to mean a reward, just as he gave a reward to Salamah ibn al-Akwah by 
giving him two shares when he was a foot-soldier. 

The birdhawn (non-Arabian) and the ‘ataq (thoroughbred Arabian 
horse) are the same, because the intimidation mentioned in the Qur’anis 
attributed to the species of horses. Allah, the Exalted, says, “Against them 
make ready your strength to the utmost of your power, including steeds 
of war, to strike terror into (the hearts of) the enemies of Allah and your 
enemies.’ The term horses is applied, through a single generic term, to 
mean baradhin (non-Arabian), ‘rab (Arabian), hajin (mother Arabian) 
and magrif (father Arabian). If the Arabian horse is better for ee 
and is stronger for purposes of intimidation, the birdhawn is ae a 
manoeuvring, therefore, each one of them has an acknowledge 
and are deemed equal. 

Ifa person enters the dar ce on one 
is entitled to the share of a rider. If a person ente eit 
ahorse, he is entitled to the share ofa foot-soldier. OE eae ah ae 
al-Shafi'l (God bless him) is the opposite of this in ayes aga) chat Be 
Ibn al-Mubarak has narrated from Abii Hanifah pas results tha 
(in the second case) is entitled to the share of a rider. 


but his horse dies, he 
n foot and then buys 
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Boo 
what is considered effective in our view is the state at the time of crossing 

yer, while in his view it is the state at the time of termination of com- 
ae He maintains that the cause is vanquishing and fighting, therefore, 
the state of a person at that time is to be considered. Crossing oyer is a 
means to the cause, like coming out of the house, The suspension of the 
rules upon fighting indicates that possibility of relying on it for deriving 
rules, If there is an obstacle in the way of doing so or there is a difficulty, 
then reliance should be placed upon the witnessing of the battle as that is 
the closest to it (actual fighting). In our view, crossing over to the enemy 
territory in itself is combat, because it is at this time that they are over- 
come by fear, and the state after this is one of continuation, therefore, it 
cannot be taken into account. Further, placing reliance upon the actual 
act of fighting is difficult, likewise the state of witnessing the combat for 
it is the time of formation of the lines of battle. Consequently, crossing 
over is made to stand in its place for it is the apparent cause of participat- 
ing in combat when such crossing over is with the intention of fighting. 
Thus, the state of a person is determined by his state while crossing over 
as to whether he is a rider or a foot-soldier. If he enters on horseback and 
fights on foot due to the lack of space, he is entitled to the share of a rider 
by agreement. If he enters on horseback and then sells his horse, gifts it, 
rents it out, or pledges it, then according to a narration of al-Hasan from 
Aba Hanifah (God bless him) he is entitled to the share of a rider giving 
effect to the state at the time of crossing over. In the authentic narration 
(zahir al-riwayal) he is entitled to the share of the foot-soldier, because 
undertaking these transactions indicates that it was not his intention at 
the time of crossing over to fight on horseback. If he sells the horse after 
the battle is over, the share of the rider is not annulled. Likewise if he sells 
it during battle according to some jurists. The correct view, however, is 
that the share is annulled, because sale indicates that his purpose is to 


indulge in the trading of the horse, and that he was waiting for its value 
{0 go up. 


As for the fifth (set aside at the beginning), it is divided into three 
shares: a share for the orphans, a share for the needy, and a share for the 
Wayfarer. The poor among the near relatives are included in these types, 
“H are to be given precedence over them, but nothing is to be given to 
the rich near relatives, Al-Shafi' (God bless him) said that they are to be 
aT a fifth of the fifth with the poor and rich being equal. The fifth is 
° be divided among them on the basis of two shares for the male and 
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one for the female, and it will be for the Bana Hashim and the Band al 
Muttalib, but not for others, due to the words of the Exalted, “Por . 
near relatives,”*° where no distinction has been made between the fick 
and the poor. We argue that the four Khulafa’ Rashidiin (God be pleased 
with them) divided the fifth in the manner that we have stated, and their 
acts are sufficient as a model for us. The Prophet (God bless him and 
grant him peace) said, “O People of the Banu Hashim, Allah has deemed 
disapproved for you the filth of the people and in return has granted you 
a fifth of the fifth." A substitute counter-value is established in favour 
of those in whose favour the original counter-value was established, and 
these are the poor relatives. The Prophet (God bless him and grant him 
peace) granted this to them for their support. Do you not see that the 
Prophet (God bless him and grant him peace) declared the underlying 
cause as, “‘They continued to be with like this during the Jahiliyyah as 
well as Islam; and he joined two of his fingers.”** This indicates that the 
meaning of the text is nearness of support and not nearness of kinship, 
He said: The mentioning of the name of Allah, the Exalted, in rela- 
tion to the fifth is for commencing the statement and as a blessing 
through His name. The share of the Prophet (God bless him and grant 
him peace) lapsed with his death as did the right to make the first choice 
(safiyy). The reason is that the Prophet (God bless him and grant him 
peace) was entitled to it due to his mission and there is no prophet after 
him. Safiyy is a thing that the Prophet (God bless him and grant him 
peace) would choose for himself from the spoils like a coat of mail, sword 
or a slave girl.? Al-Shafi'l (God bless him) said that the share of - 
Prophet (God bless him and grant him peace) is to be transferred to the 
khalifah, but the argument against him 1s what we have presented. 5 
The near relatives were entitled to a share, during the lifetime of the 
Prophet (God bless him and grant him peace) due to their oer 
the basis of what we have related and due to poverty after his ee iby 
feeble servant, may Allah protect him, says: The statement mention ; 
Eh fs ‘ai i less him). Al-Tahawi (Go 
al-Qudiri) is the opinion of al-Karkhi (God bless  apaed tt 
bless him) said that the share of the poor among them has also lap: 
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gs of consensus, which we related. Further, it includes within 
the groun ing of charity in consideration of the avenue of expenditure, 
jj the ee rohibited just like the prohibition of the wages of sadagah. 
hereto ae underlying the first view, and it is said that this is the sound 
The ated on the report that ‘Umar (God be pleased with him) did 
views is the poor among them, while the consensus took place about the 
Re of the share of the rich. As for their poor they are included in 
ae categories of the fifth, , , 

If one or two persons enter the dar al-harb without the permission of 
the imam, and acquire something it is not to be subjected to the taking 
ofa fifth. The reason is that spoils are taken after conquest and overpow- 
ering and not through pilferage and theft, and the setting aside of a fifth 
is from the spoils. If one or two persons enter with the permission of 
the imam, then in this case there are two opinions, According to the well 
known opinion a fifth is taken, because the iznam by granting them per- 
mission made their help binding on himself through support, therefore, 
they become like a military contingent. 

Ifa group, that possesses military strength, enters and takes some- 
thing it is subjected to the fifth even when the imam did not grant them 
permission for entry, because it was taken with the use of force and dom- 
ination, therefore, it is like spoils. Further, it is obligatory upon the imam 
tolend them support for if he withdraws support it will result in weaken- 
ing the Muslims, as distinguished from one or two persons in whose case 
itis not obligatory on him to help them, Allah knows what is correct. 


111.2 REWARDS 


He said: There is no harm if the imam promises rewards during battle 
in order to encourage the soldiers to fight. Thus, he may say, “Whoever 
an Opponent may take the belongings on his person,” or he may 

4 to a detachment, “I promise you a fourth after the fifth is set aside.” 
his means after a fifth has been taken from the spoils. The reason is that 
io outagement is recommended (mandib). Allah, the Exalted, has said, 
i * ee Rouse the Believers to the fight.” The granting of rewards 
thes tm of encouragement. Thereafter, encouragement is undertaken 
ugh what has been said and sometimes it is through other methods, 
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except that it is not for the imam to give away the entire 
in this there is annulment of the right of all. If he does that wh 
a raiding party then it is permitted, because this is left to his 
and the securing of interests may demand this, 

He is not to make a reward after the spoils have been 
the dar al-Islam, because the rights of others are now en 
spoils after their collection. 

He said: The exception is the fi 
the spoils have no right in it. 


If he does not grant the belongings on the person of the enemy com. 
batant to one who slays him, then they form part of the total spoils, and 
the slayer and others have equal ri 


ghts with respect to them, Al-Shafiy 
(God bless him) said that the salab ( belongings on the person of the com- 
batant) belong to the slayer, if he is one who is eligible for a share and 


when he slays him in combat, due to the words of the Prophet (God bless 
him and grant him peace), “Whoever slays an enemy is entitled to the 
belongings on his person.”® It is obvious that this tradition a mandatory 
provision of the law (not discretionary reward), because he was sent for 
this. Further, a person slain in frontal combat results in a greater benefit 
(for jihad), therefore, the person slaying him has the exclusive right to his 
belongings as an expression of the difference between him and the oth- 
ers, We maintain that it has been acquired through the power of the army, 
thus, it is a part of the spoils, and is to be divided in the manner laid down 
in the text (verse). The Prophet (God bless him and grant him peace) said 
to Habib ibn Salamah, “You have no right to the personal belongings of 
the person you slay except with the consent of your imam.” What he e 
related probably implies a mandatory provision of the law and it oti ; 
implies a reward, therefore, we construe it to mean the latter on the bas 
of what we have related. The additional benefit is not taken ms accom 
for a single species (advancing and retreating), as we mentioned. 

Seu inal the ae worn by the slain fighter, his nee he 
ride, and whatever is on his ride like a saddle or Seed scat 
includes what is upon his load animal in his bag or around et vi 
What is besides this is not part of the salab. The things that ght sight 
his slave on another animal are not part of the salab. Thereafter, 


Spoils as reWardas 
ile Sendin 


discretion 


secured Within 
trenched in the 


fth, because the combatants Winning 


> ‘T, vol 3 438: 
*it is recorded by all the sound compilations, except al-Nasa'. eel = Ale 
*The correct name is Maslamah, and the tradition is recorded by al-Tab2 
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t of the rest over it. As for ener 

ing i ar al-Islam, as has been stated earlier. 
eatablishe? a ae iam tenes captures a female she belongs to 
TS Sneed erson does make a female captive, establishes that 
him," and Dale i is not permitted to him to have intercourse with 
tO Te s not to sell her. This is the position according to Abu 
ee. bi ‘Vasul (God bless them). Muhammad (God bless him) 
ee _ rie has the right to have intercourse with her and to sell a 
peers wnership is established through tanfil (promise of Maes ) 
SMT : tas it is established through division (of the spoils) within 
deal barb and purchase from an enemy. The obligation of es 
a : : paeseaneiees of destruction, it is said, is also based upon this 
Tearettenk Allah knows what is correct. 


4 reward cuts off the righ 
to 


Chapter 112 


Conquests by the Unbelievers 


If the Turks (Unbelievers) overcome the Byzantines, enslave them and 
seize their wealth, it belongs to them, because seizure is realised in wealth 
that it permissible (for them), and that is the cause, as we shall elaborate, 
God, the Exalted, willing. If we overcome the Turks, then whatever we 
find of this wealth with them is lawful for us, on the analogy of their 
remaining wealth. 

If they seize our wealth and, God forbid, are able to secure it within 
their territory, they come to own such wealth. Al-Shafi'l (God bless him) 
said that they do not come to own it as such seizure is prohibited initially 
(in our territory) and finally (in their territory after seizure). The pro- 
hibited does not become a cause for ownership, as is known through the 
principle upheld by the opponent (al-Shafi'l). We maintain that seizure 
has taken place with respect to permissible wealth, therefore, it occurs as 
a cause of ownership to meet the needs of the subject, just like seizure 
of their wealth by us. This is so, as protection of wealth is established in 
contravention to the evidence’ due to the necessity of enabling the owner 
to utilise the thing. If such a facility is eroded, the wealth reverts to its 
original state of permissibility, except that seizure of wealth does not take 
place unless it has been secured within the dar. The reason is that seizure 
is an expression of exercising control over the subject-matter by way of 
present use (in our territory) and as a final consequence (in their own). 
A thing prohibited due to an external factor (but not prohibited in itself), 
if it can be a valid cause for something that is superior to ownership (as 
in the case of prayer in unlawfully possessed property), which is spiritual 
reward, then what do you think about ownership in the temporal world. 


“It is He Who hath created for you all things that are on earth.” Qur’an 2: 29 
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If the Muslims come to seize the wealth and the ow. 
it prior to division, then the wealth belongs to them 
pensation, but if they come across it after division, ¢ 
paying its value if they so wish. This is based upon the cay: 
Prophet (God bless him and grant him peace), “[¢ you find ee OF the 
division, it is yours without any cost, but if you find it after di Prior tg 

_ it is yours after paying its value.”* The reason is that the thea then 
original owner has been extinguished without his consent 4 IP Of the 
has a right to repossess it taking his interest into account (as oo he 
is not owned by others as yet), except that repossessing it alter an Per 
results in an injury to the person from whom it is taken iy extin "Vision 
his private ownership, thus, he is to take it by paying its value rine 
interests on both sides are balanced. The joint ownership prior eee 
sion is public, therefore, the injury is less and it is for this reason share: 
can take it without paying its value. r 

If a trader enters the dar al-harb, buys this Property and brings it 
over to the dar al-Islam, then the original owner has an option: if he 
likes he can buy it for the price that the trader paid for it, or he may 
leave it. The reason is that taking it without compensation will result in 
an injury. Do you not see that he has paid a counter-value in exchange for 
it, therefore, the balanced view is to be found in what we said. If he has 
bought it in exchange for goods, he is to pay him the value of the goods, 

If they made a gift of the property to the Muslim, he is to pay its value, 

because private ownership is established for him and it cannot be eroded 
without payment of value. If the property is (now) part of the spoils, and 
it is fungible, he may take it prior to the division, but he cannot take it 
after division, because taking it by giving a similar is futile. Likewise if 
it is gifted property, he cannot take it on the basis of what we have said. 
Similarly, if he has purchased it with a similar corresponding in quantity 
and description. 
He said: If a slave is made captive and a man buys him then brings 
him over to the dar al-Islam, but his eye is lost and he takes are 
tion for that, the master may acquire the slave by paying the price a 
which he bought him from the enemy. As for taking him for the pe 
is due to what we have stated. He (the master) does not take the ae id 
sation (for the eye). The reason is that the ownership in the slave } 


ners com 
. © dcr, 
Without any. 
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hey May take ig by 
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akes him, he takes him by paying a similar, which is futile. No part 
ifhet ee is reduced, because the attributes are not a counter-value for 
of the s of the price. This is distinguished from pre-emption (shuf‘ah) 
any Ye bargain, when it is transferred to the pre-emptor, the property 
as in esisOT of the buyer through a purchase that is vitiated (fasid). 
ributes are subject to liability in this case, as in the case of usurpa- 
e under examination, however, the sale is valid,? thus, the 


is in P 
e att 
tion. In the cas 


distinction is made. 
if they take a slave prisoner and a man buys him for one thousand 


but they take him prisoner again moving him to the dar al- 
harb where another man buys him for one thousand dirhams, then the 
first master does not have the right to take him from the second buyer 
by paying the price, because imprisonment did not take place during his 
ownership. The first buyer may take him from the second on paying the 
price, because imprisonment took place during his ownership. There- 
after, the first master may take him by paying two thousand dirhams, 
if he likes. The reason is that he came to own him through two prices, 
therefore, he is to be taken on payment of both. Likewise, if the person 
from whose possession he was made captive the second time (the first 
buyer) is missing, the original owner cannot take him (from the second 
buyer) on the analogy of the situation when he was present. 

The enemy cannot come to own, by defeating us, our mudabbar 
slaves, ummahat al-awlad, mukatab slaves, or our free persons, while 
we come to own all such persons against their claim. The reason is that 
the cause gives rise to ownership in its subject-matter when the subject- 
matter is permissible wealth. The free person is completely protected, and 
so also those besides him, because freedom stands established in their 
case in some respects. This is distinguished from their slaves as the shar’ 
(law) has annulled their protection as a recompense for their offence and 
turned them into slaves. There is, on the other hand, no offence on the 
part of our slaves. 

If a slave owned by a Muslim runs away entering enemy territory 
and they capture him, they do not come to own him according to Abi 
Hanifah (God bless him). The two jurists said that they do come to own 

im, because protection was linked with the master due to the existence 


dirhams, 


’As the sale was valid in this case, the buyer was not holding property with liability. 
 shuf'ah and other cases of vitiation, he does hold it with the accompanying liability. 
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of his possession and this has been extinguished, therefore, if the 
ture him from the dar al-Islam they come to own him. The Imam } <ap- 
that he comes to acquire possession over himself by Moving out argues 
territory, because it was suspended due to the intervening possessig ae 
the master over him so as to enable him to benefit from him < 4 
possession of the master is removed, his own possession Sie dike i 
emerges and he becomes protected in his own right; he is no ise th 
subject-matter of ownership. This is distinguished from the case . i 
runaway (within the dar al-Islam), because the possession of the ee 
over him still remains due to the possession of the residents of the dar 
and this prevents the emergence of his own possession. When ownership 
is not established for them according to Abi Hanifah (God bless him) 
the original owner takes him without paying anything, irrespective of fis 
being gifted, bought or taken as part of spoils, before or after division, 
and the compensation is to be paid from the treasury, as it is not possible 
to reverse the division due to the different persons entitled to spoils and 
the difficulty of their coming together. Further, he (the combatant or the 
trader) cannot claim the reward (ju'l) for the capture of the slave for he 
was acting on his own account under the assumption that he owned him. 

If a camel runs away to their side and they catch it, they come to own 
it, due to the realisation of contro) over it. The reason is that the camel has 
no way of exercising possession over itself on going out of our territory 
as distinguished from the slave on the basis of what we stated, 

If a man buys the camel and brings it over to the dar al-Islam, the 
(former) owner has the right, if he likes, to take it for the price paid, as 
we elaborated. 

Ifa slave runs away and with him are a horse and assets, and all these 
are captured by the polytheists, but thereafter a man buys all these and 
brings them over to the dar al-Islam, then the owner will take the slave 
without compensation, while he will take the horse and the assets with 
compensation. This is the view according to Aba Hanifah (God bless 
him). The two jurists say that if he likes he will take the slave and ve 
was with him for the price paid. This is based upon the analogy oa 
group of things upon individual things, and we have elaborated the ru 
for each individual case. 


lim 

If an enemy enters our territory on safe-conduct and buys 4 ete d 

slave taking him over to enemy territory, the slave stands Seta be ' 
according to Aba Hanifah (God bless him). The two jurists said the 
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mancipated. The reason is that the surrender of Possession resulted 
not € ce specified way, which is sale, and the authority to restrain him 
ne (upon his entry into enemy territory), therefore, he remains in his 
ende ion asa slave: ADO Hanifah (God bless him) argues that the release 
ore adit from the degrading contro] of an unbeliever is obligatory, 
of re, a condition is stipulated, which is the difference of territo- 
ter ad is made to stand in the place of the underlying cause; namely, 
ries, aio ation to secure his release. lt is just like making three menstrual 
ws ds in place of separation when one of the spouses from the enemy 
‘eyuitbey embraces Islam. 

Ifa slave owned by an enemy embraces Islam and then moves over 
to our territory Or if the territory is conquered, then he stands eman- 
cipated. Likewise if their slaves come over to the military camp of the 
Muslims, they stand emancipated. This is based upon the report that 
some of the slaves of Ta’if converted to Islam and came over to the 
Messenger of Allah (God bless him and grant him peace), so he gave a 
decision about their emancipation. He said, “They are emancipated by 
Allah’ Further, he preserved his own self by coming over to us and relin- 
quishing his master, or by aligning himself with the protective power of 
the Muslims when they conquer the enemy territory. Considering him to 
have possession over himself is superior to considering the possession of 
Muslims over him, because his possession over himself was established 
first, thus, what is needed in his interest is to strengthen it, while it is in 
their interest to establish possession over him ab initio (but his posses- 


sion is superior), therefore, his possession is preferred, Allah knows what 
18 Correct, 


‘Wi ve 
436, 'S tecorded by Ahmad and Ibn Abi Shaybah in their Musnads, Al-Zayla', vol. 3, 


chapter 113 


gntering Enemy Territory on Aman 


fa Muslim enters the dar al-harb as a trader, it is not lawful for him 
o transgress against any of their wealth or their persons. The reason is 
that by seeking aman he undertook not to be aggressive against them. 
Transgression after this amounts to treachery, and treachery is prohib- 
ited, unless the enemy ruler commits treachery against these traders by 
aking their wealth or imprisoning them, or someone from among the 
enemy does that with the knowledge of the ruler, who does not prevent 
them from doing so. In this case, they are the ones who committed breach 
ofthe assurance. This is distinguished from the case of the prisoner for 
he is not on safe-conduct, therefore, transgression is permitted for him, 
even if they voluntarily let him move around freely. 

If he deceives them, that is the trader and takes something and 
returns with it, he owns it through a prohibited ownership, due to 
seeking control over permitted wealth, except that it has been acquired 
through deception, and this gives rise to an element of wickedness in it 
Heis to be ordered to give it away as charity. The reason is that prohibi- 
tion due to an external factor does not prevent the cause (of ownership) 
from taking effect, as we have explained. : 

Ifa Muslim enters the dar al-harb on aman and an enemy gives him 
‘loan, or he gives the enemy a loan, or one of them usurps the prop- 
‘rty of the other, and thereafter he comes back and grants the enemy 
‘nan, the claims of one against the other are not sque y ee 
toner ant Green ab 
ud ae = x sae yee one oe ‘eel did not agree to be 

cation against the person on aman, because ne iS | the past; 
und by the ahkam of Muslims in his transactions occurring in 
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he did so for future transactions. As for usurpation, 
into the ownership of the usurper who misappropriated it due to cont 
over unprotected wealth, as we have explained. The same applies jf rol 
enemy persons undertake these transactions and then come aes two 
territory, due to what we have said. oa 
If two enemy persons come over to us after embracing Islam, the 
issues of their debts are to be adjudicated, but not the case of usurpation 
As for the loan transactions they were concluded in a valid manner aise 
to the existence of consent, and jurisdiction is established at the time of 
adjudication due to their agreeing to abide by the ahkam of Islam, As for 
usurpation it is controlled by what we elaborated, that is, he came to own 
it and there is no element of sin in the enemy’s wealth so that he may be 
asked to return it. 

If a Muslim enters the dar al-harb and usurps an enemy's property 
after which both come over as Muslims, then he is to be ordered to return 
the usurped property, but a judgement (decree) is not to be rendered 
about usurpation. As for the absence of a decree, it is due to what we 
have elaborated, that is, it is his wealth now. In the case of the order for 
returning the property, it means by issuing a fatwa about it insofar as 
there is an irregularity pertaining to the wealth for he committed breach 
of his compact. 

If two Muslims go to the dar al-harb on aman and one of them kdlls 
the other, intentionally or by mistake, then the killer has to pay diyah 
(blood-money) from his own wealth, while he is liable for expiation in 
the case of mistake (manslaughter). As for expiation, it is based upon 
the absolute meaning in the Qur'an, while diyah is paid as the protection 
established within the dar al-Islam through preservation is not annulled 
due to the incident of entering the enemy territory on aman. Retaliation 
(gisas) does not become obligatory, because it is not possible to extract 
it without controlling power (jurisdiction), and there is no such power 
without the presence of the imam and. a community of the Muslims, aS 
they are not found in the dar al-harb. Diyah is to be paid from his oe 
sonal wealth as the ‘aqilah does not pay on account of murder, and ‘i 
case of mistake too, because they (members of the ‘aqilah) do ae ; 
the ability to prevent him due to a difference of the dars when the 0 B 
tion of payment is placed upon them for neglecting such pr Sate 

If they are both prisoners and one of them kills the other, DE i 
lim trader there kills a Muslim prisoner, then there is no liability 
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ris there expiation in the case of mistake, according to Abi 
tah (God bless him). The two jurists say in the case of prisoners that 
Hanifa le for diyah in the case of mistake and intentional killing. The 
he is ab nf protection is not annulled due to the incident of imprison- 
iyst as it is not annulled due to the incident of seeking aman, as we 
ei borated. Retaliation is denied due to the absence of the preventive 
pets “at the state (jurisdiction), while diyah is imposed on his personal 
ah as we stated. Abii Hanifah (God bless him) argues that through 
ae isonment he comes to fall under their control as a result of being 
ies overpowering possession. It is for this reason that he becomes a 
resident (for prayer) through their being resident and one on a journey 
through their travel, therefore, the original preservation is annulled, and 
he becomes like a Muslim who has not migrated to our territory. Expi- 
ation is specific to mistake, because there is no expiation in the case of 
intentional homicide in our view. Allah knows what is correct. 


ter no 


reason is t 


113.1 GRANTING ENTRY TO THE ENEMY 
He said: If an enemy enters our territory as a musta’min he is not to stay 
for more than a year, and the imam will convey to him the statement, 
“If you stay for a whole year I will impose jizyah on you.” The basis is 
the rule that an enemy cannot stay permanently in our territory, except 
through slavery or on payment of jizyah. The reason is that he becomes a 
spy for them and grants support against us, and this will cause an injury 
to the Muslims. He will be enabled to stay for a short period, because 
denying this will result in the termination of supplies and acquisitions, 
and it will close the door of trade. Consequently, we separated these two 
Situations with the duration of a year for that is a period for which jizyah 
. eee thus, stay is allowed in the interest of jizyah. Thereafter, if he 
reat his land after the communication from the imam prior to the 
: at of one year then there is nothing to stop him. If he stays on 
after oo a e becomes a Dhimmi. The reason is that when he stays on 
ot eva ee of the imam he agrees to bind himself to the payment 
‘ Deriad i he becomes a Dhimmi. The imam has the discretion to fix 

Ifhe es 1s that is less than a year like a month or two months. 

“Goh me ad the period (of a year), after the communication from 
he's Ms » he becomes a Dhimmi, diie to what we said and thereafter 
Permitted to return to the dar al-harb. The reason is that the 
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contract of dhimmah cannot be terminated, for in this is the te 
of jizyah and making his children declare war on us, In this there is inj 
for the Muslims. * injury 


If an enemy enters our territory on aman and buys kharaj land 

the imposition of kharaj on him turns him into a Dhimmi, The . = 
is that khardj on land is like kharaj on the person, and if he be ecae 
pay it he consents to staying on in our territory, He does not, sis lo 
become a Dhimmi by the mere purchase for he may be buying it for ver, 
poses of trade. When it becomes binding on him to pay the Kot be 
becomes bound to pay the jizyah for the next year, as he has bert ; 
Dhimmi due to the imposition of kharaj and the period is worked ant 
from the time of his presence. His statement in the Book: “When kharaj 
is imposed on him he is a Dhimmi,” is a clear statement about the cont. 
tion of imposition, therefore, many of the rules are to be extended from 
it, so do not be oblivious of this. 


TMination 


If a woman enters on aman and marries a Dhimmi, she becomes a 
Dhimmiyyah, because she has accepted the obligation of staying in sub- 
ordination to her husband. Ifa male enemy enters on aman and marries 
a Dhimmi woman, he does not become a Dhimmi. The reason is that it 
is possible for him to divorce her and return to his land, therefore, he has 
not accepted the obligation of staying on. 


The wealth of the residents of the enemy territory that is gathered by 
the Muslims without fighting will be spent upon the interests of the Mus- 
lims like the avenues of kharaj. The jurists said that it is like land from 
which the residents have been expelled and is like jizyah, thus, there is no 
fifth in it. Al-Shafi'l (God bless him) said that it is subject to a fifth on the 
analogy of spoils. We rely on the report that “the Prophet (God bless him 
and grant him peace) took jizyah, and so also ‘Umar and Mu'adh (God be 
pleased with them) and they deposited this in the treasury without taking 
a fifth from it.” The reason is that it is wealth that has been acquired due 
to the strength of the Muslims without engaging in battle. This is differ- 
ent from spoils for these are owned by the direct action of the combatants 
entitled to them and also through the strength of the Muslims, therefore; 
a fifth is due from the spoils. The fifth is due on the basis of one rea- 
son, while the combatants are entitled to spoils for another reason. In 


‘It is recorded by Abu Dawid in Kitab al-Khardj. Al-Zayla’i, vol. 3, 437: 
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. (hereis another basis that we have already mentioned, Consequently, 
this ‘A meaning in charging a fifth from them, 
$ emy embraces Islam in the dar al-harb and is killed inten- 
ty by a Muslim, or by mistake, and he has Muslim heirs over there, 
‘onal killer is not liable in any way, except for expiation on account of 
then the ter, Al-Shafi'i (God bless him) said that he is liable for diyah 
ens of manslaughter and for retaliation (gisas) in the case of mur- 
in Oe aie he spilled protected blood. This is due to the protective 
se and that is Islam, for it brings dignity with it. This (obligation 
for blood money and retaliation) is due to the fact that protection as a 
matter of principle gives rise to sin (for its violation) by the attainment 
of an essential deterrent through it (against violation), and it is estab- 
\ished by consensus. It also contains an element of financial value in it 
for the perfection of defence through it. It (the financial aspect), there- 
fore is an additional attribute (besides the element of sin for violation), 
thus, it is linked to what is linked to the fundamental principle. We rely 
on the words of the Exalted, “If the deceased belonged to a people at 
war with you, and he was a believer, the freeing of a believing slave (is 
enough). If he belonged to a people with whom ye have treaty of mutual 
alliance, compensation should be paid to his family, and a believing slave 
be freed."* The Almighty deemed the entire liability to be emancipation, 
(and this is understood) by recourse to the character fa (of consequence) 
or that it is the only thing mentioned and that negates any other lia- 
bility. The reason is that sin-creating protection is related to humanity, 
becauise a human being has been created to bear the burden of taklif 
(obligation) and to maintain its requirements by non-aggression. Wealth 
is subservient to it (to humanity), As for the financial value, the basis 
for that is wealth (not humanity), because valuation is permitted where 
a restoration of loss is required, and this takes place in wealth not in the 
een on The basis is that the condition of similarity is a condition 
ese : _ and this is possible in wealth not in the person. Conse- 
vilostiaa . ee is subservient, Thereafter, the protection subject to 
rate te = case of Wealth is based upon preservation within the dar, 
tigre b : eer) 1s ensured through the authority (of the Muslims) 
itmllel Agee applies to persons, except that the shar’ (law) has 
Consideration of protection (authority) of the unbelievers 


‘Qur'an 4 : ya 
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insofar as it has granted the authority to annul it. The a 
musta’min in our territory are legally presumed to be j 
due to their intention to migrate to their dar. 

If a person kills a Muslim, who has no heirs, by mistake or he kills 
an enemy who was visiting us on aman and had embraced Islam, th, 
the diyah (blood money) is to be paid by the ‘agilah (supporti “df en 
to the imam, and he (the killer) is also liable to expiation. The eee 
that he has killed a protected person by mistake and it must be jud a 
on the analogy of all other protected persons. The meaning of his sash 
“to the imam,” is that he has the right to take it when there are no heirs 
If he kills him intentionally, then the imam has the right to execute tim 
(by way of retaliation) or to take diyah. The reason is that the Person was 
protected, the homicide was intentional, and the the wali is known, and 
these are the public or the sultan. The Prophet (God bless him and grant 
him peace) said, “The sultan is the wali (heir) of the person who does not 
have a wali. The meaning of his statement, “or to take diyah,” is that he 
does so by way of settlement (sulh), because intention gives rise to retalia- 
tion that is specified. The reason is that payment of blood-money is more 
beneficial in this case than retaliation, therefore, he has the authority to 
settle for money. He does not have the right to pardon, because the right 
belongs to the public and his authority is that of a fiduciary, and a fidu- 
ciary cannot extinguish their rights without compensation. Allah knows 
what is correct. 


POSstate and the 
Nn their territory 
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recorded by Aba Dawid, al-Tirmidhi and Ibn Majah as well as others 

(God be pleased with her). Al-Zayla’, vol, 3, 195. 


Chapter 114 


‘Ushr and Kharaj 


He said: All Arab lands are ‘ushr lands, and they extend from ‘Udhayb 
towards the highest rock formations at Mahrah in Yemen up to the 
houndary of Syria. The Sawad is kharaj land and it is between ‘Udhayb 
up to ‘Aqabat Halwan and from al-Tha‘labiyyah, it is said from ‘Alath, 
up to ‘Abbadan. The reason is that the Prophet (God bless him and grant 
him peace) and the Khulafa’ Rashidun (God be pleased with them) did 
not take kharaj from the lands of the Arabs,' and that is because this land 
islike booty, therefore, such a charge is not established against their lands 
just as it is not established for their persons (jizyah). The basis is that a 
condition for the people of kharaj is that they abide by their unbelief, 
as was the case in the Sawad lands. Nothing besides Islam, or the sword 
(death), is acceptable from the Arab polytheists, ‘Umar (God be pleased 
with him), when he conquered the Sawad, imposed kharaj upon it in 
the presence of the Companions (God be pleased with them),? and he 
imposed it upon Egypt when it was conquered by ‘Amr ibn al-‘As. Like- 
wise, the Companions (God be pleased with them) arrived at a consensus 
for imposing kharaj on Syria, 
He said: The land of the Sawad is owned by its residents and their sale 
on is valid and so are their transactions with respect to it. The 
. saat that when the imam conquers land through the mobilisation of 
and amit and by force, he has a right to keep the residents settled on the 
say in het 'mpose a per head kharaj on them. Consequently, the lands 
ownership of the residents, and we have presented this earlier. 


of 


it is fecorded b 


: y Abii ‘Ubayd ibn al-Sallam in Kitab al-Amwal. Al-Zayla’i, vol. 3, 438. 
Same trad 


ition mentioned in the previous note. Al-Zayla’, vol. 3. 438. 
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He said: All land that has been surrendered by its resi 
been conquered by the mobilisation of the armies, and is distrib 
among those entitled to the spoils is ‘ushr land. The reason is sae Uted 
is a primary need to distribute it among Muslims, and imposition ihr 
is suitable for it insofar as it carries within it the meaning of w a , 
Further, it is lighter as it pertains to the produce itself. Orship, 

All land that is conquered by the mobilisation of the armies and th 
residents allowed to remain settled on them, is kharaj land, Likew; e 
if the land is annexed through negotiation, because the need dimen 
is to distribute it among the unbelievers, and khardj is suitable for ae 
Makkah is excluded from this, because the Messenger of Allah (God bless 
him and grant him peace) conquered it through the mobilisation of the 
armies, but left it for its residents without imposing kharaj on them; 

It is stated in al-Jami‘ al-Saghir that all land conquered by the mobil- 
isation of forces, when the water of canals passes through it, is kharaj 
land. The land that does not get water from the canals and relies on 
springs, is ‘ushr land. The reason is that ‘ushr pertains to the produce 
of land and its produce is through its waters, therefore, what is taken into 
account is irrigation whether through the water of ‘ushr or the water of 
khardj. 

He said; If a person revives barren land, then according to Abi Yusuf 
(God bless him) it is to be assessed according to its proximity. If it is 
within the bounds of kharaj land, that is, near it, it is kharaj land, but if 
it is within the bounds of ‘ushr land, it is ‘ushr land. Basrah, in his view, 
is ‘ushr land on the basis of the consensus of the Companions (God be 
pleased with them). The reason is that the boundaries of a thing give 
it its governing rule, like the courtyard of a house is given the rule of the 
house so that the owner is permitted to use it, Similarly, it is not permitted 
to take land that is within a settlement. Analogy dictated that Basrah be 
kharaj land, because it is within the sphere of kharaj land, except that the 
Companions (God be pleased with them) imposed ‘ushr on tt, therefore, 
analogy is given up due to their consensus (ijma’). “ 

Muhammad (God bless him) said that if he revives the land wi = 
well that he dug, or with a spring that he unearthed, or the water of the 


dents, or ha, 


Se ; im. Al- 
3There are various traditions about this with one being recorded by Muslim 
Zayla', vol. 3, 439. 
4It was mentioned by Ibn ‘Umar (God be pleased with both) as well as ot 
Zayla‘i, vol. 3, 440. 
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é e Euphrates, or a large stream that no one owns, 
rigtis e Likewise if he revives 1t with rainwater. If he revives it with 
ish? iat were dug by non-Arabs, like the Nahr al-Malik and Nahr 

e jjard, then it is kharaj land, due to what we said, by taking the 
al- 18" ic consideration as that is the cause of development. The reason 
wa itis n0t possible to impose kharaj on a Muslim ab initio against his 


41 therefore, the water is taken into account, because irrigation with 
vil ter is a binding evidence, 


then it is 


Ay Wa 
~ gaid: The kharaj imposed by ‘Umar (God be pleased with him) 
the people of Sawad was one Hashmi cafiz for each jarib irrigated by 
a + and this was one sa‘ and a dirham. On a jarib of ratbah (clover, 
i sastare land) it was five dirhams, while on a jarib of continuously 
ai d vines (vineyard) or continuously planted date-palms it was ten 
cians This. is what is transmitted from “Umar (God be pleased with 
him). He sent ‘Uthman ibn Hunayf to undertake a cadastral survey of the 
sawad of Iraq, while he made Hudhayfah supervise his work. He surveyed 
the land and it came to 36,000,000 jaribs on which he imposed the kharaj 
that we have mentioned, This took place in the presence of the Compan- 
ions (God be pleased with them) and there was no one who opposed this, 
thus, it resulted in a consensus on their part’ The burden of producing 
varies. Thus, the burden to be borne for (expense and labour) vineyards 
isthe least, for crops it is the maximum, while the burden for the ratbah 
isin between these two. The imposition of the levy varies according to the 
burden. Accordingly, the obligation in case of vineyards is the maximum, 
for crop cultivation it is the least, while for ratbah is the average of the 
two. 

He said: In the categories besides these, like saffron and garden pro- 
duce and others, the imposition is varied according to the ability to pro- 
duce, because there is no imposition narrated for them from “Umar (God 
be pleased with him), and he too (presumably) took into account the 
ability to produce, therefore, we take the ability to produce into account 
a anything in which there is no imposition (from him). The jurists said: 
ne maximum for the ability to produce is that the obligation for pay- 
fae) teach one-half of the produce, and it is not to exceed this. The 

Nis that Imposition of one-half is based upon true fairness, for we 


j — ; 
Sain mu is found in the tradition above that was recorded by Abii ‘Ubayd ibn al- 
MN Zayla'i, vol, 3, 440-41. 
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had the right to divide up the land among those entitle 
Bustan is each land that has a boundary wall around it 
various kinds of date-palms as well as other trees, In our | 
sition on all land is on the basis of dirhams and the re 
because estimation must be on the basis of the ability to 
ever terms it is worked out. 


4 to the spoil 
and it includes 
ands the impo. 
duction aS Well 
Produce in what. 


He said: If they are unable to pay what is imposed on them the inna 
is to reduce the imposition, Decreasing the imposition due to ag 
duction is valid on the basis of consensus (ijma‘). Do you not ee pe. 
the statement of “Umar (God be pleased with him), “Perhaps, ee 
have placed a greater burden on the land than it can bear” They re me 
“No. In fact, we imposed what it can bear, and had we increased ‘i ie 
land would bear that too.”* This indicates the permissibility of decreasing 
the burden. As for increasing the levy with an increase in production : 
is permitted according to Muhammad (God be pleased with him) on the 
analogy of decrease in case of loss of production. According to Aba Yisuf 
(God bless him), it is not permitted, because ‘Umar (God bless him) did 
not increase it when he was told about the greater paying ability,’ 


If the kharaj land is covered with water (flood or water-logging), or 
its supply of water is cut off, or the crop is struck by some calamity, then 
there is no kharaj on it. The reason is that the possibility of harvesting 
is lost, which is the estimated production that is taken into account for 
the imposition of kharaj. In the case where the crop has been affected bya 
calamity, the estimated production is lost for part of the year, whereas the 
land being productive throughout the year is a condition as in the case of 
wealth subject to zakat (therefore it is not imposed) or the rule depends 
upon the actual production when it is actually produced, 


He said: If the owner suspends production, he is liable for kharay: 
The reason is that the ability is there and it is he who has caused its loss. 
The jurists said: If a person moves to cheaper of two products without 
an excuse has to pay the kharaj for the more expensive product, be 
it is he who has caused the waste of the excess. This is known, buta ee ; 
ing will not be issued on this basis so that the unjust do not acquire t 
justification to extort the wealth of people. 


eS 
‘It is recorded by al-Bukhart in his Sahih, Al-Zayla‘t, vol, 3, 441, ee 
This too is found in the tradition recorded by Aba ‘Ubayd, Al-Zayla'l, YO ‘3 
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from among those who are liable for kharaj 
a py ill be charged from him in the same ainsi The ce to 
islam» k pries within it a burden (on the land), which will be considered 
oF while it exists, and its imposition ona Muslim is possible, 
ab Nis permitted to a Muslim to buy kharaj land from a Dhimmi and 
khardj will be charged from him, due to what we have said. There 

the ound report that the Companions (God be pleased with them) 
is a ased kharaj land and used to pay its kharaj.' This indicates the per- 

ality of sale and the charging of kharaj with its payment being made 
ra ual without any disapproval. 
b rhe is no ‘ushr on the produce of kharaj land. Al-Shafi's (God bless 
jim) said that the two are to be combined, because these are two separate 
daims that have been imposed on two separate subject-matters for two 
different causes, therefore, they do not negate each other, We rely on the 
words of the Prophet (God bless him and grant him peace), “‘Ushr and 
kharaj are not to be combined for the land owned by a Muslim.” 

Further, none of the just or unjust imams ever combined the two 
charges, and their consensus amounts to a binding proof. In addition, 
kharaj is imposed on land that has been conquered through the mobil- 
isation of the armies and the use of force, while ‘ushr is imposed on 
land whose residents submitted voluntarily. The two attributes cannot be 
combined in the same land. The cause of the two claims is one and that is 
productive land, except that it is assessed in the case of ‘ushr through ver- 
ification (of the actual produce), while in the case of kharaj on the basis 
of (annual) estimation. It is for this reason that both are linked with the 
land. The same disagreement governs the charging of zakar with one of 
these charges.’ 

Kharaj does not recur due to the recurrence of produce during a year. 
The reason is that ‘Umar (God be pleased with him) did not impose it as 
arecurring charge as distinguished from ‘ushr. The reason is that ‘ushr 
cannot be determined except by its obligation on each (seasonal) pro- 
duce, Allah knows what is correct. 


SSS 
in , recorded by al-Bayhaqi. Al-Zayla‘i, vol. 3, 441- 
wy corded by Ibn ‘Adi in al-Kamil. Al-Zayla'i, vol. 3, 442: 
4 Person buying ‘ushr land for purposes of trade. 


Chapter 115 


Jigyah (Poll Tax) 


Jizyah is of two kinds: First is jizyah that is imposed by consent and 
negotiation and it is determined according to the agreement that takes 
place, just like the Messenger of Allah (God bless him and grant him 
peace) made a treaty with the people of Najran for the payment of twelve 
hundred hullah (dresses),’ As the reason is consent, therefore, it is not 
permitted to transfer it to something other than what is agreed upon. 
The second type is jizyah that the imam initiates and he imposes it when 
he defeats the enemy and keeps the residents settled on their property. 
He imposes on one who is apparently rich forty-eight dirhams per year 
by taking four dirhams from him every month. On a person of aver- 
age means a sum of twenty-four dirhams is imposed taking two dirhams 
every month. On a poor person who is capable of working a sum of 
twelve dirhams is imposed taking one dirham every month. This is so 
in our view. Al-Shafi‘t (God bless him) said that on each major person 
one dinar or what is equivalent is imposed, and the rich and poor are 
the same for this purpose. This is based upon the words of the Prophet 
(God bless him and grant him peace) to Mu‘adh (God be pleased with 
him), “Take from each male and female who has attained puberty a dinar 
or its equivalent in ma‘afir (cloth in Yemen).”* This tradition does not 
provide any detail (for making a distinction). The reason is that jizyah is 
imposed in place of death so that it is not imposed on one whose slay- 
ing is not permitted due to unbelief, like minor children and women. 
This meaning includes both rich and poor (males). Our view is transmit- 
ted from ‘Umar, ‘Uthman and ‘Ali (God be pleased with them). No one 


— t- 
Itis recorded by Aba Dawid in Kitab al-Kharaj. Al]-Zayla’i, vol. 3) 445- 
‘tis recorded by Abii Dawad, al-Tirmidhi and al-Nasa’. Al-Zayla’s, vol. 3, 445. 
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ceeds rae he fighters, therefore, it is to be ae “mae | 
eee n the same manner as kharaj on land. This " *cordin 
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om a major female as well even though jj ; €d him to 
her, 8) jizyah is not taken foul 


Boox XIN: Sy, 
‘AR 


he Ansar ©pposed them in 


» due to the words of the Exalted 
Book, until they pay the Jizya with will 
selves subdued.’ The Prophet 
imposed jizyah on the Magians.4 
He said: And on the non-Arab idol worshi 
him) disagrees with this, He says that fightin 
the words of the Exalted, “And fight them on 


cution or oppression, and the religion beco 
let there 


» from among t] 
ing submission, 


(God bless him and grant him Peace) 


Ppers. Al-Shafi'l (God bless 
g them is obligatory due to 
until there is no more perse- 
mes Allah’s, But if they cease, 


the Magians through the tradition, and th 
are governed by the original rule. We argu 
mitted, therefore, imposition of jizyah is al 
of these includes the meaning of taking away their personality (person) 
from them, Thus, such a person earns and pays the Muslims, while his 
own support is through his personal earning. 

If he conquers their territory prior to this (imposition), then their 
men and women are booty, due to the permissibility of their enslavement. 

Jizyah is not to be imposed on Arab idol worshippers nor on the 
apostates, because their unbelief is of an extreme nature. As for the Arab 
polytheists, the reason is that the Prophet (God bless him and grant him 
peace) grew up among them and the Qur’an was sent in their language, 


ose who remain besides them 
e that as enslaving them is per- 
SO permitted, because each one 





4Qur’an 9129 oe 

‘There are several traditions on this and among them is one recorded by al-Bukhari 
in his Sahih. Al-Zayla‘i, vol, 3, 448. 

5Qur'dn 2: 193 





Al-Hidayah 337 


pook x: SrvAR 


he m i y i i i . The apostate, on 
jiracle 18 clearl manifest in their case: I t 
therefore! e hal denied his Lord, after he was guided to Islam and 
and, Nas 


her : 
the of fits merits. aA'st te 
of its . 
came to know jizyah on women or minors, because it is imposed as a 
sity 
There 15 


ubstitute for combat, and they are neither 

substitute - OE araceirate in combat due to the lack of legal capacity. 
slain nor do Lney Fe is no jizyah on the invalid nor on the blind. Like- 

He said A son and the enfeebled old man, on the basis of 
wise the pet cee According to Aba Yusuf (God bless him) it is 
where" es ee Ith for he then fights in its broad meaning if he 
imposed if he has wea : nd deyah du the Gabe auAN <n emit able 
ie ee ea blees tial disagrees with this. He relies on the 
HO A ae ag of the tradition of Mu‘adh (God be pleased with 
Te ees thesaport that "Uthiran (Gad be pleased with bin) did 
hime pee aces who was unable to work,’ and this took 
ES ee ee thet mpanions (God be pleased with them). 
ena eat ate iit d on land that is unable to pro- 
The reason is that kharaj is not impose on an a eer 
duce. Likewise this kharaj. The tradition gives the probable meaning 

k. 

ne dicauriogeaed on the owned slave, the mukatab slave, the mudab- 
bar slave or on the umm al-walad, because it is imposed as a ee, 
for slaying with respect to them and is a means of support for us, an 
on the second consideration it is not to be imposed (for they have no 
wealth), therefore, it is not imposed due to the doubt inherent in it, Their 
owners are not pay on their behalf, because they will be bearing addi- 
tional jizyah on their account. ; 

It is not to be imposed on monks who do not mingle with the people. 
This is how it is mentioned here, while Muhammad (God bless him), 
narrating from Aba Hanifah (God bless him), has stated that it is to be 
imposed on them if they are able to work, and this is also the opinion 
of Aba Yasuf (God bless him). The underlying reasoning for imposing it 
on them is that the ability to work has been wasted by the monk and he 
has become like kharaj land whose cultivation has been suspended. The 
reasoning for not imposing it on them is that they are not to be slain when 
they do not mix up with the people, while jizyah with respect to them is a 


“See preceding notes, 


*By this he means ‘Uthman ibn Hunayt (God be pleased with him). It is recorded by 
Ibn Zanjawiyyah in kira al-Amwal. Al-Zayla’i, vol. 3, 453. 
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SSS Baiting, 
substitute for killing. It is essential for a person who is co 
of work that he be in sound health, and itis sufficient th 
health tar 4 major part of the vear, 


If a person embraces Islam when he owes Jizyah, the claim aoq: 

him is extinguished. Likewise if he dies in a State of un a 

Sh3f'l (God bless him) disagreeing with this. He Maintains thay ti 
Lpased as a substitute tor (the guarantee of | protection or for resi : 
As this benefit has reached him, the compensation should not be extin 
Suinied due to this obstacle, as in the case of wages and the tinriount 
Gue On account Of | negotiated settlement fur intentional homicide, We 
rely on the words of the Prophet (Gad bless him and grant him peace. 
“There ts no liability of jizyah on a Muslim.’ The reason is that it is 
Imposed asa penalty for unbelief, and it is tor this reason that it has been 
called yzvah for compensation (reward | and jizyaht have the same mean - 
ing. The penalty for unbelief is extinguished due to Islam. Further, it is 
not awarded after death, because the laying down ofa punishment in this 
world is only for the repelling of the mischief. and this mischief stands 
repelled due to death and by the acceptance of Islam. In addition to this, 
it has been made obligatory as a substitute for support with respect to 
us, and such help he provides through his own person after acceptance 
of Islam. Protection, on the other hand, is established for he is a buman 
being, and the Dhimmi resides on his own property, therefore, imposing 
it as a substitute for protection or residence has no meaning. 

If the claim of two years comes to be combined, the two are merged 
into one. In al-Jami‘ al-Saghir it is stated that a person from whom the 
per head kharaj is not taken up to the passage of one year, and the next 
vear arrives, it is not to be taken, This is the view according to Abu 
Hanifah (God bless him). Aba Yusuf (God bless him) said that tf ls te 
be taken, which is also the opinion of al-Shafi'i (God bless him). 

If he dies upon the completion of the year, it is not to be taken from 
him according to their unanimous view. Likewise if he dies during a 
year. As for the issue of death, we have already mentioned it. It is an 
that the kharaj on land is also governed by this disagreement, it is te 
said that two claims cannot be merged into one (in the case of land a 
two jurists arguing about the disputed issue say that Kharay 1s OE an 
as a counter-value and counter-values when they come together, 


nsidered Capable 
at he enjoy sound 


st 
belief. With al. 


dence. 
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recovered, are recovered, In the case that we are discussing 
ae an ble to make recovery after the coming together of (the claims 
ris pos! distinguished from his conversion to Islam for then the 
nee mW 
es 
cover 


0 years as . 
’ is not possible. 


7 ifah (God bless him) argues that it has been imposed as a 

Abe var <ting on remaining an unbeliever, as we have explained. It 

salty : " aan that it is not accepted from him if he sends it through his 
stort ia to the most authentic narration, rather he is obliged to 
deputy. ACO" ei pay it while standing when the one taking fram him 
COR reales they are imposed as a substitute for execution from 
: mat ie ah as financial support from our perspective, as we 
rhett ea ae but for purposes of the future and not for the past. The 
ea, Oe thi killing is due fot battles taking place now and not for those 
Lak place in the past. Likewise support is for the future, because the 
ae is no longer in need of it, Thereafter, the statement of Muhammad 
‘God bless him) in al-/ami" al-Saghtr, “and the next year arrives,’ is con- 
strued by some jurists (Mash#ikh, God bless them) to mean the past in 
the figurative sense. They said that the obligation is to be met by the end 
of the year, therefore, it is necessary for it to be in the past so that the 
coming together of the two claims is realised and they can be merged. 
\ccording to some, it is to be applied to the actual meaning. The obliga~ 
tion according to Aba Hanifah (God bless him) arises at the beginning of 
the vear, therefore, the coming together is realised by the mere passing ot 
the year, The correct position is that the obligation, in our view, arises at 
the beginning of the year, while according to al-Shafi'i (God bless his) it 

arisés towards the end of the year on the analogy of zakar. We maintain 
that what it is made a substitute for is not realised except in the future, 

4s we have determined, therefore, it becomes difficult to impose it alter 


the Passage of the year and we have imposed it from its beginning. Allah 
“ows what is correct. 


5.1 RIGHTS AND DuTIES OF THE DHIMMIS 


. ’ 
Z pat Permitted to construct new synagogues and churches within “ 
“Islam, due to the words of the Prophet (God bless him and gran 
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him peace), “There ts no castration jn Islam nora church” 
here is construction afresh.’ ‘ 


If the old synagogues and churches are demolished they m 
struct them. The reason is that buildings do not last forever A 8Y recon. 
has let them settle in the land, he has given them an assurance 8 the (ary 
them, except that they are not allowed to move them (to ue rebuild 
tion) as that amounts to new construction in reality. The me 
meant for seclusion is like the synagogue as distinguished from Ree = 
of prayer within a house as that is subservient to residence. This ie 
case in cities and not in villages, because it is the cities in which the . the 
bols of rites are established and are not to be confronted through rhe 
expression of what goes against them. It is said in our lands that they ™ 
to be prevented from constructing them in villages too for there too 
some symbols of rites. This view is related from the founder of the school 
(Aba Hanifah) about the villages of Kufah, for the majority of the resi- 
dents were Dhimmis. In the Arab lands, it is said, that this is forbidden 
in the cities as well as the villages, due to the words of the Prophet (God 
bless him and grant him peace), “Two dins cannot come together in the 
Arabian peninsula.” 

If a Dhimmi refuses to pay the jizyah, kills a Muslim, uses foul lan- 
guage for the Prophet (God bless him and grant him peace), or has 
unlawful intercourse with a Muslim woman, his compact is not to be 
terminated. The reason is that the end result of fighting is the imposition 
of jizyah not its actual payment, and the obligation persists. Al-Shafii 
(God bless him) said that using foul language for the Prophet (God bless 
him and grant him peace) amounts to a breach of his compact, for the 
reason that had he been a Muslim his faith would be annulled, likewise 
his assurance of safe-conduct is annulled for the compact of Dhimmah is 
a substitute for belief. We argue that using bad language for the Prophet 
(God bless him and grant him peace) is an expression of unbelief on his 
part and the unbelief associated with him does not prevent his compact, 
and the recurring unbelief does not remove the assurance. 

His compact is not terminated unless he moves over 
harb or the enemy subdue a territory and they wage war 4 
reason is that in this case they have become our warring ené 


to the dar al- 
gainst us. The 
mies and the 
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rol dhimmah has become devoid of utility, which is repelling the 


come fof the enemy. Allah knows what is correct. 
pis 


115.2 CHRISTIANS OF BANCO TaGHLIB 


the Christians of Banu Taghlib ane required to pay on their wealth twice 
heamount of zakat that the Muslims are required to pay, because ‘Umar 
(God be pleased with him) made a settlement with them for this in the 

vesence of the Companions (God be pleased with them)." This amount 
sg required to be paid by their women, but not their minor children. The 
i json is that the settlement was made for double of the zakat and such 
eeneet is obligatory for women, but not minors, so also in the case 
of double payment. Zufar (God bless him) said that it is not to be taken 
from their women either, which is also the opinion of al-Shafi'l (God bless 
him). The reason is that in reality it is jizyah as was stated by ‘Umar (God 
be pleased with him), “This is jizyah, so divide it up as you like,”" It is for 
this reason that it is spent on the avenues specific to jizyah, and there is 
no jizyah for women, Our argument is that it is wealth that has become 
due through a settlement and a woman is eligible for the imposition of 
such a liability on her. The avenues are the interests of Muslims, because 
itis wealth that belongs to the treasury and this wealth is not linked with 
jizyah. Do you not see that the conditions of jizyah are not observed for 
it. 

The (Muslim) client (rtawla) of a Taghlibi (freedman) is required to 
pay the kharaj, that is, jizyah, while the kharaj on land has the status of 
the mawla of a Qurashi (where it is not taken), Zufar (God bless him) 
said that it is to be doubled, due to the words of the Prophet (God bless 
him and grant him peace), “The mawla of a people is one of them.”" Do 
you not see that the mawla of a Hashimi is linked to him for purposes 
of the prohibition of zakat. Our argument is that this (taking double) ts 
a kind of leniency (as compared to jizyah for there is no accompanying 
humiliation), and the mawla is not essentially linked to such leniency. 

‘cordingly, jizyah is imposed on the client of a Muslim when he is a 


' 
by oe has preceded towards the end of the section on zakat on horses. It is recorded 


mh ayhagi in a lengthy tradition. Al-Zayla’t, vol. 2, 362, 
is in the tradition above. 


| his has preceded in the chapter on who is entitled to zakat and who is not. Al- 
Ma'l vol, 3, 455, ; 
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Christian as distinguished from the prohibition of sudaqah, beca 
hibitions are established by doubt, therefore, the client is associ 
the Hashing with respect to it (that is, for prohibition of sadagah), | 4; 
question is raised: what about the client of the rich man? we say cone 
not binding in the case of the client of a rich freedman insofar - aki 4 
not prohibited for the rich, for the rich man is entitled to take from ss: 
(especially if he is one of the collectors). Affluence prevents it, bie it 
not found in the case of the client. As for the Hashimi, he is not eas e 
to this support at all for he ts protected due lo his nobility and bine 
from the filth of the people, therefore, his client stands linked to him 

He said: What the imam collects from kharaj, from the wealth of the 
Bana Taghlib, from what is paid as a tribute to the imam by the enemy. 
and from jizyah is to spent for the welfare of the Muslims like forti- 
fications for defence, arched bridges, and embankments, He also pives 
from this to the Muslim judges, officials and jurists what is sufficient for 
their subsistence. In addition to this, he pays from this for the rations of 
the fighters and their families. The reason is that it is the wealth of the 
treasury, and it has reached the Muslims without fighting, therefore, it is 
meant for the welfare of the Muslims, and these persons are their officials. 
The allowances of the children are the liability of their fathers, If be does 
not pay what is sufficient for them, they would be in need of earning and 
would not be free for engaging in battles. 

If a person dies during the middle of a year, he has no share from the 
grant, because it is a type of support and is not a debt. It is for this reason 
that it has been called ‘ata’ (grant). Thus, it cannot be owned prior to 
its being taken into possession; and it is extinguished upon death. Those 
entitled to the grant (‘ata’) in our times are like the qadi, the teacher and 
the mufti. Allah knows best. 
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Chapter 116 
Rebels (Bughal ) 


When a group of Muslims take control of a land and move out of obedi- 
ence to the inant, he is to invite them to return to the main community 
and is to remove the doubts that they have. The reason is that “Ali (God 
be pleased with him) did in the case of the people of Hartra’ betore 
engaging them in battle." The reason is that this is the easier of the two 
choices and, perhaps, the mischief will be repelled through this, therefore, 
he begins with it. 

He is not to commence hostilities until they start them. If they com- 
mence hostilities, he is to engage them till the dispersal of their group. 
This feeble servant (Author) says: This is how al-Qudari (God bless him) 
has stated it in his Mukhtasar. The Imam known as Khuwahar'zadah 
(Gad bless him) has mentioned that in our view it is permissible to 
engage them in battle if they arm themselves and gather for hostilities. 
Al-Shafi'i (God bless him) said that it is not permitted to engage them in 
battle till they actually commence hostilities, because it is not permitted 
to Killa Muslim, except in defence, and these people are Muslims. This is 
distinguished from the case of unbelievers for their unbelief itself is a per- 
Miting factor, in his view. We rely on the argument that the rule revolves 
‘round the evidence, which is their gathering together and assuming mil- 
fe The reason is that if the imam waits for long for their actual 
ia 9 » UIs Possible that he may not be able to defend, therefore, he relies 
rakict evidence due to the necessity of repelling their mischief. If the 
tet ee him that they have taken up arms and are poised tor bat- 
see tp gay for him to capture them and to imprison them till they 

tir resistance and to offer repentance, This is for repelling their 


ti 
“*tecorded by al-Nasa’i in al-Sunan al-Kubra, Al-Zayla'i, vol. 3, 462- 
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Their families will not b 


: e ensl. i 
as spoils and) divided up. peal 


=n their wealth be (tak 
This is based on i ‘Ali “3 
ee with him) during the Battle of Jamal: ee se oe n 
Privacy of families will not be violated and wealth will not b oh 2 
This is treated as a model in such cases. He is statement in on ema 
. ae to mean “when they do not have a supporting ante 
ak 4 sucha supporting group, the imdam is to execute the prisoner, but 
if he es he can imprison him, due to what we have said, for these people 
are Muslims and Islam grants protection to life and wealth. ie 
There is no harm if the Muslims use their weap 
are in need of doing so. Al-Shafi'i ( 
mitted. The same disagreement ap 


‘ons in combat, if they 
God bless him) said that it is not per- 


ee ne plies to using their riding animals. He 
maintains that it is wealth of a Muslim, therefore, utilising it without his 


consent is not permitted. We reply on the report that ‘Ali (God be pleased 
with him) divided the weapons among his companions at Basrah, and it 
was a division due to need not for ownership. Further, the imam has a 
right to do so in the case of wealth owned by those supporting him, there- 
fore, doing so in the wealth of rebels has higher approval. The underlying 
meaning is the bearing of a smaller injury to ward off a more grievous 
injury. 


*It is recorded by Ibn Abi Shaybah. Al-Zayla‘i, vol. 3, 463. 
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_ nam is to take their wealth into custody, and is not to return it 
The ima nt, If they do repent he is to return it to them. As for not 
patil they ee have already elaborated it. In the case of custody, it is 
dividing _ a ‘off their mischief by weakening their power, therefore, he 
done to aS rate dy away from them even ifhe is not in need of it. He is, 
takes it ok cell the riding animals as preserving the price is more rational 
Saint ie for returning the wealth after their repentance, the reason 
an , 


. that the necessity is over and their is no demand to convert them into 
is 


spoils. 

; What the rebels have collected by way of kharaj and ‘ushr, from the 
jands that that they came to control, is not to be collected a sige time 
by the imam. The reason is that the authority of the imam to collect is 
based upon the protection he accords to the residents, and he was not 
able to protect them. 


If they spent the collected amount on lawful avenues, the person 
from whom it was collected stands rewarded, because the right of the 
beneficiary has reached him, but if they did not spend it on the rightful 
avenue, then the matter for the residents is between them and Allah with 
respect to its repayment, because what is due has not reached the rightful 
beneficiaries. This humble servant (Author) says: They (the Masha’ikh) 
said that there is no repayment for them in the case of kharaj, because 
those who took them were warriors, even if they were rich. In the case 
of ‘wshr (there is no repetition) if they were poor, because it is the right 
of the poor. We have elaborated this in the topic of Zakat. In the future, 
the imam will take the dues as he is protecting them due to his regaining 
control and authority. 


If a person kills another, and both were from the military force of the 
rebels, after which their area is conquered, then they (the killer) is not 
liable for anything. The reason is that the lawful imam had no authority 
over them at the time of the homicide, therefore, it did not give rise to 
liability, as in the case of homicide in the dar al-harb. 


If they take contro] of a city and a resident of the city intentionally 
kills another resident of the city, and thereafter the city is conquered, 
gisas is to be extracted from the killer. The interpretation is that when 
they did not implement their own laws on the residents and were dis- 
ladged before they could do that. In such a case, the authority of the 
imam is not severed, therefore, retaliation is obligatory, 


a 
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If a person from among the Ahl al-‘Adl (those in lawful authori 
kills a rebel, he will inherit from him. If the rebel kills him and gq nity) 
believed J was on the lawful side, but | am now on the lawful side? be 
inherits from him. If he says, “I killed him knowing that J was es : 

oy : : . Pe weer the 
unlawful side,” he will not inherit from him. This is the position accord 
ing to Aba Hanifah and Muhammad (God bless them). Abi Yasyf G 4 
bless him) said that the rebel will not inherit in cither case, This is a: 
al-Shafi''s opinion. The basis is that the ‘adil, ifhe kills a rebel or feites ; 
his wealth, he does not compensate nor has he committed a sin, bécaile 
he is commanded to fight them to repel their mischief. If the rebel kills 
an ‘adil, he is not liable in our view, but he does commit a sin, Al-Shafiy 
in an earlier opinion said that he is liable for compensation, On the same 
disagreement if an apostate repents, when he has destroyed life or wealth, 
he (al-Shafi't) maintains that he has destroyed protected wealth or he has 
killed a protected person, therefore, he is to compensate, on the analogy 
of the position prior to the use of force, We rely on the consensus (ijmia’) 
of the Companions (God be pleased with them) that has been reported by 
al-Zuhri. Further, he has killed on the basis of a fasid evidence, and such 
an evidence is linked with one that is valid when it is supported by the use 
of force as an evidence of defence, just like the use of force in the case of 
the enemy and its justification. The absence of compensation is due to the 
fact that the rules (in this world) are based upon obligations and duties, 
and there is no duty due to the existence of permissibility on the basis of 
justification. There is also no obligation due to the absence of authority 
and the existence of hostilities, however, authority remains prior to hos- 
tilities, and in the absence of a justification obligation is established as a 
matter of belief, as distinguished from sin, because hostilities do not affect 
the right of the Lawgiver. When this is established, we say that the killing 
of a rebel by an ‘Adil is justifiable homicide, therefore, it does not pre 
vent inheritance. According to Aba Yusuf (God bless him) in the case of 
killing of an ‘adil by a rebel the irregular justification is acknowledged for 
purposes of repelling mischief, while the need here is to establish ae 
ment to inheritance, therefore, the justification cannot be acknowledge 
with respect to inheritance. The two jurists argue in this that there ae 
need for doing away with prevention of inheritance, because being @ Li pee 
relative is the cause of inheritance, therefore, an irregular evidence re 
be acknowledged for this purpose. The condition here, however will ‘ 
that it is based on his morality. Thus, if he were to say, “I knew that ye 
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ss unlawful side,” the repelling of prevention will not be found and 
io sation will be due. 
compe! nid: It iS disapproved to sell weapons to those who do mischief 
St military contingents, because it amounts to supporting dis- 
or t0 ¢. There is no harm in selling at Kufah to the residents of Kufah 
COE person selling does not know them to belong to the group of 
when eee reason is that domination in the cities is of the law-abiding 
ries Thereafter, it is disapproved to sell the weapons alone and not 
cop ‘hinge that are vot used for fighting, but are in the manufacture. 
ee not see that it is disapproved to sell musical instruments and 
ae wood. The same is relationship between wine and grapes, Allah 
knows what is correct. 
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Laqit (Foundling) 


Ch. 117: The Legal Status of the Foundling 


Ch. 118: Managing the Affairs of the Foundling 





Chapter 117 


The Legal Status of the Foundling 


The term /aqit (foundling) is used keeping in view its future insofar as it 
is taken into custody. Picking up (taking into custody) is recommended 
as in this there is the survival of the child. If the person is convinced that 
the child will die, taking into custody is obligatory. 

He said: The foundling is a free person. The original rule for a human 
being is freedom. Likewise, the dar al-Islam is the dar of free persons, and 
the rule assigned is that for the majority. 

The maintenance of the foundling is the responsibility of the bayt 
al-mal (treasury). It is related from “Umar and ‘Ali (God be pleased with 
them), The reason is that the foundling is a Muslim, who is unable to earn 
and has no wealth, nor does he has close relatives. Thus, he resembles 
a cripple (invalid) who has no wealth or relatives, Further, the treasury 
inherits his estate, therefore, al-kharaj bi’-d-daman (earning is based on 
the liability to bear loss or to give compensation), for which reason com- 
pensation for his offences is also the liability of the treasury. The person 

taking the foundling into custody is deemed to make a voluntary dona- 
tion by spending on the foundling due to the absence of wilayah, unless 
he is ordered by the gadi to do so that it becomes a debt against the 
foundling due to the general authority of the qadi. 

He said: If a person takes the foundling into custody then no other 
person has the right to take the child away from him, because his right 
comes to be established due to his prior possession. 

Ifa claimant claims that the foundling is his child, then his statement 
is to be accepted, and this means when the person taking custody has not 
claimed paternity of the child, This is based upon istihsan, while analogy 
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It is also said that negati 


claim of paternity, If the Person who has taken custod lime so this 
itis said that it is valid both by Way of istihsan as well os 
view, however, is that it is based upon the difference be 
istitsan (as mentioned), and its rule was known in Kitab al-As| 
} If two Persons claim him and one of them points to a marl 
tification on his body, he is to be given preference, The reason is th 
the apparent facts support his claim due to the conformity of the a i" 
of identification with his statement. If none of them describes a ine a 
identification, then he is considered the child of both due to their e i 
ity in terms of the cause. If, however, the claim of one of them was ae 


a mark of iden. 


If a child is found in one of the cities of the Muslims or in one of 
their villages and a Dhimmi claims it to be his son, the paternity of the 
child is assigned to him, but the child is a Muslim. This is based upon 
istihsan, because his claim includes paternity, which is beneficial for the 
minor, while negation of Islam is established through the dar (territory) 
and this is harmful for the child, Consequently, his claim is allowed in 
what is beneficial for the child and disallowed in what is harmful for him. 

If a child is found in one of the villages of the People of the 
Dhimmah, or in a synagogue or a church, then he is deemed to be a 
Dhimmi. This is the unanimous response when the person who finds 
him is a Dhimmi. When the person finding him in such a location is a 
Muslim or is a Dhimmi finding him in the locations specific to the Mus- 
lims, then the narrations vary, In the book of the Lagit, the location has 
been given precedence as that comes first, while in the Book of Da'wa, _ 
some manuscripts, the finder is given precedence. This is a narration 0 
Ibn Sama‘ah from Muhammad (God bless him) based upon the strength 
of possession. Do you not see that status is determined on the basis ae 
the dar, thus, if one of them was taken captive along with the minor, 
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Chapter 118 


Managing the Affairs of the Foundling 


If some wealth is found on the person of the foundling, tied to him, then 
it belongs to the foundling, on the basis of the obvious conclusion. Like- 
wise, if this wealth is tied to his riding animal when he is riding it, due 
what we have mentioned. Thereafter, the finder is to spend it on him 
according to the orders of the qadi, The reason is that it is found wealth 
and it is the qadi who has the authority to spend such wealth, It is said 
that he may spend it without the directive of the qadi, because it obvi- 
ously belongs to the foundling. He has the authority spend on, and to 
buy, things that are necessary for the foundling, like food and clothing 
as they are part of expenditure. 


The person finding the child does not have the authority to marry 
her, due to the absence of the basis of such authority based on kinship, 
ownership or judicial authority. 


The finder does not have the authority to undertake transactions in 
the wealth of the foundling, on the analogy of the mother. The reason 
is that the authority to undertake transactions is for the growth of such 
wealth, and this is established on the basis of perfect managerial judge- 
ment and abundant affection for the child, and each one of them (mother 
and finder) possesses one of these traits. 


He said: It is permitted to him to accept a gift on behalf of the 
foundling, because that carries pure benefit. It is for this reason that the 
minor possesses such authority on his own when he possesses discretion. 
This authority is also possessed by the mother and the guardian. 


He said: It is permitted to him to hand him over for apprenticeship 
in a trade, because this is for training him and for ensuring his survival. 
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He said: He may also offer his services for hire. This feeb}, 5 
says: This is the narration of al-Quduri (God bless him) in his Mukhe: { 
It is stated in al-Jami‘ al-Saghir that he is not to offer his services for Aci 
It is mentioned in the disapproved acts, and this is the correc View i. 
reasoning for the first view is that it pertains to his training. The ‘eae 
ing underlying the second view is that he does not possess the atic : 
to destroy his benefits, and in this the finder resembles the uncle anq net 
the mother, because she possesses this authority, as we will be Mentionin 
in the chapter of disapproved things. Allah knows what is correct, 
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(Found Property) 


1,119: The Legal Status of Found Property 359 
Ch. 119 


o; Claims on Found Property and its Identification 361 
Ch. 120: 





chapter? 


el egal Status of Found Property 
qhe 


4. Found property is a trust (amanah) when the finder takes wit- 
al the is acquiring it to preserve it and that he will return it to the 
s abiek The reason is that taking Possession of property in this 
1B iin the presence of witnesses) is permitted according to the shari‘ah; 
way (i it is preferred according to the jurists generally, It is obligatory 
in hard is fear of loss, according to what the jurists said. When this 
Nee rule it is not liable to compensation. Likewise if the owner and the 
is a confirm that he took possession on behalf of the owner, because 
on confirmation is proof in their favour and becomes like testimony. 
if he acknowledges that he took possession for himself, he is liable on 
the basis of consensus (ijma*), because he acquired the wealth of another 
without his permission, and also without the permission of the shari‘ah. 
If witnesses do witness the act of taking and he says, “I took possession 
on behalf of the owner, but the owner rejects his claim, he is to compen- 
sate the property, according to Abu Hanifah and Muhammad (God bless 
them), Aba Yasuf (God bless him) says that he is not to compensate the 
loss, and his statement will be given preference, because the act of taking 
prima facie supports him, because he preferred the fear of Allah in doing 
good to the commission of sin. 

The two jurists argue that he acknowledged bringing about the cause 
ofcompensation, which is the taking of the wealth of another and claimed 
what is meant to absolve him of liability, that is, taking on behalf of the 
owner, but in this doubt has occurred, therefore, he is not absolved of 
liability. What he (Aba Yusuf) mentions about the prima facie position is 
opposed by another similar position, because it is obvious that the person 
undertaking the transaction was acting on his on account. It is sufficient 
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in the taking of witnesses to say, “If you hear a person calling out for 
lost property, then you are to guide him to me.” This is the rule whether 


the found property consists of a single item or many, because lugtah is 
generic term. ‘ 


Chapter 120 


Claims on Found Property and its Identification 


He said; If the found property is worth less than ten dirhams then he is 
to keep it available for identification for several days, but if it is valued 
at ten dirhams or more he is to make it available for identification for a 
whole year. This feeble servant (Author) says: This is the narration from 
Abii Hanifah (God bless him). His words, “several days,” mean in accor- 
dance with what he considers appropriate. Muhammad (God bless him) 
determined it in Kitab al-Asl to be one year without giving details about 
the value being less or more. This is also the opinion of Malik and al- 
Shafi'l (God bless them), due to the words of the Prophet (God bless him 
and grant him peace), “If someone finds property he is to have it identi- 
fied for a year,” and there is no detail in this. The reasoning for the first 
view is that the determination of one year was laid down about found 
property that was valued at one hundred dinars, which is equivalent to 
one thousand dirhams. Ten dirhams and what is more than this comes 
within the meaning of one thousand insofar as it is relevant for ampu- 
tation of the hand and the legalisation of marriage. In terms of zakat, 
however, ten dirhams do not fall within the meaning of a thousand. Con- 
sequently, we have made identification obligatory for a year by way of 
precaution. What is less than ten does not fall within the meaning of one 
thousand in any way, therefore, we have left it to the discretion of the 
person facing the situation. It is said that none of these estimations are 
binding and the matter is to be left to the discretion of the finder, and 
he is to have it identified till he is convinced that the owner is no longer 
looking for it. Thereafter, he is to give it away as charity. If the found 


“There are several traditions in this recorded by al-Dar’qutni and others. Al-Zayla'i, 
vol, 3, 466. 
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thing is something perishable, he is to have it identified till he fears that 
it will perish, then he is to give 1t away as charity. It is necessary to have 
the property identified at the location where he found it and in the main 
mosque, as that is more likely to ensure that it will teach its owner. If the 
found property is something that the owner will certainly not look for 
like date-stones or pomegranate seeds, then it is permitted to cast them 
aside and to utilise them without identification, however, such things will 
stay in the ownership of the owner as it is not lawful to make an unknown 
person the owner. 

He said: If the owner comes (he is to deliver it to him) otherwise he is 
to give it away as charity, so that the right reaches the one who is entitled 
to it, which is obligatory as far as it is possible. This takes place by delivery 
of the corpus of the property when the owner if found, or the delivery of 
the counter-value, which is correct taking into account the ratification of 
the of the charitable donation by the owner. He may, however, hold on to 
the property in the hope of finding its owner. 

He said: If the owner turns up, that is, after the finder has made a 
charitable donation, then he has the option to allow the donation to 
be implemented, for which he will be rewarded, because the donation 
even though it was undertaken with the permission of the shar‘ (law) 
it was not undertaken with his permission and is suspended subject to 
his ratification. The ownership for the poor donee is established prior 
to such ratification, therefore, the ratification does not depend upon the 
existence of the subject-matter. This is different from sale by the unau- 
thorised agent (fudali), which is established only after ratification of the 
sale, If he likes he may hold the finder liable, because he delivered his 
wealth to another without his permission, except that this was done due 
to permissibility from the law (shar‘). Such permission, however, does 
not negate the claiming of compensation as a right by the subject, just 
like the consumption of the wealth of another in a state of duress. If he 
likes he may hold the paor person liable for compensation if the property 
is destroyed in his hands, because he took possession of his wealth with- 
out his permission. If the property exists, he may take it as he has found 
his property with its corpus intact. 

He said: It is permitted to take possession of goats, cows and camels 
as found property. Malik and al-Shafi'i (God bless them) said that when 
= and cows are found in the wilderness, it is better to leave them 

one. The same disagreement governs horses as well. These two jurists 
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argue that the original rule about the taking of another's property is pro. 
hibition, while permissibility is due the fear of loss, When the take 
is equipped with that with which it can defend itself such loss is rare 
but there is a possibility of loss, therefore, 


the ruling given is that of dis- 
approval and the recommendation of leaving it alone. We maintain that 
it is found property whose loss is likely, therefore, taking possession is 


recommended followed by identification so that the wealth of the public 
does not suffer a loss, just like the case of goats. 

If the finder of property undertakes expenditure on it without the 
permission of the judge then such expenditure will be considered a 
donation, due to the lack of authority on his part over the liability of the 
owner. If he spends with the permission of the judge then it will amount 
to a debt against the owner, because the adi has authority over the wealth 
of the missing person for his interest. His interests are preserved through 
expenditure, as we will elaborate, 

When the matter is referred to the qadi, he is to examine it. If the 
animal has some utility, he is to give it on rent and spend on it from 
the rent received. The reason is that in this there is the survival of the 
corpus by keeping it in the ownership of the owner without placing the 
obligation of a debt on him. He does the same with a runaway slave. If the 
animal does not have such utility, and he fears that the expenditure will 
consume its value, he is to sell it and preserve its price, so as to preserve 
in meaning when it is difficult to preserve it in substance. If it is better to 
spend on it, he is to permit this (to the finder) and deem the expenditure 
to be a debt against the liability of the owner, for he has been appointed 
to watch over interests, and in this there is the securing of the interests of 
both sides. The jurists (Masha’ikh) said that he is to order expenditure for 
two or three days estimating the time in which the owner is likely to turn 
up. If the owner does not come, he is to order the sale of the property, 
because the continued incurring of expenditure will lead to the loss of 
the property, therefore, his interest is not secured through expenditure 
over a long period. 

The Author (God be pleased with him) said: In Kitab al-Asl the stip- 
ulation of testimony (on the part of the finder) is made, which is correct. 
The reason is that such property may be in his possession as usur ped 
property, in which case he is not to order expenditure rather heisto x 
its custody by way of deposit. Accordingly, it is essential to as tes 
mony so as to uncover the true situation. The testimony given here ’ 
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not for purposes of adjudication.’ If the finder says that he has no sup- 
porting testimony, then the judge is to say to him, “Spend on it if you are 
speaking the truth with respect to your claim.” Consequently, he will have 
recourse to the owner if he is truthful, but he will not if he is a usUrper, 
His statement in the Book “and he is to deem the expenditure as a debt 
against the owner,’ is an indication of the direction that he has recourse 
to the owner if he turns up, but he is not to sell the found property if the 
gadi has stipulated recourse to the owner. This is one narration, and it is 
correct. 

He said: When he appears, that is, the owner then the finder has the 
right to refuse delivery till he presents the amount incurred as expen- 
diture. The reason is that the property is alive due to his expenditure. It 
is as if he is regaining ownership through him, and in this it resembles 
sold property. A closer case is that of one returning a runaway slave for 
he has the right to imprison the slave till the payment of the reward (ju'l), 
due to what we have mentioned. Thereafter, the debt arising as a result of 
expenditure is not extinguished due to the death of the property in the 
possession of the finder prior to restraining it, but it is extinguished if it 
dies after imprisonment (restraining), because by restraining it becomes 
like mortgaged property. 

He said: Property found in the Hil and the Haram are the same, 
Al-Shafi'l (God bless him) said that it is obligatory to undertake identifi- 
cation of the property found in the Haram till the owner appears, due to 
the words of the Prophet (God bless him and grant him peace), “Property 
found in the Haram is not lawful, except for one who identifies it.”’ We 
rely on the saying of the Prophet (God bless him and grant him peace), 
“Preserve its container and rope, and then have it identified for a year.” 
This does not give details. The reason is that it is found property and in 
giving it away as charity after the passage of the period of identification 
there is the preservation of the ownership of the owner in some respects, 
therefore, he can come to own it as in the case of other types of found 
property, The interpretation of what he has related is that taking pos- 
session of found property is not permitted except for identification. The 
mentioning of the Haram is for the reason that this will not do away with 


*Testimony is given against a litigant who denies, but there is no one here to appose 
the request. It is merely to discover the nature of the property. 

‘It is recorded by al-Bukhari and Muslim. Al-Zayla‘t, vol. 3, 467. 

‘It is recorded by all the six Imams of the sound compilations. Al-Zayla’l, vol, 3, 468, 
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. sequirement of identification as it is a place that is oby; 
: is obviously for the 

He said: If a man comes and claims th iti 

to him until he brings testimony to the oc. Whedon vid i ten 
tifyine marks, it becomes lawful for the finder to give it shen mp 
nat to be compelled to do so through adjudicatie, Milk and sha 
(God bless him) said that he is to be Compelled. The identi Hanae 
like stating the weight of the dirhams and thei lenge 


: Ir number, identify; 
rope that ties them or the purse. These two jurists argue that aoe se 
ossession disputes the possession and not ownership, theitincdiencts 
, crip ~ 


tion alone is stipulated due to the existence ofa dispute in some Tespects. 
The rendering of testimony is not stipulated due ta the non-existe f 
the dispute in other respects. We maintain that Possession is the intend 5 
right like ownership, therefore, he is not entitled to it without proof, 5 
that is testimony on the analogy of ownership, except that it is lawfial for 
him to deliver it due to the correct statement of the marks of identifica- 
tion. This is based upon the saying of the Prophet (God bless him and 
grant him peace), “If the owner appears and identifies it container and 
number, deliver it to him.”’ The rule of permissibility is made by act- 
ing upon the well known tradition, which is the saying of the Prophet 
(God bless him and grant him peace), “Testimony is the obligation of the 
plaintiff.”* He is to take a surety for him for strengthening the transac- 
tion. There is no disagreement in this, because he is seeking the surety 
for himself as distinguished from an heir who is missing. It is said that if 
he does deem him truthful, he is not to be compelled to deliver, like the 
agent for taking possession of a deposit when he is deemed truthful. It is 
also said that he is to be compelled, because the owner in this case is not 
obvious, while the owner depositor is known. , 
The found property is no to be donated by way of ees 5 es, 
person, because the thing ordered is the giving of charity, due to the say 


ing of the Prophet (God bless him and grant him peace), “If he does not 


o prest 
turn up,” that is, the owner, “then donate it by way of charity.” Charity 


Ss 
: Ff 68. = 
‘Tt is recorded by Muslim. Al-Zayla’, vol. 3:4 sri: Al-Zayla’, vol. 3 
‘The details of this tradition are provided in the chapter on da‘w 
‘i, vol. 35 
468. =iy = and others. Aj-Zayla'l, YO 
’This has preceded, and is recorded by al-Dar’quin' 2 
468, 
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is not meant for the rich person, and in this it resembles the obj; 
charity (zakat). story 

If the finder of property is rich, it is not lawful for him to util; se th 
found property. Al-Shafi‘l (God bless him) said that it is permitteg duc 
to the saying of the Prophet (God bless him and grant him peace) in : 
tradition from Ubayy (God be pleased with him), “If the owner aie 
deliver it to him otherwise utilise it,” although he was a rich person,’ The 
reason is that it is permissible for the poor person so that he may agree tg 
take care of it, but this attribute is shared by the rich person. We main. 
tain that it is the wealth of another person, therefore, its utilisation is 
not permitted without his permission, due to the unqualified meaning 
in the texts, while the permissibility for the poor person is due to what 
we related or due to consensus (ijma‘). Accordingly, what is beyond this 
(the rich man) continues to be governed by the original prohibition. The 
meaning of “rich person” can be construed from the tradition to apply to 
possibility of his need during the period of identification, while the poor 
man may be reluctant to accept it during this period. Further, utilisation 
by Ubayy (God be pleased with him) was based on permission by the 
Imam, and this permitted with his consent. 

If the finder of the property is poor then there is no harm if he utilises 
it himself, insofar as there is the securing of interests in this from both 
sides. It is for the same reason that it is permitted to give it to a poor 
person other than him. 

Likewise if the poor person is his father, his son or his wife, if he 
himself is rich, due to what we have said. Allah knows best. 


®It is recorded in the two Sahihs, Al-Zayla‘i, vol. 3, 469. 
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Chapter 121 


The Legal Status of the Runaway Slave 


Capturing ‘the runaway slave is preferable for the person who has the 
strength to capture him, insofar as there is the revival of the right of the 
master in it. As for the lost slave, it is said that the same applies to him. 
It is also said that leaving him alone is better, because he is not likely to 
depart from his location, and this will lead to the owner discovering him, 
but this is not the case with the runaway slave. Thereafter, the person who 
captures the runaway slave brings him before the sultan, because he is not 
able to take care of him on his own, as distinguished from found property. 
When the runaway is brought to the sultan, he is to imprison him, but if 
the lost slave is brought to him he is not to imprison him. The reason is 
that he cannot be sure that the runaway will not run away a second time, 
as distinguished from the lost slave. 


If a person brings back the runaway slave to his master from a dis- 
tance of three days journey or more, then the reward of forty dirhams is 
due from the master to this person. If it is a distance that is less than this, 
then he is to be paid according to the estimated reward. This is based 
upon istihsan, Analogy dictates that there is no reward for him, unless 
it was stipulated. This is the opinion of al-Shafi‘i (God bless him). The 
reason is that he is voluntarily donating the benefits, therefore, it resem- 
bles the case of the lost slave. We rely on the report that the Companions 
(God be pleased with them) agreed upon the obligation of ju‘l in princi- 
ple, except that there were some among them who determined a reward of 
forty, while there were others who determined it to be less. Consequently, 
we determined it to be forty for the minimum distance of a journey and 
less than that for a smaller journey by reconciling and combining the 
varying reports. The reason is that the imposition of reward is construed 
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in principle to ensure return, because securing voluntary is rare, thus, it 
achieves the preservation of the wealth of the people. Such estimation is 
on the basis of transmitted evidence and there is no report with respect 
to the lost slave, therefore, the analogy is prevented. Further, the need to 
take into custody the lost slave is less than that of the runaway, because 
the lost slave does not hide, while the runaway conceals himself. The estj- 
mation of the reward in case of return from a distance that is less than 
that of a journey depends upon their agreement or is left to the discre- 
tion of the adi. It is said that the forty dirhams are to be divided over 
three days as this is the minimum duration of a journey. 

He said: If the value of the slave is less than forty, he is to be awarded 
the value less one dirham, The Author (God be pleased with him) said: 
This is the opinion of Muhammad (God bless him). Aba Yusuf (God 
bless him) said that he is entitled to forty dirhams, because this deter- 
mination was established by the text, therefore, the reward is not to be 
reduced, Consequently, it is not permitted to negotiate a higher amount 
as distinguished from negotiation for less, because that is reduction on 
the bounty-hunter’s part. Muhammad (God bless him) argues that the 
purpose is to encourage another to return him so that the wealth of the 
owner is revived. Accordingly, a dirham is reduced so that he is said to 
deliver something to him and leads to the realisation of a benefit. The 
umm al-walad and the mudabbar in this respect are the same as the reg- 
ular slave when the return of the slave is made within the lifetime of the 
master as in this is the revival of his ownership. If they are returned after 
his death there is no ju'l for them, because they are emancipated with his 
death, as distinguished from the regular slave. If the person bringing back 
the slave is the father of the master, or his son, and he is among his depen- 
dents, or one spouse does it for the other, then there is no jul, because 
these persons undertake the return voluntarily, and they are not included - 
in the unqualified implication of the statement in the Book. 


Chapter 122 


Returning the Slave and Compensation 


He said: If the slave runs away from the custody of one who was return- 
ing him, then he is not liable for anything. The reason is that he is a 
trust in his possession, but it applies where he took witnesses, and we 
have mentioned this in the topic of found property. The Author (God be 
pleased with him) said: It is mentioned in some manuscripts that he is 
not entitled to anything, and this too is true, because he is like the seller 
in relation to the owner. It is for this reason that he is to keep the runaway 
restrained till he receives the reward with the same status as the seller who 
restrains the sold property so as to claim the price. Likewise if the slave 
dies in his custody, he is not liable for anything, on the basis of what we 
said. 
He said: If the master emancipates him as soon as he meets him, he 
is deemed to have taken possession through the emancipation. As in the 
case of the purchased slave. Likewise if he sells him to the person return- 
ing him so as to deliver the counter-value to him. Returning the slave has 
the hukm of sale, but it is sale in some respects alone, for it does not fall 
under the proscription laid down about the sale of something that is not 
taken into possession, thus, it is permitted (even without possession). 
He said: It is essential that when he captures him he take witnesses 
to the effect that he is taking him into custody to return him. Taking 
of witnesses is obligatory upon him for such custody according to the 


opinion of Abi Hanifah and Muhammad (God bless them) so much so 
out taking witnesses there is no ju 1 for 


that if a person returns him with ) 
him in their opinion. The reason is that the relinquishing of witnesses is 
evidence of the fact that he captured him for himself. It is as if he bought 
him from someone who took him into custody or received him through a 
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im, and when such a person returns him to the master 
there is no ju‘l for him, because he is returning him for himself, unless 
he takes witnesses that he is buying him for returning him to his master, 
in which case he will be entitled to ju‘l, but he is making a voluntary 

ion in the payment of the price. 

retake a anvaalaes had been pledged then the ju'l (reward) is to be 
paid by the pledgee, because he revived his financial value through the 
return, and that is his right. The reason is that satisfaction of his claim 
is through this value and the reward is in lieu of the revival of the value, 
therefore, he is liable for the reward. Return during the lifetime of the 
pledgor or after it is the same, because the pledge is not annulled due to 
death. He is liable for the reward when the value of the slave is equal to the 
debt or less than it. If it is more than this then it is estimated in the ratio 
of the debt and the rest is to to be paid by the pledgor, because his right is 
involved to the extent of the liability for loss. It, thus, resembles the price 
of the medicine or retrieving him through ransom after the omission of 
an offence. If the slave is under debt (being an authorised slave) then the 
master if the master sells him choosing to repay the debt, he begins by 
paying the ju‘l first and the rest is for the creditors, because the reward is 
a burden on ownership and ownership in the slave is suspended. The ju'‘l 
becomes obligatory on the person for whom the ownership is established. 
If the slave is an offender, then if the master decides to pay ransom so as 
to reclaim the benefit, he is obliged to pay the reward. It is to be paid by 
the awliya’, due to the return of the benefit to them, if the master decides 
to deliver him to them. If the slave had been gifted then it is due from 
the person to whom he had been gifted, even if the person gifting revokes 
the gift after the return of the slave. The reason is that the benefit did not 
accrue to the donor as a result of the return of the slave, but due to the 
donee’s relinquishing transactions in the slave after his return. If the slave 
was owned by a minor, then the ju‘l is to be paid from his wealth as it is 
a burden of his ownership. If his guardian ( wast) returns the slave, then 
there is no ju‘l for him, because causing the slave to return is part of his 


duties. Allah knows what is correct. 


gift or inherited h 
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Chapter 123 


The Missing Person and his Wealth 


If a man disappears and his whereabouts 
eosst a cite he : alive or dead, the qadiis to appoint 
: i ie th, manage his affairs and secure his 
claims. The reason is that the gadi appoints an administ 
who are unable to administer their own affairs, The rai for all those 
these attributes and has become more like a tna = ae person has 
at sane person, In 
the ep eee Ee an administrator for his wealth and an executor for 
he te gi psig tpn con Hs ne 
. at it is not known whether he 
(the mafqud) took possession of his revenue, or took possession of his 
claim that has been acknowledged by one of his debtors, when all this 
pertains to the category of administration. He is to institute litigation for 
the recovery of debts arising out of his contacts, because he is now the 
principal for securing his rights. He is not to initiate litigation in mat- 
ters for which authority was delegated to the mafqud (wilayah) nor for 
his share in real estate or goods that are in possession of another per- 
son. The reason is that he is neither the owner nor his deputy; he is an 
agent authorised by the qadi to take things into possession. He is not 
authorised to undertake litigation (of all types) according to the unan- 
imous view. There is disagreement about litigation when he is an agent 
for taking possession of debt claims on behalf of the owner. As there is 
disagreement, his acts are to be approved judicially against the missing 
person. His acts are not valid, unless they are approved by the qadi, who 
gives a decision, as this is a matter that is subject to ijtthad. Thereafter, in 
things that he fears wastage, they are to be sold by the qadt if he is unable 


(place of his location) are not 
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to preserve them in their original form. This means that he is to preserve 
them in meaning (value, through the sale). 

He is not to sell things in which there is no likelihood of wastage for 
the sake of maintenance or other reasons. The reason is that he does not 
possess authority (wilayah) over the missing person, except in matters 
that will preserve his wealth, therefore, he is not at liberty to go beyond 
the preservation of the form when that is possible. 

He is to spend on his wife and children out of his wealth. This rule 
is not confined to his children alone, but in general for all close relatives 
of his children. The principle is that whoever is entitled to maintenance 
out of his wealth during his presence, without a decision from the gadi, 
is to be provided maintenance from his wealth during his absence, The 
reason is that a judicial order lends support to it. To each person who is 
not entitled to maintenance out of his wealth during his absence, because 
maintenance in such cases is through a judicial pronouncement against a 
person not present is not permissible. The first priority is that of minor 
children and old women to whom are linked old males as well. In the 
second level are brothers, sisters, maternal uncles and aunts. 

His statement,' “out of his wealth,’ means dirhams and dinars. The 
reason is that their right pertains to food and clothing, and when this not 
found in his wealth, the satisfaction of this right is in need of a judicial 
pronouncement for conversion into value, and these are the two curren- 
cies, Metal (gold and silver) dust has the same status for this rule as it is 
a suitable for valuation like currencies. This (that we have stated) is the 
case when the wealth is in the possession of the gadi. If the wealth is in the 
shape of a deposit or a debt he is to spend out of it on them, if the custo- 
dian and debtor are acknowledging the debt and the deposit along with 
the existence of marriage (between the mafgid and the beneficiary) and 
paternity, and this is so when these facts have not already been proved 
before the qadi. If the facts stand proved before him, there is no need for 
an acknowledgement. If one of the categories stands proved—deposit and 
debt or marriage and paternity—he is to stipulate acknowledgement for 
what is not proved. This is the sound view. If the custodian or the debtor 
pay without the order of the qadi, he is to hold the custodian liable and 
is not to absolve the debtor, because they have not paid to the one who 
rightfully owns the claim nor to his representative. This is different from 


‘Al-Qudiri’s. 
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the case where they pay on the orde adi nes 
representative. tof the qadi, because the gadi is his 
Ifthe custodian and the debtors deny the claims themselves or d 
the existence of marriage or paternity, he is not to treat one the bea 
ficiaries of the claim as parties to the litigation, because what they claim 
belongs to the missing person and has not been ascertained as proofof the 
existence of their right, which is maintenance. The reason is that mainte- 
nanice just as it is due from this wealth is due from other wealth owned 


by the missing person. 


Chapter 124 


The Wife of the Missing Person 


He said: He (the qadi) is not to cause a separation (divorce) between 
him and his wife. Malik (God bless him) said that when four years have 
passed, the qa@di is to pronounce a separation between him and his wife. 
She is to undergo the waiting period of one whose husband has died, 
and may then marry whom she likes. The reason is that ‘Umar (God 
be pleased with him) gave this decision’ in the case of a man who was 
enchanted away by spirits at Medina, and he (‘Umar) is suffices as an 
imam in this. Further, he (the husband) has denied her rights by disap- 
pearing, therefore, the qadi is to cause a separation between them after 
the passage of time on the analogy of #/a’ and impotence, and after this 
analogy he is to take the number four from ila’ and years from the rule of 
impotence acting on the common attributes of both. 

We rely on the saying of the Prophet (God bless him and grant him 
peace), “She is his wife till she receives clear evidence.”? We also rely on 
the statement of ‘Ali (God be pleased with him) about such a woman that 
“She is a woman subjected to a trial. She is to wait patiently till death (of 
the mafqud) becomes evident or divorce is communicated to her.”? This 
amounts to an elaboration of the term “evidence” stated in the marfu‘ tra- 
dition. Further, the proof of nikah was established, absence does not lead 
to separation (divorce), death continues to be in the realm of probabil- 
ity, therefore, the termination of marriage continues to be uncertain. In 
addition to this, ‘Umar (God be pleased with him) changed his opinion 


‘It is related by Ibn Abi Shaybah in his Musannif in the chapter on nikah, by ‘Abd 
al-Razzaq, and by al-Dar’qutni. Al-Zayla’t, vol. 3, 471-72. 

*It is recorded by al-Dar’qutni. Al-Zayla’, vol. 3, 473. 

3It is related in al-Musannif by ‘Abd al-Razzaq. Al-Zayla’i, vol. 3, 473. 
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ith him). There is no similarity with ila’ 
ae is considered a in the a thus, 
i asis for separation. There is also no similarity with impo- 
ee absence is usually Sepa i return, while impotence 
rarely leads to recovery if it continues for a year. 4 i 

He said: When he completes one hundred anc twenty years from the 
date of his birth, a proclamation of his death is to be made, He (the 
Author, God be pleased with him) said: This is the narration of al-Hasan 
from Aba Hanifah (God bless him). In the authentic narration of the 
School, it is to be estimated through ages of his SORISIRDOTAaTIES: In the 
report from Abi Yisuf (God bless him), it is said to be one hundred 
years. Some of them determined it to be ninety years. The view that con- 
forms most with analogy is that no standard be used to determine the 
period, while a compassionate view is that it be determined to be ninety 
years, 4. 

When a proclamation of his death is made, his wife is to observe the 
waiting period following death commencing from the time of the procla- 
mation, His wealth is to be distributed among his heirs who are present 
at the time of the proclamation. It is as if he had died at that time with his 
death being witnessed. The reason is that the legal ruling is based upon 
the actual ruling. 

An heir who dies before this is not to inherit from him. The reason 
is that the ruling of his death was not given during his life and it was as if 
the fact of his being alive was known. 

The mafqid (missing person) is not to inherit from anyone during 
his absence. The reason is that presumption of his being alive is based 
upon the presumption of continuity (istishab al-hall) and that is not 
deemed a sufficient proof for establishing rights. 

Likewise, if a bequest is made in favour of the mafqid and the person 
making the bequest dies. Thereafter, the principle is that if there is an heir 
inheriting along with the mafqud, who is not excluded by him, but whose 
share is reduced by him, he will be given the lesser share and the rest will 
be kept in suspension, If there is with him a relative who is excluded by 
him, he will not be given a share at all, The elaboration of this principle 
is: If a man dies leaving behind two daughters, a missing son, a son’s son 
and a son’s daughter. The wealth is in the hands of a stranger and they 
verify that the son is missing. If the two daughters demand their inheri- 
tance, they will be given one-half as that is certain and the remaining half 


to that of ‘Ali (God be plea 
as that is prompt divorce, 
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ill be suspended. The son's children will not be ¢: 
wre excluded by the mafgid had he been aie They aver soalated 
inheritance on the basis of doubt, ae 
The stranger is not to be dispossessed of the 
unless he is shown to be dishonest. The similarity of this case is with 
pregnancy. Inheritance equal to the share of one son is held in abeyance 
according to the ruling fatwa. If, however, there is another heir with him 
whose share is neither eliminated not altered by the foetus, he is to be 
given his entire share. If there is an heir whose share can be eliminated by 
the foetus, he will not be given his share. If there is an heir whose share 
can be altered by the birth of the foetus, he is to be given the least share 
that is certain, as in the case of the mafqiid. We have elaborated this in 
Kifayat al-Muntahi in greater detail. Allah knows best and to Him return 
all things for decision. 


(remaining) wealth, 


Glossary 


‘abd: slave. 

‘abd ma’dhin: slave authorised by the master to trade on his behalf. 
adab: court procedure; code of judicial conduct. 

‘adalah: moral probity. 


adillah: pl. of dalil. The texts and the evidences in the texts that are the 
sources of the law. The general evidences for the law that contain 
within them the specific evidences. The Qur’an, for example, is a 
general evidence, while a verse of the Qur’an pointing to a hukm is 
a specific evidence or the dalil tafsilt. 


‘adl: justice. 
‘afw: forgiveness; commutation of sentence; surplus. 
ahkam: pl. of hukm (rule). 


ahl al-baghy: those who rebel against lawful authority. Those who sup- 
port such authority are called ahl al-‘adl. 


ahliyyah: legal capacity. 

ajr: wages; reward. 

‘aligah: another name for mahr. 

amah; slave-girl. 

aman: undertaking of safe-custody for a foreigner or for a harbi (enemy). 
amir: governor; ruler. 

amwal batinah: invisible wealth. 

‘anwatan: conquest after mobilisation of the armies. 


‘aqd: knot; tie; contract. 


386 Al-Hidayah GLossapy 


‘agilah: clan or group responsible for paying diyah for a member, 
‘aq: reason. 

arkan: pl. of rukn; essential elements. 

arsh: estimated compensation for injury. 

‘asabiyyah: family ties or bond. 

‘ataq: the act of emancipating a slave; manumission, 


awliya’: those granted authority or guardianship by the shari‘ah as dis- 
tinguished from guardians appointed by the awliya’ or the court, 


‘ayn: something that can be taken into physical possession as distin- 
guished from rights. 
‘azl: ejaculation outside the vagina to prevent conception. 
ba’in: irrevocable divorce, 
baras: skin disease. 
bayt al-mal: treasury. 
bayniinah: the state of irrevocable separation. 
bhang: hemp. The plant from which intoxicating substances are derived, 
bughat: rebels. 
bulugh: the age of puberty. 
dalil: evidence. See adillah. 
dam: sacrifice by way of atonement. 
daman: compensation; liability, 
dar: house; territory, 
dar al-harb: enemy territory. 
dar al-Islam: the Muslim lands, 
da‘wah: claim. 
dayn: debt; also applied to dinars and dirhams, that is, currency, 


Dhimmi: non- im citi 
aoe citizen of the Islamic state who is supposed to 
red the contract of dhimmah, actual or implied 
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dhimmah: the equivalent of legal personality in Positive law. A recepta- 
cle for the capacity for acquisition. Liability. A contract of liability 
entered into with non-Muslim citizens by the Islamic state, 

diwan: the treasury. 

diyah: compensation for bodily offences. 

diyanah: honesty; moral uprightness, 

diydnatan: something that is morally wrong even though the law chooses 
to ignore it; moral verdict. 

diyat: pl. of diyah, 

faqir: needy. 

farr: person evading the rules of inheritance. 


fasid: not valid; irregular; vitiated. It is also used in the sense of voidable 
in the positive law. A contract, however, is voidable at the option 
of the parties, while the fasid contract can become valid only if the 
offending condition is removed. It is an unenforceable contract. 


fatwa: pl. fatawa. Legal rulings issued by the jurist. 
fay’: booty. 

fidyah; ransom. 

fitnah: evil; trial; disruption; insurrection. 

fudali: unauthorised agent. 

ghalizah: heavy; enhanced. 

ghazi: veteran soldier. 


ghanimah: spoils of war. 
gharib; strange; stranger. In the context of traditions it refers to a report 
whose text or isnad are not known. A principle or rule that is alien 


to the generally acknowledged propositions of the law. 


gharim: debtor. 
ghasb; usurpation; misappropriation; abduction. 
hadanah: Custody of the child after divorce or death of husband. 


hada: fixed penalties. See also hudad, 


hakim: the Lawgiver. 
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halal: lawful. 
hagqigqiyyah: actual as distinguished from legal. 
haram: prohibited. 
harbi: enemy 
hasan: good. 
hasr: siege; confinement. 
hawl: one year. A period necessary for the imposition of zakat, 
hayd: menstruation. 
hibah: gift. 

hidad: mourning after divorce or death. Also ihdad. 

hikmah: wisdom; rationale of the rule. 

hirz: place of safe-custody of property with reference to theft (sariqah). 

hudad: pl, of hadd. 


hujjah: proof; demonstrative proof. An evidence in the sources that 
forms the basis of persuasive legal reasoning. 


hukm: rule; injunction; prescription, The word hukm has a wider mean- 
ing than that implied by most of the words of English deemed its 
equivalent. Technically, it means a communication from Allah, the 
Exalted, related to the acts of the subjects through a demand or 
option, or through a declaration. 


hukmiyyah: legal as distinguished from actual. 


hukm shar: see hukm. The term hukm shar‘ is used to apply to its three 


elements: the Lawgiver (Hakim); the mahkam fih or the act; and 
the subject or mahkiim ‘alayh. 


huqug: pl. of hagq (right). 

rah: commodate loan. 

ibag: running away; runaway slave. 

ibn sabil: one destitute in a foreign land. 


iddah: waiting period after divorce or death of husband. 
ijarah: hire; leasing. 


aise Al-Hidayah 
ae 
ikhtiyar: volition; choosing in the con 


text i ; 
divorce has been delegated to th Of divorce where the right of 


e wife. 
ikhtiyarah: a single repudiation when the wife decides to choose divorce 
jla: vow of continence. It is the swearin ! 


not have intercourse with his w 
months. 


ig of an oath by a man that he will 
ife, for a period of four or more 


Gllah: the underlying legal cause of a hukwn, its ratio decidendi, on the 
basis of which the accompanying hukm is extended to other cases, 


imam: Muslim ruler; the person leading prayers. 
Gnnin: impotent person. 
jstihadah: extended or chronic menstrual bleeding. 


istinsan: the principle according to which the law is based upon a gen- 
"eral principle, given preference over strict analogy pertaining to the 
issue. The principle is used by the Hanafis as well as the Malikis. 
This method of interpretation may be employed for various rea- 
sons including hardship. 
istikhlaf: irregular, extended or chronic bleeding, 


istishab: presumption of continuity of a rule or of its absence, A princi- 
= ple within the Shafi system, which means that the status quo shall 
be maintained. In a more technical sense, it means that the original 
rule governing an issue shall remain operative. In such a case, the 
primary rule assigned to all issues is that of permissibility. 
‘itqi emancipation of a slave; manumission. 
j@iz: permitted,a terminable contract. 


iolati rights. 
jabr: compulsion; used for mandatory atonement for violation of righ 


jaldah: stripes; lashes. 
jarib: measure used for Jand. 
jihad: war. 

jinayah: offence; tort; delict. 
jizyah: poll-tax. 

ju‘alah: reward; general 0 


kafalah: surety; guaranty. 


ffer of reward for doing something. 
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kaffarah; expiation. 
kawaghid:; papers. 
khamr: wine. 
kharaj: tax imposed on lands belonging to the Dhimmis. 
khata’; mistake. 

khayl: horses. 

khilaf; disagreement of the jurists. 

khilafah: caliphate. 

khitab: communication. 

khiyar: option. 

khiyar al-bulagh: option of puberty, 

khiyar al-shart: option stipulated in a contract. 


khul’: redemption in marriage. Payment by woman to seek release from 
marriage. 


khums: fifth of the spoils, 


kitabah; the contract with a slave for his emancipation on payment of 
installments, 


lagit: foundling. 


li‘an: imprecation. A procedure followed when the husband accuses his 
wife of unlawful sexual intercourse for which he cannot produce 
four witnesses. 


lugatah: found property. 

ma‘afir; sheets made in Yemen. 

ma‘dhin: slave authorised by master to trade on his behalf. 

mafgiid: missing person 

mahr: dower; amount paid to the wife as part of the marriage contract. 
mahr al-mithl: reasonable dower, 

mahram: husband or relative of the prohibited degree of marriage. 
mal: wealth; property. 


marad al-mawt: death illness; terminal illness. 
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marid: one suffering from a serious or terminal illness, 
a, te ; 

mashiah: leaving divorce at the discretion of the wife 

mawla: master of a slave who has been emancipated 


mawgquf: suspended contract; a tradition whose chain stops at the Com- 
panion. 


mijann: shield. 

milk al-raqabah: exclusive ownership as distinguished from Possession, 
milk yamin: lawful possession. 

miskin: poor. 

mithqal: a unit of weight for gold. 

mubara’ah: divorce granted to wife with no financial liability. 


mudabbar: a slave who is to be emancipated on the death of his master. 
Mudabbarah is the female slave with this status, 

mudarabah: the contract in which the owner of capital bears the entire 
loss. 


mudarib: the worker in the contract of mudarabah. 


mufawadah: partnership in which the partners contribute all their 
wealth. 


mufti: jurist who issues opinions upon request. 


muharabah: war. 
mudarib: working partner with no liability in a muda@rabah. 


muhsan: married or once married through a valid contract. 


muhsanat: married women; free women. 


mukatab: a slave who has agreed to buy his freedom by paying instal- 


ments. 
jon is not complete. The 


i transmiss 
hain of tran pted by 


, dition whose c 
yauteae 2 AES by the Hanafis differs from that ado 


meaning assigned to it 
the majority schools. 


murtad: apostate. 


mustahadah: a woman with extended or chronic bleeding. 
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musta'min: a person visiting the dar al-Islam on assurance of safety. 
muthlah; mutilation. 

muzahir: person pronouncing zihar. 

muzakki; person undertaking tazkiyat al-shuhud. 

muzar‘ah: share-cropping; tenancy. 

nabbash; pickpocket. 

nabidh: mead of dates. 

nadhr: vow. 

nahr; slaughtering an animal, especially a camel, while it is standing. 


nass: text of the Qur'an or the Sunnah; text of the jurist; a word whose 
meaning is absolutely clear. 


nifas: postnatal bleeding, 

nikah; marriage contract, 

nisab: minimum scale for the imposition of a duty, especially zakat. 
niyyah: intention. 

nusis; texts. See nass. 

qadhf: false accusation of unlawful sexual intercourse. 

qadhif: one who commits qadhf. 

adi: judge, 

qarn: a birth defect ina woman affecting her private parts, 


qasamah: a procedure for administer; ng oath on the 
people of a locali 
when the offender in homicide is not known, ; : 


gat‘ al-tariq: highway robbery. 
gat’: definitive. 

qisds: retaliation; lex talionis. 
qismah: division; Partition, 

qital: fighting. 

qura’: periods of menses OF purity. 
rada‘: fosterage, 
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rajah: retraction of revocable divorce, 
raj: revocable form of divorce. 
rajm: stoning. 
ratq: a birth defect in a woman affecting her private parts, 
riba: usury; interest. 
rukn: pillar, An act upon which a ritual or a contract is structured. 
rushd: discretion. 
sa‘: a cubic measure. 
sabab: cause. 
sadaq: dower. 
sadaqah: pl. sadaqat. Charity. 
sadagat al-fitr: the amount paid before the ‘td al-fitr prayer. 
safar: journey. The extent of travel that gives rise to exempdcus, oe 
safiyy: thing chosen by the imam from the spoils prior to their distribu- 
tion. 


salab: belongings on the person of the warrior, 
other things. 


like his weapons and 


: is made. 
salam: contract in which an advance payment 1s ma’ 


i ans, 
sarf: contract of currency transactions and lo 


sariqah: theft. Also called sarigah sughra. 
sariqah kubra: highway robbery. 
shahadah: witnessing; testimony: 


shahid: martyr, min the meaning of the texts of 


shar’ the law. The Author uses this . 
the Qur'an and the Sunnah as Wen 


shar‘i: legal; prescribed by law. 


sharikah: partnership. 
shawkah: power. 


shaykh fani: enfeebled old man- 
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shibh al-‘amd:; quasi wilful homicide. 


shubhah: pl. shubhat. Doubt in the mind of the offender as to the legality 


of the act. It is to be distinguished from doubt in the mind of the 
judge during trial. 


shubhah fi al-dalil: doubt with respect to the applicability of an evi- 
dence. 


shubhah fi al-fi'l: doubt in the commission of the act. 
shubhah fi al-mahall: doubt about the object of the act. 


shufah: pre-emption. 


siyar: relations with non-Muslims whether in enemy territory or within 
Muslim lands. 


siyasah; policy; administration of justice. 
sulk: negotiated settlement; truce. 


sultan: ruler. 


tadbir: the act of granting emancipation to the slave after the owner's 
death, 


tafwid: delegation of the right of divorce to wife. 


takhrij: extension of the law by reasoning from legal principles. 
takhyir: the granting of a choice, 

talaq: divorce. 

talaq al-sunnah: divorce recommended by the Sunnah. 


tamlik: granting the right of divorce, that is, making the wife own the 
right to pronounce divorce, 


tanfil: cae announced by the imam prior to the commencement of 
attle. 


tagadum: limitation; being barred by time. 
taglid: following the opinion of another without lawful justification. 
fazir: penalties subject to the discretion of the adi or imam. 


tazkiyat al-shuhud: the Process of establishing moral probity. 
tazwij: marriage, 
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mm al-walad: slave girl who has borne a child of her master. Pl 
: ummahat al-awlad 


‘ugri compensation for unlawful sexual intercourse. 
‘urf; cusomary practice, 

‘yrad: goods. 

yshr: ten percent charge on the produce of the land. 
wajib: obligatory. 


wajib muwassa’: obligation that provides enough time for the required 
act and another one like it. 


wakalah: agency. 

wakil: agent. 

wali; guardian granted authority by the shari‘ah. 
wags: see awgas. 

wagf: charitable trust. 


wala’: clientage. 


wali: person granted legal authority by the shart ah over the person and 
property of a minor; heir with reference to claims of retaliation and 
blood-money. 


waras: yellow dye. 
warigq: silver. 
wasaq: cubic measure equal to sixty sa's. 
wasi: guardian appointed by the wali. 
wasiyyah: bequest. 
wilayah; delegated authority of guardian. 
wujib: obligation. 
yamin: oath. 
yamin ghamis: false oath. 
yamin laghw: superfluous oath. 


zahir: apparent; the apparently strong opinion. 


Rs 


zahir al-riwayah: the authentic approved transmissions of the legal opin- 
ions of the school. 

zakat: poor-due. 

zani: person who commits unlawful sexual intercourse. 

zanni: probable as distinguished from definitive. 


zihar: injurious assimilation. A man prohibiting for himself intercourse 
with his wife by equating her with the back of his mother. 


zina: unlawful sexual intercourse. 


zina bi-al-jabr: rape. 


